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Amdbsw  Wtub,  Jb^  Administrator  of  Sakubl  Baldwin,  AppeUant, 

V.  Richabd  S.  Coxb. 

14H.1. 

An  appeal  does  not  lie  ftom  an  order  oTenmling  a  motion  to  open  a  deerae  in  eqnily. 

Thb  case  is  stated  in  the  opinion  of  the  conrb 

OoxCf  for  the  motion* 

Wplief  contriu 

Tanbt,  C.  J*,'  delivered  the  opinion  of  the  court 
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2  SUPREME   CX)DRT  OF  THE   UNITED    STATES. 

Wjrlie  V.  Coxe.    U  H. 

This  is  an  appeal  from  the  decree  of  the  circuit  court,  for  the  Dis* 
trict  of  Columbia. 

The  bill  was  filed  by  the  appellee,  to  recover  a  sum  of 
[  •  2  ]  money  *  which  he  alleged  was  due  to  him  for  services  ren- 
dered to  the  appellant,  as  administrator,  and  to  Baldwin, 
the  intestate,  in  his  lifetime,  in  recovering  a  large  sum  of  money, 
which  was  due  to  the  said  Baldwin  from  the  Mexican  government 
The  case  proceeded  to  final  hearings  and,  on  the  28th  of  April,  1852, 
the  court  passed  its  decree,  directing  the  appellant,  as  administrator, 
to  pay  to  the  appellee  $3,750,  with  interest  from  the  16th  of  May, 
1851,  until  paid. 

From  this  decree  the  appellant  prayed  an  appeal  to  this  court,  and 
executed  an  appeal  bond  in  the  usual  form,  in  the  penalty  of  $200. 
The  bond  is  dated  on  the  6th  of  May,  1852,  and  on  the  same  day 
was  left  for  approval  in  the  clerk's  office,  and,  as  appears  by  an  in- 
dorsement upon  it,  was  approved  and  filed  on  the  13th  of  the  same 
month. 

On  the  13th  of  May,  1852,  the  appellant  filed  a  petition  for  a 
rehearing,  and  on  the  same  day,  moved  to  open  the  decree.  The 
appellee  answered  the  petition  on  the  19th.  And,  on  the  22d,  the 
motion  to  open  the  decree  and  for  a  rehearing,  was  overruled  by  the 
court  And,  thereupon,  the  appellant  prayed  an  appeal,  as  well  from 
this  order  as  fi!om  the  decree  of  April  28 ;  and  on  the  same  day 
executed  an  appeal  bond  in  the  penalty  of  $7,500,  which  was  ap- 
proved by  the  court 

The  case  is,  therefore,  here  upon  two  appeals :  1.  From  the  final 
decree,  directing  the  payment  of  the  money ;  and,  2.  From  the  order 
overruling  the  motion  to  open  this  decree  and  grant  a  rehearing. 

In  relation  to  the  order,  it  is  plain  that  no  appeal  will  lie  from  the 
refusal  of  a  motion  to  open  the  decree  and  grant  a  rehearing.  The 
decision  of  such  a  motion  rests  in  the  sound  discretion  of  the  court 
below,  and  no  appeal  will  lie  from  it 

The  case  of  Brockett  v*  Brockett,  2  How.  240,  which  was  relied 
on  in  the  argument,  was  decided  on  difierent  ground.  In  that  case, 
before  any  appeal  was  taken,  a  petition  was  filed  to  open  the  decree 
for  certain  purposes,  and  the  court  referred  it  to  a  commissioner  to 
examine  and  report  on  the  matters  stated  in  the  petition.  Upon  his 
report,  the  court  refused  to  open  the  decree,  and  the  party  thereupon 
appealed  from  this  refusal,  as  well  as  the  original  decree,  and  gave 
bond,  with  sufficient  security,  to  prosecute  the  appeal.  This  bond 
was  given  within  ten  days  of  the  refusal  of  the  motion,  but  was  more 
than  a  month  after  the  original  decree.  And  the  court  held  that  this 
appeal  was  well  taken ;   not  because  an  appeal  will  lie  from  the 
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refusal  of  a  motion  to  open  the  decree  and  grant  a  rehearing,  but 
because  the  court  regarded  the  original  decree  as  suspended  by  the 
action  of  the  court  on  the  motion,  and  that  it  was  not  effectual  and 
final  until  the  motion  was  overruled. 

*  But  in  this  case  the  decree  was  not  suspended.  It  was  [  *  3  ] 
final  from  its  date.  An  appeal  had  been  regularly  taken 
firom  it,  and  an  appeal  bond  given.  And  the  case  has  come  up  to 
this  court  upon  that  appeal.  There  is  no  ground,  therefore,  for  say- 
ing, that  the  first  decree  was  not  final  until  the  motion  was  overruled. 
It  is  now  before  this  court  upon  the  first  appeal ;  and  the  second 
appeal,  althongh  it  profeaaea  to  be  an  appeal  from  the  original  decree, 
as  well  as  firom  the  subsequent  order,  could  not  act  on  the  original 
decree,  which  was  already  removed ;  and  the  validity  of  this  last 
appeal  must  rest  altogether  on  the  refusal  to  open  and  rehear.  And, 
as  an  appeal  will  not  lie  firom  the  decision  of  such  a  motion,  the  ap- 
peal, so  &r  as  concerns  the  order  on  the  petition  for  a  rehearing,  and 
the  refusal  of  the  circuit  court  to  grant  the  same,  must  be  dismissed. 

The  first  appeal  was,  however,  regularly  taken,  and  the  case  will 
stand  for  hearing  when  it  is  reached  in  the  regular  call  of  the  docket. 
And,  as  it  is  now  presented  by  the  record,  we  see  no  ground  for  a 
mandate  to  the  circuit  court  No  application  has  been  made  to  it 
to  carry  the  decree  into  execution ;  or  to  stay  proceedings  in  it  pend- 
ing this  appeal.  We  are  bound  to  presume  that  the  court  below 
will  do  whatever  may  be  right  in  the  premises,  if  the  subject  ia  prop- 
erly brought  before  it.  And  we  cannot,  in  advance,  undertake  to 
guide  their  judgment  by  a  mandate. 

The  motion  for  an  order  on  the  circuit  court,  to  proceed  to  carry 
the  decree  into  execution,  is,  therefore,  overruled. 


Ex  PARTE  David  Taylor. 
14  H.  a. 

The  poirer  of  deciding  on  the  snfficiencj  of  an  affidavit  to  hold  to  htSL,  and  on  the  amount 
of  bailf  is  part  of  the  judicial  power  of  the  drcoit  court,  and  a  mojidbniitis  does  not  lie  tr> 
reSzamine  such  decision. 

The  case  is  stated  in  the  opinion  of  the  court 

Brent^  for  the  relator. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 
*  It  appears,  in  this  case,  that  a  suit  was  brought  in  the  [  *  11    . 
circuit  court  of  the  United  States  for  Washington  county. 
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in  the  District  of  Ck>lambiat  bj  Thomas  Ewing,  Jr^  against  David 
Taylor,  to  recoyer  a  sum  of  money  which  be  alleged  to  be  due  to 
him,  upon  a  contract  which  is  set  forth  in  the  proceedings,  and  also 
for  services  rendered  to  Taylor  at  his  instance  and  request. 

The  writ  issued  on  the  4th  of  October,  1852,  returnable  to  the 
October  term,  which  began  on  the  third  Monday  of  the  same  month. 
And  at  the  time  of  issuing  the  writ,  the  plaintiff  filed  his  declaration 
containing  the  usual  money  counts,  and  also  an  affidavit  stating  the 
amount  due,  and  the  nature  of  his  claim ;  that  the  debt  was  oon^ 
tracted  in  Washington  county,  in  the  District  of  Columbia,  and  that 
Taylor,  being  then  in  said  county  and  District,  was  about  to  remote 
from  it,  and  remove  his  jNroperty,  lights,  and  credits,  in  order  to  avoid 
the  payment  of  this  debt. 

The  marshal  arrested  Taylor,  and  made  his  return  upon  the  writ 
^Cepi,  injM;  "  and  thereupon  Taylor  appeared  in  court,  in  the  cub« 
tody  of  the  marshal,  and,  by  his  counsel,  moved  for  leave  to  appear 
on  common  baiL  But  the  court  refused  to  permit  him  to  appear  and 
to,  discharge  him  £rom  custody,  until  he  should  give  bail  to  the 
amount  of  the  debt  sworn  to  in  the  affidavit  of  the  plainti£  Taylor 
then  moved  for  leave  to  appear,  upon  giving  bail  in  the  sum  of  one 
hundred  and  thirty^three  dollars  thirty-three  and  a  third  cents,  daim- 
ing  that  he  was  entitled  to  be  discharged  upon  giving  bail  to  that 
amount,  under  the  act  of  assembly  of  Maryland  of  171S,  which  act, 
togeth^  with  the  other  laws  of  M^land  in  fcnoe  when  the 
[  *  12  ]  United  *  States  assumed  jurisdiction  over  tins  District,  were 
adopted  by  Congress  ^  as  the  laws  of  Washington  county. 

But  the  circuit  court  adhered  to  its  decision,  and  refused  to  per- 
mit the  party  to  appear,  without  giving  bail  to  the  amount  claimed 
in  the  plaintiff's  affidavit* 

Upon  this  state  of  the  case,  Taylor  moves  for  a  rule  on  the  judges 
of  the  circuit  court  to  show  cause  why  a  maohdafMU  shall  not  be  is- 
sued from  this  court,  commanding  the  judges  of  the  circuit  court  to 
permit  Taylor  to  appear  to  the  above-mentioned  suit  on  common 
bail,  in  order  that  he  may  be  discharged  from  the  custody  of  the  jnar* 
shal ;  and  failing  that  motion,  then  to  show  cause  why  he  should  not 
be  permitted  to  appear,  upon  giving  bail  to  the  amount  of  one  hun- 
dred and  thirty-three  dollars  and  thirty-three  and  one  third  cents, 
under  the  provisions  of  the  Maryland  law. 

According  to  the  established  practice  of  this  court,  a  rule  of  this 
kind  is  not  granted  as  a  matter  of  course,  and  the  inferior  court  is 
never  called  on  to  show  cause,  unless  a  case  is  presented  which  primd 
facie  requires  the  interposition  of  this  court    It  was  so  settied  in  the 

^  2  Stattu  at  Lai^,  108. 
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case  of  The  Postmaster-Gteneral  t;.  Trigi  Administrator  of  Rector,  11 
Pet.  173. 

We  proceed,  then,  to  inqtuie  whether  such  a  case  has  been  present- 
ed to  support  this  motion. 

The  proceedings  by  which  Taylor  was  anested  and  held  in  custody, 
were  under  the  act  of  congress  of  August  1, 1842.  5  Stats,  at  Large, 
498.  This  act  provides  that  no  person  shall  be  held  to  bail  in  any  suit 
In  the  District  of  Columbia,  unless  upon  such  an  affidavit  as  is  described 
in  the  law,  which  must  be  filed  previously  to  the  issuing  of  the  writ 

It  is  insisted,  on  behalf  of  Taylor,  that  he  was  entitled  to  his  dis- 
charge firom  custody  upon  entering  an  appearance  by  his  attorney  to 
the  suit ;  because,  as  he  alleges,  th6  affidavit  filed  in  the  suit  does  not 
conform  to  the  provisions  of  the  act  of  congress,  and  therefore  was 
not  sufficient,  under  that  law,  to  justify  the  court  in  demanding  bail 

But  that  is  a  question  which  this  court  cannot  consider.  The  act 
of  congress  provides  that  the  sufficiency  of  the  affidavit  to  hold  to 
bail,  and  the  amount  of  bail  to  be  given  shall,  upon  application  of 
the  defendant,  be  decided  by  the  court  in  term  time,  and  by  a  single 
judge  in  vacation.  In  deciding  upon  the  application  to  discharge 
Taylor  firom  the  custody  of  the  marshal,  the  court  must  necessarily 
have  considered  and  interpreted  the  act  of  congress,  as  well  as  the 
affidavit,  and  determined  whether  the  affidavit  was  sufficient  or  not 
And  certainly,  even  in  England,  the  king's  bench  never  claimed  or 
exercised  the  power  to  issue  a  mcmdanms  to  an  inferior  court 
of  record,  commanding  *  it  to  reverse  its  judgment,  in  a  mat-  [  *  13  ] 
ter  where  the  law  authorized  it  to  judge.  In  the  case  before 
us,  the  power  of  deciding  on  the  sufficiency  of  the  affidavit,  and  the 
amount  of  bail,  is  a  part  of  the  judicial  power  of  the  court  It  has 
exercised  this  power,  and  passed  its  judgment  We  do  not  mean  to 
say  that  this  judgment  is  in  any  respect  erroneous.  But,  assuming 
it  to  be  so,  this  court  cannot,  by  mandarmLS^  command  them  to  re- 
verse it  The  writ  has  never  been  extended  so  far,  nor  ever  used  to 
control  the  discretion  and  judgment  of  an  inferior  couri;  of  record  act- 
ing within  the  scope  of  its  judicial  authority.  There  is  no  ground, 
therefore,  for  the  rule  under  the  act  of  congress. 

The  application  under  the  Maryland  act  of  1715,  is  equally  unten- 
able. The  provision  in  that  act  relied  on  in  support  of  the  motion, 
was  never  held  in  Maryland  to  apply  to  any  thing  but  the  bail-bonds 
to  be  taken  by  the  sheriff  in  certain  cases,  and  never  influenced  the 
decision  of  the  courts  as  to  the  amount  of  bail  to  be  required  when 
the  defendant  was  brought  into  court  But  it  is  unnecessary  to 
speak  of  that  act,  or  of  the  construction  it  received  in  the  courts  of 
Maryland ;  because  the  right  of  the  plaintiff  in  the  circuit  court  to 
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demand  bail  depends  altogether  upon  the  act  of  congress.     And  if 

there  is  any  discrepancy  between  this  act  and  the  act  of  assembly 

of  171S,  the  act  of  congress  must  govern,  and  is  a  repeed  pro  tanto  of 

the  Maryland  law. 

^  The  rule  to  show  cause  is  therefore  refused. 

7Wal.8ai 


Thomas  Moorb,  Executor  of  Richard  Eels,  Plaintiff  in  Error,  v» 

The  People  of  the  State  of  Illinois. 

14  H.  13. 

The  statute  of  Illinois,  which  punishes  any  person  who  shall  harbor  or  secrete  a  fugitire 
negro  slave,  or  anlawfolly  preyent  his  owner  from  arresting  him,  is  not  in  conflict  with 
the  constitntion,  or  any  law  of  the  United  States. 

The  same  act  may  be  an  oflfonoe  against  a  law  of  a  State,  and  against  another  law  of  the 
United  States. 

The  case  is  stated  in  the  opinion  of  the  court 
Chase^  for  the  plaintiffl 
Shields^  contra. 

[  •  17  ]      •  Grier,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  was  indicted  and  convicted  under 
the  criminal  code  of  Illinois  for  ^'harboring  and  secreting  a  negro 
slave."  The  record  was  removed  by  writ  of  error  to  the  supreme 
court  of  that  State ;  and  it  was  there  contended,  on  behalf  of  the 
plaintiff  in  error,  that  the  judgment  and  conviction  should  be  re- 
versed, because  the  statute  of  Illinois,  upon  which  the  indictment 
was  founded,  is  void,  by  reason  of  its  being  in  conflict  with  that 
article  of  the  constitution  of  the  United  States  which  declares,  ^<  that 
no  person  held  to  labor  or  service  in  one  State,  und^r  the  laws  thereof^ 
escaping  into  another,  shaU,  in  consequence  of  any  law  or  regulation 
therein,  be  discharged  from  such  service  or  labor,  but  shall  be  de- 
livered up  on  claim  of  the  party  to  whom  such  labor  may  be  due." 
And,  also,  because  said  statute  is  in  conflict  with  the  act  of  congress 
on  the  same  subject 

That  this  record  presents  a  case  of  which  this  court  has  jurisdiction 
under  the  25th  section '  of  the  judiciary  act,  is  not  disputed. 

The  statute  of  Illinois,  whose  validity  is  called  in  question,  is  con- 
tained in  the  149th  section  of  the  criminal  code,  and  is  as  follows : 
^^  If  any  person  shall  harbor  or  secrete  any  negro,  mulatto,  or  person 
of  color,  the  same  being  a  slave  or  servant  owing  service  or  labor  to 
any  other  persons,  whether  they  reside  in  this  State  or  in  any  other 
State  or  territory,  or  district,  within  the  limits  and  under  the  jurisdio- 

1  1  Stats,  at  Large,  85. 
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tion  of  the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the 
lawful  owner  or  owners  of  such  slaves  or  servants  from  retaking 
them,  in  a  lawful  manner,  every  such  person,  so  offending,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined  not  exceeding  five  hun* 
dred  dollars,  or  imprisoned  not  exceeding  six  months." 

The  bill  of  indictment,  framed  under  this  statute,  contains  four 
counts.  The  first  charges  that  ^'  Richard  Eels,  a  certain  negro  slave, 
owing  service  to  one  C.  D.,  of  the  State  of  Missouri,  did  unlawfully 
secrete,  contrary  to  the  form  of  the  statute,"  &c. 

2.  That  he  harbored  the  same. 

3.  For  unlawfully  secreting  a  negro  owing  labor  in  the  State  of 
Missouri  to  one  C.  D.,  which  said  negro  had  secretly  fled  from  said 
State  and  from  said  C.  D. 

4.  For  unlawfully  preventing  C.  D.,  the  lawful  owner  of 

said  *  slave,  from  retaking  him  in  a  lawful  manner,  by  [  *  18  ] 

secreting  the  said  negro,  contrary  to  the  form  of  the  statute, 

ice 

In  view  of  this  section  of  the  criminal  code  of  Illinois,  and  this 
indictment  founded  on  it,  we  are  unable  to  discover  any  thing  which 
conflicts  with  the  provisions  of  the  constitution  of  the  United  States 
or  the  legislation  of  congress  on  the  subject  of  fugitives  from  labor. 
It  does  not  interfere  in  any  manner  with  the  owner  or  claimant  in  the 
exercise  of  his  right  to  arrest  and  recapture  his  slave.  It  neither 
interrupts,  delays,  or  impedes  the  right  of  the  master  to  immediate 
possession.  It  gives  no  immunity  or  protection  to  the  fugitive 
against  the  claim  of  his  master.  Its  acts  neither  on  the  master  nor 
his  slave ;  on  his  right  or  his  remedy.  It  prescribes  a  rule  of  con- 
duct for  the  citizens  of  Illinois.  It  is  but  the  exercise  of  the  power 
which  every  State  is  admitted  to  possess,  of  defining  offences,  and 
punishing  oflenders  against  its  laws.  The  power  to  make  municipal 
regulations  for  the  restraint  and  punishment  of  crime,  for  the  preser- 
vation of  the  health  and  morals  of  her  citizens,  and  of  the  public 
peace,  has  never  been  surrendered  by  the  States,  or  restrained  by  the 
constitution  of  the  United  States.  In  the  exercise  of  this  power, 
which  has  been  denominated  the  police  power,  a  State  has  a  right  to 
make  it  a  penal  offence  to  introduce  paupers,  criminals,  or  fugitive 
slaves,  within  their  borders,  and  punish  those  who  thwart  this  policy 
by  harboring,  concealing,  or  secreting  such  persons.  Some  of  the 
States,  coterminous  with  those  who  tolerate  slavery,  have  found  it 
necessary  to  protect  themselves  against  the  influx  either  of  liberated 
or  fugitive  slaves,  and  to  repel  firom  their  soil  a  population  likely 
to  become  burdensome  and  injurious,  either  as  paupers  or  criminals. 

Experience  has  shown,  also,  that  the  results  of  such  conduct  as 
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ihat  prohibited  by  the  statate  in  qnestioiiy  are  not  only  to  demoralize 
their  citizens  who  live  in  daily  and  open  disregard  of  the  duties 
imposed  upon  them  by  the  constitution  and  laws,  but  to  destroy  the 
harmony  and  kind  feelings  which  should  exist  between  citizens  of 
this  Union,  to  create  border  feuds  and  bitter  animosities,  and  to  causa 
breaches  of  the  peace,  violent  assaults,  riots,  and  murder.  No  one  can 
deny  or  doubt  the  right  of  a  State  to  defend  itself  against  evib  of 
such  magnitude,  and  punish  those  who  perversely  persist  in  conduct 
which  promotes  them. 

As  this  statute  does  not  impede  the  master  in  the  exercise  of  his 
tights,  so  neither  does  it  interfere  to  aid  or  assist  him.  If  a  State,  in 
the  exercise  of  its  legitimate  powers  in  promotion  of  its  policy  of  ex- 
cluding an  unacceptable  population,  should  thus  indirectly 
[  *  19  ]  benefit  the  master  of  a  fugitive,  no  one  has  a  right  to  *  com- 
plain that  it  has,  thus  fieur  at  least,  fulfilled  a  duty  assumed 
or  imposed  by  its  compact  as  a  member  of  the  Union. 

But  though  we  are  of  opinion  that  such  is  the  character,  policy, 
and  intention  of  the  statute  in  question,  and  that  for  this  reason 
alone  the  power  of  the  State  to  make  and  enforce  such  a  law  can- 
not be  doubted,  yet  we  would  not  wish  it  to  be  inferred,  by  any 
implication  from  what  we  have  said,  that  any  legislation  of  a  State 
to  aid  and  assist  the  claimant,  and  which  does  not  directly  nor 
indirectly  delay,  impede,  or  firustrate  the  reclamation  of  a  fugitive, 
or  interfere  with  the  claimant  in  the  prosecution  of  his  other  reme- 
dies, is  necessarily  void.  This  question  has  not  been  before  the 
court,  and  cannot  be  decided  in  anticipation  of  future  cases. 

It  has  been  urged  that  this  act  is  void,  as  it  subjects  the  delinquent 
to  a  double  punishment  for  a  single  offence.  But  we  think  that 
neither  the  fact  assumed  in  this  proposition,  nor  the  inference  from 
it,  will  be  found  to  be  correct.  The  offences  for  which  the  4th  section 
of  the  act  of  12th  February,  1793,^  subjects  the  delinquent  to  a  fine 
of  five  hundred  dollars,  are  different  in  many  respects  from  those 
defined  by  the  statute  of  Illinois.  The  act  of  congress  contemplates 
recapture  and  reclamation,  and  punishes  those  who  interfere  with  the 
ms^r  in  the  exercise  of  this  right — first,  by  obstructing  or  hindering 
the  claimant  in  his  endeavors  to  seize  and  arrest  the  fugitive ;  secondly, 
by  rescuing  the  fugitive  when  arrested;  and,  thirdly,  by  harboring  or 
concealing  him  after  notice. 

But  the  act  of  Illinois,  having  for  its  object  the  prevention  of  the 
immigration  of  such  persons,  punishes  the  harboring  or  secreting 
negro  slaves,  whether  domestic  or  foreign,  and  without  regard  to  the 
master's  desire  either  to  reclaim  or  abandon  them.   The  fine  imposed 
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is  not  giyen  to  the  master,  as  the  party  injured,  but  to  the  State,  as  a 
penalty  for  disobedience  to  its  laws.  And  if  the  fine  inflicted  by  the 
act  of  congress  had  been  made  recoverable  by  indictment,  the  offence, 
as  stated  in  any  one  of  the  counts  of  the  bill  befc»re  us,  would  not 
have  supported  such  an  indictment.  Even  the  last  coimt,  which 
charges  the  plaintiff  in  error  with  ^  unlawfully  preventing  C.  D.,  the 
lawful  owner,  fiK)m  retaking  the  negro  slave,"  as  it  does  not  allege 
notice,  does  not  describe  an  offence  punishable  by  the  act  of  congress. 

But  admitting  that  the  plaintiff  in  error  may  be  liable  to  an  action 
under  the  act  of  congress,  for  the  same  acts  of  harboring  and  pre- 
venting the  owner  trora  retaking  his  slave,  it  does  not  follow  that  ho 
would  be  twice  punished  for  the  same  offence.  An  offence,  in  its 
legal  signification,  means  the  transgression  of  a  law.  A 
man  may  be  compelled  to  make  reparation  in  *  damages  to  [  *  20  ] 
the  injured  party,  and  be  liable  also  to  punishment  for  a 
breach  of  the  public  peace,  in  consequence  of  the  same  act;  and 
may  be  said,  in  common  parlance,  to  be  twice  punished  for  the  same 
oflfence,  Bvery  citizen  of  the  United  States  is  also  a  citizen  of  a 
State  or  territory.  He  may  be  said  to  owe  allegiance  to  two  sover^ 
eigns,  and  may  be  liable  to  punishment  for  an  infiraction  of  the  laws 
of  either.  The  same  act  may  be  an  offence  or  transgression  of  the 
laws  of  both.  Thus,  an  assault  upon  the  marshal  of  the  United 
States,  and  hindering  him  in  the  execution  of  legal  process,  is  a  high 
offence  against  the  United  States,  for  which  the  perpetrator  is  liable 
to  punishment ;  and  the  same  act  may  be  also  a  gross  breach  of  the 
peace  of  the  State,  a  riot,  assault,  or  a  murder,  and  subject  the  same 
person  to  a  punishment,  under  the  state  laws,  for  a  misdemeanor  or 
felony.  That  either  or  both  may  (if  they  see  fit)  punish  such  an 
o£knder,  cannot  be  doubted.  Yet  it  cannot  be  truly  averred  that  the 
offender  has  been  twice  punished  for  the  same  offence;  but  only  that 
by  one  act  he  has  committed  two  offences,  for  each  of  which  he 
b  jnstiy  punishable.  He  could  not  plead  the  punishment  by  one  in 
bar  to  a  conviction  by  the  other ;  consequentiy,  this  court  has  de- 
cided, in  the  case  of  Fox  v.  The  State  of  Ohio,  5  How.  432,  that  a 
State  may  punish  the  offence  of  uttering  or  passing  false  coin,  as  a 
cheat  or  fraud  practised  on  its  citizens ;  and,  in  the  case  of  The  United 
States  V.  Marigold,  9  How.  560,  that  congress,  in  the  proper  exercise 
of  its  authority,  may  punish  the  same  act  as  an  offence  against  the 
United  States. 

It  has  been  urged,  in  the  argument  on  behalf  of  the  plaintiff  in 
eiror,  that  an  affirmance  of  the  judgment  in  this  case  will  conflict 
with  the  decision  of  this  court  in  the  case  of  Prigg  i;.  The  Common* 
wealth  of  Pennsylvania,  16  Pet  540.    This,  we  think,  is  a  mistake* 
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The  questions  presented  and  decided  in  that  case  differed  entirely 
from  those  which  affect  the  present  Prigg,  with  full  power  and 
authority  from  the  owner^  had  arrested  a  fugitive  slave  in  Pennsyl- 
vania, and  taken  her  to  her  master  in  Maryland.  For  this  he  was 
indicted  and  convicted  under  a  statute  of  Pennsylvania,  making  it  a 
felony  to  take  and  carry  away  any  negro  or  mulatto  for  the  purpose 
of  detaining  them  as  slaves. 

The  following  questions  were  presented  by  the  case  and  decided 
by  the  court :  — 

1.  That,  under  and  in  virtue  of  the  constitution  of  the  Uilited 
States,  the  owner  of  a  slave  is  clothed  with  entire  authority,  in  every 
State  in  the  Union,  to  seize  and  recapture  his  slave,  wherever  he  can 

do  it  without  illegal  violence  or  a  breach  of  the  peace. 
[  *  21  ]      *2.  That  the  government  is  clothed  with  appropriate  au- 
thority and  functions  to  enforce  the  delivery,  on  claim  of 
the  owner,  and  has  properly  exercised  it  in  the  act  of  congress  of  13th 
February,  1793. 

3.  That  any  state  law  or  regulation  which  interrupts,  impedes, 
limits,  embarrasses,  delays,  or  postpones  the  right  of  the  owner  to  the 
immediate  possession  of  the  slave,  and  the  immediate  command  of 
his  service,  is  void. 

We  have  in  this  case  assumed  the  correctness  of  these  doctrines ; 
and  it  will  be  found  that  the  grounds  on  which  this  case  is  decided 
were  fully  recognized  in  that.  ^  We  entertain,"  say  the  court,  (page 
625,)  <<  no  doubt  whatsoever,  that  the  States,  in  virtue  of  their  general 
poUce  power,  possess  fuU  jurisdiction  to  arrest  and  restrain  runaway 
slaves,  and  remove  them  from  their  borders,  and  otherwise  to  secure 
themselves  against  their  depredations  and  evil  example,  as  they  cer- 
tainly may  do  in  cases  of  idlers,  vagabonds,  and  paupers.  The  rights 
of  the  owners  of  fugitive  slaves  are  in  no  just  sense  interfered  with 
or  regulated  by  such  a  course ;  and,  in  many  cases,  the  operations  of 
the  police  power,  although  designed  essentially  for  other  purposes,  — 
for  the  protection,  safety,  and  peace  of  the  State,  —  may  essentially 
promote  and  aid  the  interests  of  the  owners.  But  such  regulations 
can  never  be  permitted  to  interfere  with  or  to  obstract  the  just  rights 
of  the  owner  to  reclaim  his  slave,  derived  from  the  constitution  of 
the  United  States,  or  vnih  the  remedies  prescribed  by  congress  to  aid 
and  enforce  the  same."  • 

Upon  these  grounds,  we  are  of  opinion  that  the  act  of  Illinois, 
upon  which  this  indictment  is  founded,  is  constitutional,  and  there- 
fore affirm  the  judgment. 

M'Lbani  J.    In  the  case  of  Prigg  v.  The  CSonunonwealth  of  Penn- 
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sylvania,  the  police  power  of  the  States  was  not  denied,  but  admitted. 
This  court  held,  in  Fox  v.  The  State  of  Ohio,  5  How.  410,  that  a 
person  might  be  punished  under  a  law  of  the  State  for  passing 
counterfeit  coin,  although  the  same  offence  was  punishable  under  the 
act  of  congress,  and,  consequently,  that  the  conviction  and  punish- 
ment under  the  state  law  would  be  no  bar  to  a  prosecution  under 
the  law  of  congress.  In  that  case  I  dissented,  and  gave  at  large  the 
grounds  of  my  dissent. 

As  the  case  now  before  us  involves  the  same  principle  as  was 
mled  in  that  case,  I  again  dissent  for  the  reasons  then  given,  and 
I  deem  it  unnecessary  now  to  repeat  them. 

It  is  contrary  to  the  nature  and  genius  of  our  government,  to 
punish  an  individual  twice  for  the  same  offence.  Where  the  juzis- 
diction  is  clearly  vested  in  the  federal  government,  and  an 
*  adequate  punishment  has  been  provided  by  it  for  an  offence,  [  *22  ] 
no  State,  it  appears  to  me,  can  punish  the  same  act  The 
assertion  of  such  a  power  involves  the  right  of  a  State  to  punish 
all  offences  punishable  under- the  acts  of  congress.  This  would  prac- 
tically disregard,  if  it  did  not  destroy,  this  important  branch  of  criminal 
justice,  clearly  vested  in  the  federal  government  The  exercise  of 
such  a  power  by  the  States  would,  in  effect,  be  a  violation  of  the 
constitution  of  the  United  States,  and  the  constitution  of  the  respec- 
tive States.  They  all  provide  against  a  second  punishment  for  the 
same  act  It  is  no  satisfactory  answer  to  this,  to  say  that  the  States 
and  federal  government  constitute  different  sovereignties,  and,  conse- 
quently, may  each  punish  offenders  under  its  own  laws. 

It  is  true,  the  criminal  laws  of  the  federal  and  state  governments 
emanate  from  different  sovereignties ;  but  they  operate  upon  the  same 
people,  and  should  have  the  same  end  in  view.  In  this  respect,  the 
federal  government,  though  sovereign  within  the  limitation  of  its 
powers,  may,  in  some  sense,  be  considered  as  the  agent  of  the  States, 
to  provide  for  the  general  welfare,  by  punishing  offences  under  its 
own  laws  within  itB  jurisdiction.  It  is  believed  that  no  government, 
regulated  by  laws,  punishes  twice  criminally  the  same  act  And  I 
deeply  regret  that  our  government  should  be  an  exception  to  a  great 
principle  of  action,  sanctioned  by  humanity  and  justice. 

It  seems  to  me  it  woidd  be  as  unsatisfactory  to  an  individual  as  it 
would  be  illegal,  to  say  to  him  that  he  must  submit  to  a  second  pun- 
ishment for  the  same  act,  because  it  is  punishable  as  well  under 
the  state  laws,  as  under  the  laws  of  the  federal  government  It  is 
true  he  lives  under  the  a^is  of  both  laws ;  and  though  he  might 
yield  to  the  power,  he  would  not  be  satisfied  with  the  logic  or  justice 
of  the  argument 
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Cornelius  Eanousb,  Plaintiff  in  Eiror,  v.  John  M.  Martin. 

14  H.  23. 

A  writ  of  error,  under  the  25ih  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,) 
lies,  where  the  plaintiff  claimed  the  right  to  remoye  a  case  from  a  court  of  the  State,  to 
a  court  of  ihe  TJnited  States,  under  the  12th  section  of  that  act,  and  his  application  waa 
nefnsed  by  the  state  court 

Thb  case  is  stated  in  the  opinion  of  the  court 
Martm^  for  the  motion* 
Oarfi  contra. 

Taney,  C.  X,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error,  directed  to  the  superior  court  of  the  city 
of  New  York,  and  a  motion  has  been  made  by  the  defendant  in 
error  to  dismiss  it  for  want  of  jurisdiction. 

The  record  shows  that  a  suit  was  brought  by  the  defendant  in  error 
against  the  plaintiff^  in  the  state  court  above  mentioned ;  the  former 
being  a  citizen  of  New  York,  and  the  latter  a  citizen  of  New  Jersey* 
The  plaintiff  in  error,  at  the  time  of  entering  his  appearance  in  the 
state  court,  filed  his  petition,  stating  the  citizenship  of  the  parties, 
and  praying  for  the  removal  of  the  cause  for  trial  into  the  next  circuit 
court,  to  be  held  in  the  district  where  the  said  suit  was  pending ; 
and,  at  the  same  time,  offered  good  and  sufficient  security  for  his 
entering  in  such  court,  on  the  first  day  of  the  session,  copies  of  the 
process  against  him,  and  also  for  his  then  appearing  and  entering 
special  bail  in  the  cause. 

The  state  court,  however,  refused  to  permit  the  cause  to  be  removed ; 
and,  after  the  petition  was  filed  and  the  bond  given,  proceeded  in  the 
case,  and  finally  gave  judgment  against  the  plaintiff  in  error  for 
the  sum  of  money  mentioned  in  the  record.  Various  proceedings,  it 
appears,  were  afterwards  had  in  the  appellate  courts  of  the  State,  in 
relation  to  this  judgment,  but  the  decision  in  these  courts  was  also 
against  the  plaintiff  in  error ;  and  the  judgment  rendered  in  the  su« 
perior  court  of  the  city  of  New  York,  still  remains  there  and  is  in 
full  force,  if  that  court  had  jurisdiction  of  the  case  after  the  applica* 
tion  to  remove  it 

The  case  then,  as  it  stands  on  the  motion,  is  this :  The  plaintiff 
in  ^ror  claimed  the  right  to  remove  this  cause  firom  the  state  court 
to  the  dbrouit  court  of  the  United  States,  under  the  12th  section  of 
the  judiciary  act  of  1789.     The  right  claimed  was  denied  by  the 
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state  court,  which  retained  the  case,  and  proceeded  to  give  a  final 
judgment  against  him. 

*It  is  therefore  precisely  one  of  the  cases  enmnerated  in  [  *24  ] 
the  25th  section  of  the  act  of  1789,  in  which  jurisdiction  is 
conferred  upon  this  court,  and  in  which  the  judgment  of  the  state 
court  may  be  reviewed  upon  writ  of  error.  For  the  construction  of 
an  act  of  congress  was  drawn  in  question,  and  the  decision  of  the 
court  was  against  the  right  claimed  under  it,  by  the  plaintiff  in  error. 

As  to  the  authority  of  the  superior  court  of  the  city  of  New  York 
to  retain  the  case,  and  the  validity  or  invalidity  of  its  proceedings  and 
judgment,  after  the  motion  to  remove ;  that  question,  according  to 
ihe  practice  of  the  court,  will  stand  for  hearing  when  the  case  is 
reached  in  the  regular  call  of  the  docket.  But  the  motion  to  dismiss. 
Hot  want  of  jurisdiction  in  this  courts  is  overruled. 

15  H.  198. 


Ex  PARTE  William  Many. 

14H.24. 

Tbe  rafiiflal  of  a  circuit  court  to  fill «  hltaak  in  iu  jadg^entt  with  the  amount  of  costs,  after 
the  mandate  of  this  court  affirming  its  judgment  had  been  leceiyed,  is  not  groond  for  • 
mtmdamusj  for  it  was  an  exercise  of  its  judicial  power. 

Thb  case  is  stated  in  tbe  opinion  of  the  court 

Oeorge  ST.  Curtis^  for  the  moticm.  « 

Taney,, C.  X,  delivered  the  opinion  of  the  court 

A  motion  has  been  made  for  a  rule  on  the  district  judge  of  the 
Massachusetts  district,  to  show  cause  why  he  should  not  proceed  to 
adjudicate  and  allow  the  petitioner's  costs  in  an  action  at  law  in  the 
cucuit  court  The  rule  is  moved  for  upon  the  district  judge,  because 
he  alone  was  holding  the  circuit  court  when  the  dedsion  was  made 
which  has  given  rise  to  this  application. 

The  case  is  this :    Many  recovered  a  judgment  in  the 
circuit  *  court  for  the  district  of  Massachusetts  against  Sizer  [  *25  ] 
and  others,  for  the  infidngement  of  a  patent  right    The 
judgment  was  entered  in  the  following  words : — 

^  It  is  thereupon  considered  by  the  court  that  the  said  William  V. 
Many  recover  against  the  said  Oeorge  W*  and  Henry  Sizer  the  sum 
of  seventeen  hundred  and  thirty-three  dollars  and  seventy-five  cents 
damages  and  costs  of  suit  taxed  at  ." 

The  judgment  was  rendered  in  1848;  and  upon  writ  of  error 
brought  by  the  defendants,  it  was  affirmed  in  this  court  at  December 

VOL,  zz.  2 
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term,  ISdl,  The  costs  were  not  taxed  in  the  circuit  court  before  the 
removal,  and  the  blank  left  for  them  remained  unfilled  when  the 
judgment  was  affirmed.  The  usual  mandate  issued  to  the  circuit 
court  to  carry  the  judgment  into  execution,  and  the  blank  space  for 
costs  was  necessarily  left  in  the  mandate,  in  order  to  conform  to  the 
judgment  of  the  court  below,  as  it  appeared  in  the  transcript  trans- 
mitted to  this  court. 

Upon  the  return  of  the  case  to  the  circuit  court,  the  counsel  for  the 
plaintiff  moved  that  his  costs  be  taxed  by  the  derk  as  and  for  the 
October  term,  1848,  and  that  an  order  be  made  amending  the  record 
of  the  judgment  of  the  circuit  court  so  as  to  insert  therein  the  amount 
of  the  taxation,  and  that  an  execution  on  the  judgment  so  amended 
be  issued. 

The  court  refused  to  allow  the  amendment  to  be  made,  and  overruled 
the  motion.  And  we  think  its  judgment,  whether  it  be  correct  or  not, 
cannot  be  revised  in  the  form  of  proceeding  moved  for  on  behalf  of 
the  plaintiff.  The  decision  of  the  circuit  court  was  not  a  mere  min- 
isterial act.  It  was  the  decision  of  a  court  of  competent  jurisdiction 
made  in  the  exercise  of  judicial  authority  and  discretion.  This  court 
might  unquestionably  issue  a  mandamtAS  to  the  court  below  to  pro- 
ceed to  judgment  But  in  this  case  the  court  has  proceeded  to  judg- 
ment, upon  the  question  submitted  for  its  decision.  And  whether 
that  judgment  be  erroneous  or  not,  this  court  has  not  jurisdiction  to 
reexamine  it  in  a  proceeding  by  mandamus, 

^he  motion  for  a  rule  to  show  cause,  must  therefore  be  overruled 
for  want  of  jurisdiction. 


John  A.  Brown,  Administrator  of  John  Aspden,  deceased  et  al^ 
Appellants,  v.  Mat  hi  as  Aspden's  Administrators  et  oL 

14  H.  25. 

No  reargnment  will  be  heard  by  this  court  in  any  case  in  which  a  decision  has  been  made, 
unless  some  member  of  the  court,  who  concurred  in  the  judgment,  desires  it,  and  then  it 
will  be  ordered  without  waiting  for  the  application  of  counsel.  And  this  rule  applies  to 
cases  where  the  court  was  equally  divided. 

The  case  is  stated  in  the  opinion  of  the  court. 

[  •  26  ]       •  Taney,  O.  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  for  a  rehearing  in  this  case, 
and  we  have  been  referred  to  the  practice  of  the  English  chancery 
court  in  support  of  the  application.  The  argument  presupposes  that 
this  court,  in  cases  in  equity,  has  adopted  the  rules  and  practice  of 
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the  English  chancery.  But  this  is  a  mistake.  The  English  chancery 
is  a  court  of  original  jurisdiction,  and  this  court  is  sitting  as  an 
appellate  tribunaL  It  would  be  impossible,  from  the  nature  and 
office  of  the  two  tribunals,  to  adopt  the  same  rules  of  practice  in 
both. 

Nothing  could  show  this  more  strongly  than  the  present  applica 
tion.  By  the  established  rules  of  chancery  practice,  a  rehearing,  in 
the  sense  in  which  that  term  is  used  in  proceedings  in  equity,  cannot 
be  allowed  after  the  decree  is  enrolled.  If  the  party  desires  it,  it 
must  be  applied  for  before  the  enrolment.  But  no  appeal  will  lie  to 
the  proper  appellate  tribunal,  until  after  it  is  enrolled,  either  actually 
or  by  construction  of  law.  And,  consequently,  the  time  for  a  rehear- 
ing must  have  gone  by  before  cm  appeal  could  be  taken.  In  the 
house  of  lords,  in  England,  to  which  the  appeal  lies  from  the  court 
of  chancery,  a  rehearing  is  altogether  unknown.  A  reargument,  in- 
deed, may  be  ordered,  if  the  house  desires  it,  for  its  own  satisfaction. 
But  the  chancery  rules  in  relation  to  rehearings,  in  the  technical  sense 
of  the  word,  are  altogether  inapplicable  to  the  proceedings  on  the 
appeal. 

Undoubtedly,  this  court  may  and  would  call  for  a  reargument, 
where  doubts  are  entertained  which  it  is  supposed  may  be  removed 
by  further  discussion  at  the  bar.  And  this  may  be  done  after  judg- 
ment is  entered,  provided  the  order  for  reargument  is  entered  at  the 
same  term.  But  the  rule  of  the  court  is  this,  —  that  no  re- 
argument will  be  heard  in  any  case  after  judgment  is  *en-  [  *  37  ] 
tered,  unless  some  member  of  the  court  who  concurred  in 
the  judgment  afterwards  doubts  the  correctness  of  his  opinion,  and 
desires  a  further  argument  on  the  subject.  And  when  that  happens, 
the  court  will,  of  its  own  accord,  apprise  the  counsel  of  its  wishes, 
and  designate  the  points  on  which  it  desires  to  hear  them. 

There  is  certainly  nothing  in  the  history  of  the  English  court  of 
chancery  to  induce  this  court  to  adopt  rules  in  relation  to  rearguments, 
analogous  to  the  chancery  practice  upon  applications  for  a  rehear- 
ing. According  to  the  general  practice  of  that  court,  one  rehearing, 
where  the  application  has  been  sanctioned  by  the  signature  of  two 
counsel,  is  a  matter  of  course.  And  this  facility  in  obtaining  one 
rehearing,  has  naturally  led  to  others,  and  in  cases  of  interest  or  dif- 
culty,  two,  or  even  three,  rehearings  have  sometimes  been  allowed, 
under  the  special  leave  of  the  court,  before  the  decree  was  enrolled, 
and,  consequently,  before  it  could  be  removed  to  the  house  of  lords. 
The  natural  result  of  this  practice  is  to  produce  some  degree  of 
carelessness  in  the  first  argument,  and  hesitation  and  indecision  in  the 
coort.    But  the  great  evil  is  in  the  enormous  expenses  occasioned  by 
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these  repeated  hearings,  and  the  delays  which  it  produces  in  the 
decision,  which  often  prove  roinous  to  both  parties  before  the  final 
decree  is  pronounced.  Nor  is  the  mischief  confined  to  the  particular 
suit  in  which  such  proceedings  and  delays  are  permitted  to  take 
place.  A  multitude  of  others  are  always  behind  it,  waiting  anxiously 
to  be  heard.  And  the  result  of  the  practice  of  which  we  are  speak- 
ing has  been  such  that,  although  the  court  has  always  been  filled  by 
men  of  the  highest  order,  distinguished  for  their  learning  and  indus- 
try, yet  the  expenses  and  delays  of  the  court  have  become  a  byword 
and  reproach  to  the  administration  of  justice,  and  parliament  has  at 
*  length  been  compelled  to  interpose. 

And  if  this  court  should  adopt  a  practice  analogous  to  that  of  tiie 
English  chancery,  we  should  soon  find  ourselves  in  the  same  predica- 
ment ;  and  we  should  be  hearing  over  again  at  a  second  term  almost 
all  the  cases  which  we  had  heard  and  adjudged  at  a  former  one,  and 
upon  which  our  own  opinions  would  have  been  definitively  made  up 
upon  the  first  argument  We  deem  it  safer  to  adhere  to  tiie  role  we 
have  heretofore  acted  on.  And  no  reargument  will  be  granted  in  any 
case,  unless  a  member  of  the  court  who  concurred  in  the  judgment 
desires  it ;  and  when  that  is  the  case,  it  will  be  ordered  without  wait- 
ing for  the  application  of  counsel 

It  is  true  that  the  decree  of  affirmance  in  this  court,  in  the  case  before 
us,  was  upon  an  equal  division  of  the  members  composing 
[  *  28  ]  the  court  at  the  time  of  the  argument,  eight  being  ^present. 
But  the  case  was  fuUy  heard,  more  than  a  week  being  occu- 
pied in  the  arguments  of  counsel  And  when,  upon  conference  and 
a  full  interchange  of  opinion,  it  was  found  that  the  court  was  di- 
vided, the  case  was  held  over  until  the  present  term,  in  order  that,  each 
member  of  the  body  might  have  an  ample  opportunity  of  investigat- 
ing the  subject  for  himself.  This  has  been  done.  And  when  the 
court  reassembled,  it  was  found  that  the  opinions  of  each  member  of 
the  tribunal  was  unchanged,  and  the  decree  was  therefore  affirmed 
/by  a  divided  court.  Further  arguments  woidd  be  mere  waste  of 
time,  when  opinions  have  been  formed  after  so  much  argument  and 
such  deliberate  examination. 

Nor  is  the  circumstance  that  a  decree  is  affirmed  by  a  divided 
court,  any  reason  for  ordering  a  reargument  before  a  full  bench  in 
any  case.  In  a  body  as  numerous  as  this,  it  must  often  happen,  firom 
various  causes,  that  the  bench  is  not  full  And  experience  has  shown, 
that  it  has  rarely  happened  that  every  judge  has  been  present  every 
day  throughout  any  one  entire  term.  The  case  before  us  is  certainly 
an  important  one,  in  its  principles,  and  in  the  amount  in  dispute. 
But  there  are  many  cases  on  the  docket  at  every  term  of  the  court 
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mach  more  important  in  both  respects.  And  if  it  is  to  be  under- 
stood, that  cases  of  this  description  are  not  to  be  finally  decided  with- 
out the  concurrence  of  a  majority  of  the  whole  bench,  it  would  be  a 
useless  consumption  of  time  to  hear  them  in  the  absence  of  any  one 
judge,  because  it  would  be  uncertain  whether  a  judgment  could  fol- 
low after  the  argument.  And  it  is  easy  to  foresee  the  inconvenience, 
delay  and  expenses  to  which  a  practice  of  that  kind  would  subject 
the  parties,  and  the  uncertainty  and  confusion  it  would  produce  (to 
the  great  injury  of  other  suitors)  in  the  order  of  business  as  it  stands 
on  the  docket  of  the  court 

Neither  is  there  any  difference  between  a  decree  in  chancery  and  a 
judgment  at  law,  as  to  its  affirmance  on  a  division  of  the  court  In 
both  cases,  the  motion  is  to  reverse ;  and  if  •that  fails,  the  judgment 
or  decree  necessarily  stands,  and  must  therefore  be  affirmed.  And 
in  most  of  the  cases  affirmed  in  this  manner,  a  majority,  in  fact,  of 
the  judges,  who  act  judicially  upon  the  case,  concur  in  the  judgment. 
For  the  circuit  court  is  composed  of  two  members,  and  if  both  are 
on  the  bench,  they  must  concur  in  the  judgment  or  decree ;  otherwise 
it  could  not  be  passed,  and  the  point  would  be  certified  by  a  divided 
court. 

In  every  view  of  the  subject,  we  see  no  sufficient  ground  for  order- 
infi^  a  reargument,  and  the  application  is  therefore  refused. 

4H.467;  7WaL107. 


John  Haoan,  surviving  Partner  of  the  late  Firm  of  John  Haoan  and 
Co.,  Appellant,  t;.  Lerot  P.  Walker,  Administrator  of  Williasi 
H.  PoPB,  deceased,  and  Fr/lnces  Ann  Pope,  Widow  and  Guar- 
dian ad  litem  of  William  Pope  and  Julia  Ann  Pope^  minor 
Children  of  said  William  H.  Pope,  deceased,  and  Samuel  Breck, 
Administrator  of  Leroy  Pope,  deceased. 

14H.29. 

Thoogh  some  special  case  miut  be  made  to  anthorize  a  biU  by  a  creditor  against  an  admin- 
istrator  of  the  deceased  debtor,  and  a  third  person  haying  assets  of  the  deceased,  to  sub- 
ject those  assets  to  the  payment  of  his  debt,  yet  it  is  not  necessary  to  charge  collusion 
between  the  defendants ;  it  is  euoagh  that  the  third  person  held  all  the  property  of  the 
deceased  under  a  secret  trust  in  fraud  of  creditors ;  insists  on  retaining  the  property  to 
his  o|ni  use ;  that  the  administrator  has  not  proceeded  against  him  for  the  space  of  about 
two  years,  and  resists  the  bill  by  relying  on  the  statute  of  limitations. 

In  such  a  case  the  court  has  original  jurisdiction,  and  does  not  act  merely  to  aid  an  execu- 
tion at  law;  therefore,  it  is  not  necessary  for  the  creditor  to  show  that  he  has  a  judgment 
lien  on  the  property,  or  that  if  the  fraudulent  title  were  removed  he  could  at  once  proceed 
to  levy  an  execution,  as  would  be  indispensable  if  the  ancillary  jurisdiction  was  appealed  to. 

Where  it  is  the  object  of  the  bill  to  procure  a  sale  of  land  and  subject  the  proceeds  to  the 
payment  of  the  complainant's  debt,  a  prior  encumbrancer  is  a  necessary  party ;  but  where 

2» 
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the  existence  of  the  prior  encnmbrance  is  admitted,  and  the  complainant  seeks  only 
for  a  sale  subject  thereto,  the  court  may,  and  in  a  cose  where  his  joinder  would  defeat  the 
jurisdiction,  will  decree  such  a  sale,  in  the  absence  of  the  prior  encumbrancer. 

The  case  is  stated  in  the  opinion  of  the  court 
Johnsofij  for  the  appellants. 
X  A,  Campbellj  contra. 

[  •  32  ]       *  Curtis,  J.,  delivered  the  opinion  of  the  court. 

John  Hagan  and  Co.  filed  their  bill  in  the  district  court  of 
the  United  States  for  the  northern  district  of  Alabama,  in  which  they 
state,  that  in  the  year  1834,  they  recovered  a  judgment  at  law  in 
that  court  against  Leroy  Pope,  for  upwards  of  ^7,000,  which  is 
wholly  unsatisfied ;  that  a  writ  of  fieri  facias^  running  against  the 
lands,  goods,  and  body  of  the  debtor,  was  regularly  issued,  and,  on 
the  10th  day  of  October,  1834,  was  returned  nulla  bona  ;  and  from 
that  time  to  the  filing  of  the  bill,  there  has  not  been,  in  that  district 
or  elsewhere,  any  property  of  Leroy  Pope,  out  of  which  the  judg- 
ment debt  could  be  collected,  except  certain  property  afterwards 
mentioned.  The  bill  further  alleges  that,  about  a  month  before  the 
complainants  recovered  their  judgment  at  law,  Leroy  Pope,  intend- 
ing to  defraud  the  complainants,  and  to  hinder  them  from  obtaining 
payment,  made  conveyances,  both  of  real  and  personal  estate,  to  a 
large  amount,  to  his  son,  Williani  H.  Pope,  who  was  a  party  to  the 
fraud,  and  is  made  a  defendant  in  the  bill ;  that  Leroy  Pope  died  in 
the  year  1844,  and  Samuel  Breck,  who  was  appointed  his  adminis- 
trator, is  also  a  party  defendant.  The  complainants  are  averred  to 
be  citizens  of  Louisiana,  and  William  H.  Pope  and  the  administra- 
tor, citizens  of  Alabama.  The  defendants  having  demurred  to  the 
bill,  it  was  dismissed  by  the  district  court,  and  the  complainant,  who 
is  the  surviving  partner,  appealed  to  this  court 

The  principal  ground  upon  which  the  demurrer  has  been  rested 
in  this  court  is,  that  the  bill  does  not  show  that  the  complain- 
ants are  entitled  to  equitable  relief.     The  argument  is,  that  the 

jurisdiction  of  a  court  of  equity,  to  aid  a  judgment-creditor, 
[  *  33  ]  *by  removing  a  fraudulent  encumbrance  on  the  property  of 

his  debtor,  is  ancillary  merely ;  that  this  aid  is  not .  given 
unless  the  creditor  has  obtained  a  lien  at  law  upon  the  specific 
property  sought  for,  if  that  be  legal  property  upon  which  an  execu- 
tion could  be  levied  ;  or  if  it  be  equitable  assets,  not  liable  to  a  levy 
by  execution ;  that  the  creditor  must  have  exhausted  his  legal 
remedy,  by  a  return  of  nullah  bona  on  his  execution,  and  must  al^o 


DECEMBER  TERM,   1852.  19 

Hagan  v.  Walker.    U  H. 

be  in  a  condition  to  proceed  at  once  at  law  to  enforce  his  right,  if 
the  obstacle  should  be  removed  That  if  his  judgment  has  become 
ineffectual  to  entitle  him  to  an  execution,  so  that  he  could  not  levy, 
even  if  the  assets  were  legal,  and  not  subject  to  any  fraudulent 
encumbrance,  equity  will  not  exert  itself  to  subject  equitable  prop- 
erty to  the  payment  of  his  judgment.  And  it  is  further  argued, 
that,  according  to  the  local  law  of  Alabama,  governing  these  pro- 
ceedings at  law,  the  judgment  creditors  had  lost  their  lien  on  the 
personal  estate  of  the  debtor,  because  they  had  suffered  more  than 
one  term  to  elapse  without  issuing  an  alias  execution ;  and  upon  the 
real  estate,  because  more  than  ten  years  elapsed  after  the  return  of 
their  last  execution,  and  before  this  bill  was  filed ;  and  that  the  lien, 
both  upon  the  personal  and  real  estate,  was  destroyed  by  the  death 
of  Leroy  Pope,  which  suspended  the  right  to  issue  an  execution. 
That,  by  reason  of  his  death  and  the  lapse  of  more  than 'ten  years, 
the  right  to  issue  an  execution  being  suspended,  equity  would  not 
subject  equitable  assets  to  the  payment  of  this  judgment. 

It  does  not  distinctly  appear  whether  the  property  sought  to  be 
reached  by  this  bill  is  equitable  or  legaL  There  is  reason  to  sup- 
pose, from  some  allegations  in  the  bill,  that  a  part  or  the  whole  of 
the  property  wcw  conveyed  by  Leroy  Pope,  in  1831,  to  Louis 
M'Lane,  as  secretary  of  the  treasury,  to  secure  a  debt  due  to  the 
United  States  by  a  deed  of  trust,  and  this  conveyance  is  not  im- 
peached. If  it  embraced  the  whole  or  any  part  of  the  property  now 
in  question,  only  an  equitable  estate  therein  was  left  in  Leroy  Pope. 
The  bill  is  not  distinct  in  its  cdlegations  on  this  subject ;  but  we  do 
not  deem  it  necessary  that  it  should  be ;  because  we  are  of  opinion 
that  this  case  is  not  to  be  treated  as  an  application  by  a  judgment 
creditor  for  the  exercise  of  the  ancillary  jurisdiction  of  the  court,  to 
aid  him  in  executing  legal  process,  but  comes  under  a  head  of  original 
jurisdiction  in  equity.  It  is  a  bill  by  a  creditor  of  a  deceased  debtor, 
against  the  administrator  and  a  party  who  is  fraudulently  holding 
all  the  property  of  the  deceased,  which  in  equity  should  be  applied 
to  the  payment  of  this  debt,  and  the  bill  prays  that  the  debt  may  be 
paid  out  of  this  fund.  That  a  single  creditor  may  maintain 
a  bill  against  an  administrator  of  a  deceased  *  debtor,  for  a  [  *  34  ] 
discovery  of  assets  and  the  payment  of  his  debt,  there  can 
be  no  doubt.  That,  in  some  cases,  he  may  join  with  the  administrator 
a  third  person,  who  is  in  possession  of  property  which  is  amenable 
to  the  payment  of  the  debt,  is  also  dear.  The  instances  in  which  it 
has  been  actually  held  that  such  third  person  might  be  joined,  are 
chiefly  cases  of  collusion  between  the  administrator  and  the  third 
person  possessed  of  assets,  insolvency  of  the   administrator,  and 
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where  the  third  person  was  the  surviving  partner  of  the  deceased* 
Utterson  v.  Mair,  2  Ves,  Jr.  95 ;  Alsager  v.  Rowley,  6  Ves.  748 ; 
Burroughs  v.  Elton,  11  Yes.  29 ;  Gedge  v.  Traill,  1  Russ.  &  M. 
281,  note ;  Long  v.  Majestre,  1  Johns.  Ch.  Rep.  306.  But  it  will  be 
found  that  the  equitable  right  of  the  creditor  to  join  a  third  person, 
and  have  a  discovery  and  an  appropriation  of  assets  held  by  him, 
has  never  been  limited  to  these  particular  cases. 

For,  while  it  is  generally  agreed  that  some  special  case  must  be 
made,  it  is  also  declared  in  all  the  cases,  that  what  is  to  constitute 
it  has  not  been  limited  by  any  precise  and  rigid  rule.  In  Holland  v. 
Prior,  1  My.  &  K.  240,  Lord  Brougham  applied  the  rule  to  the 
case  of  a  representative  of  a  deceased  representative,  without  any 
suggestion  of  collusion  between  him  and  the  present  representative. 
In  Simpson  v.  Vaughn,  2  Atk.  33,  Lord  Hardwicke  said  :  ^  It  has 
been  said  at  the  bar,  that  you  may  make  any  person  a  defendant 
that  you  apprehend  has  possessed  himself  of  assets  upon  which  you 
have  a  lien.  But  this  certainly  cannot  be  laid  down  as  a  general 
rule  ;  for  it  would  be  of  dangerous  consequence  to  insist  that  you 
can  make  any  person  a  defendant  who  has  assets,  unless  you  can 
show  to  the  court  he  denies  that  he  has  assets,  or  applies  them  im- 
properly." Considering,  then,  that  some  special  and  sufficient  rea- 
sons must  be  shown  for  proceeding  against  a  third  person,  jointly 
with  the  administrator,  the  inquiry  is,  whether  this  bill  does  not  con- 
tain those  reasons ;  and  we  are  of  opinion  it  does. 

It  appears,  from  the  statements  in  the  bill,  that  William  H.  Pope 
is  in  possession  of  all  the  assets  of  the  deceased  debtor,  both  real 
and  personal,  holding  them  under  conveyances  made  to  him  by  the 
deceased,  absolute  in  form,  but  accompanied  by  secret  trusts  in  favor 
of  the  grantor,  designed  to  defiraud  this  particular  creditor,  and  pre- 
vent him  firom  obtaining  payment  of  his  judgment,  and  that  this 
fraudulent  design  has  thus  far  been  successfully  executed. 

Now  these  conveyances  are  not  only  valid  on  their  face,  but  they 
are  really  valid  as  between  the  parties ;  and  though  they  are  void  as 
against  creditors,  and  the  property,  both  at  law  and  in  equity,  is  sub- 
ject to  the  payment  of  the  debts  of  the  deceased,  yet  the 
[  *35  ]  embarrassment  attending  any  attempt  by  the  *  administra- 
tor to  possess  himself  even  of  that  part  of  these  assets,  which 
were  personalty,  at  law  would  certainly  be  great,  and,  perhaps,  insu- 
perable. 2  Rand.  384 ;  Martin  v.  Root,  17  Mass.  228.  It  is  true  he 
is  the  representative  of  creditors,  as  well  as  of  the  next  of  kin,  and  in 
the  former  capacity  might  be  able  to  make  good  his  claim  to  a  suffi- 
cient amount  of  these  personal  assets  to  enable  him  to  pay  the  debts. 
Holland  v,  Cruft,  20  Pick.  321.     But  the  impracticability  of  tcdcing 
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an  acconnt  of  the  debts  at  law,  and  proportioning  the  recovery  to  the 
amount  required  to  pay  them,  would  render  a  resort  to  equity  indis- 
pensable to  do  entire  justice  between  all  parties,  even  if  the  assets 
were  legal  in  their  nature.  If  this  bill  had  contained  an  allegation 
that  the  administrator  had  been  requested  to  sue,  and  had  refused, 
the  case  would  be  free  from  all  doubt ;  and,  upon  the  facts  averred 
in  the  bill,  we  do  not  think  such  a  request  necessary ;  because  it  does 
appear  that  about  two  years  elapsed  after  the  death  of  Leroy  Pope 
before  this  Bill  was  filed,  and  the  administrator  took  no  step  to  reduce 
these  assets  to  possession ;  because,  when  this  bill  was  filed,  he  resists 
it  by  a  demurrer,  relying  on  the  statute  of  limitations ;  because  it 
must  be  admitted  to  have  been  doubtful  how  far  he  had  a  remedy, 
without  the  concurrence  of  any  creditor ;  and  chiefly,  because  there 
is  no  danger  of  interfering  with  the  due  course  of  administrations,  or 
taking  from  administrators  their  proper  control  over  suits  for  the  re- 
covery of  assets,  by  holding  that  a  creditor  may  file  a  bill  against  the 
administrator  and  the  fraudulent  grantee  of  deceased  debtor,  to  sub- 
ject the  property  fraudulently  conveyed  to  the  payment  of  the  debt. 
It  comes  within  the  case  put  by  Lord  Hardwlcke ;  for  here  this  spe- 
cific property  is  amenable  to  the  claim  of  this  creditor,  and  in  the 
flense  in  which  he  employs  the  word,  the  creditor  had  a  lien  upon 
these  assets ;  and  it  does  appear  to  the  court,  that  the  party  holding 
them  both  denies  that  they  are  assets  and  applies  them  improperly, 
for  he  claims  them  as  his  own,  and  is  endeavoring  to  defeat  a  just 
creditor  by  an  assertion  of  a  title  invalid  as  against  him. 

In  this  view  of  the  case,  it  is  not  essential  that  the  creditor  cannot 
proceed  at  law  until  after  a  revival  of  the  judgment  by  a  scire  facias. 
Li  Burroughs  v,  Elton,  11  Yes.  36^7,  Lord  Eldon  had  occasion  to 
consider  the  force  of  this  objection  in  a  similar  case.  It  was  a  bill 
to  reach  real  assets  in  the  hands  of  a  surviving  partner.  The  com- 
plainant's judgment  was  upwards  of  seventeen  years  old,  and  no  step 
had  been  taken  to  revive  it  against  the  administrator  or  the  heir. 
His  decision,  in  accordance  with  two  previous  cases  to  which  he 
refers,  was,  that  such  a  creditor  could  sustain  the  bill,  though  it 
might  be  necessary  to  direct  him  to  proceed  at  law  to  revive  his  judg- 
ment. 

*It  has  been  argued,  that  the  bill  does  not  show  that  [  *36  ] 
there  are  not  other  assets  in  the  hands  of  the  administrator 
sufficient  to  pay  this  debt,  and  contains  no  allegation  that  the  admin- 
istrator was  ever  requested  to  pay  it.  But  the  bill  does  expressly 
aver,  that  aside  from  the  proper^  fraudulently  conveyed,  there  is  not, 
any  where,  any  property  of  Leroy  Pope,  out  of  which  the  debt  could 
be  collected ;  and,  although  it  states  that  the  fraudulent  grantor  and 
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grantee  both  remained  in  possession,  and  took  the  crops  jointly,  and 
that  these  crops  were  of  great  value,  yet,  inasmnch  as  between  them« 
selves  the  crops  belonged  to  the  grantee,  and  as  it  was  the  object  of 
the  conveyances  to  prevent  them  from  being  applied  to  the  benefit 
of  creditors,  we  are  of  opinion  there  is  no  presumption  that  any  thing 
arising  from  this  joint  possession  ever  came  to  the  hands  of  the  ad- 
ministrator, and,  therefore,  that  a  demand  on  him  would  have  been 
a  vain  act,  which  the  creditor  was  not  compelled  to  do. 

One  other  ground,  on  which  the  demurrer  has  been  rested,  requires 
notice.  The  bill  cdleges  that,  afker  the  fraudulent  conveyances  to 
William  H.  Pope  had  been  made,  he  mortgaged  the  property  to  Vir- 
gil Maxcy,  as  solicitor  of  the  treasury  of  the  United  States,  to  secure 
the  debt  of  Leroy  Pope  which  William  H.  Pope  assumed  to  pay, 
and  it  avers  that  this  debt  has  been  in  part  paid  by  means  described 
in  the  bill..  Virgil  Maxcy,  and,  subsequently,  when  he  went  out  of 
ofRce,  his  successor,  Charles  B.  Penrose,  were  named  as  parties  to 
the  bill,  but  they  were  out  of  the  jurisdiction,  no  process  was  served 
on  either  of  them,  and  neither  ever  appeared  or  answered.  The  bill 
prays  that  William  H.  Pope  may  be  compelled  to  pay  to  the  United 
States  the  balance  due  to  them,  out  of  the  property  in  question,  and 
that  the  residue  may  be  subjected  to  the  payment  of  the  complain- 
ant's debt,  and  for  other  and  further  relief. 

Under  the  act  of  congress  of  the  28th  of  February,  1839,  5  Stats, 
at  Large,  321,  §  1,  it  does  not  defeat  the  jurisdiction  of  the  court  that 
a  person  named  as  defendant  is  not  an  inhabitant  of  or  found  within 
the  district  where  the  suit  is  brought ;  the  court  may  still  adjudicate 
between  the  parties  who  cure  properly  before  it,  and  the  absent  par- 
ties are  not  to  be  concluded  or  affected  by  the  decree. 

It  is  obvious,  however,  that  there  may  be  cases  in  which  the  court 
cannot  adjudicate  between  the  parties  who  are« regularly  before  it| 
for  the  reason  that  it  cannot  bind  those  who  are  absent  Where  no 
relief  can  be  given  without  taking  an  account  between  an  absent 
party  and  one  before  the  court,  though  the  defect  of  parties  may  not 
defeat  the  jurisdiction,  strictly  speaking,  yet  the  court  will  make  no 

decree  in  favor  of  the  complainant 
[  •  37  ]  •  The  case  before  us  is  not  one  of  this  character ;  for 
although  the  whole  of  the  relief  specisdly  prayed  for  csmnot 
be  granted  in  the  particular  mode  there  indicated,  because  the  United 
States,  not  being  a  party,  no  account  can  be  t^en  of  the  debt  due  to 
them  from  Leroy  Pope  or  William  H.  Pope,  yet,  subject  to  the  en- 
cumbrance of  this  debt,  and  without  affecting  it  in  any  manner,  the 
property  may  be  appropriated  to  the  payment  of  the  complainant's  debt 

It  is  true,  that  in  Finley  v.  The  Bank  of  the  United  States,  11 
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Wheat  306,  which  was  a  bill  to  foreclose  a  mortgage  by  sale,  Chief 
Justice  Marshall  says :  '^  It  cannot  be  doubted  that  the  prior  mort- 
gagee ought  regularly  to  have  been  a  party  defendant,  and  that,  had 
the  existence  of  his  mortgage  been  known  to  the  court,  no  decree 
ought  to  have  been  pfbnounced  in  the  cause  until  he  Was  introduced 
into  it"  But  it  could  not  have  been  intended  by  this  to  say,  that  a 
prior  encumlnrancer  was  absolutely  a  necessary  party  without  whose 
presence  no  decree  of  sale  could  be  made,  because  in  that  very  case 
the  court  refosed  to  treat  the  decree  as  erroneous,  after  it  had  been 
^ecuted* 

In  Delabere  v.  Norwood,  8  Swanst  144,  n.,  in  a  bill  to  obtain  pay- 
ment of  an  annuity  charged  on  land,  prior  annuitants  were  held  not 
to  be  necessary  parties.  In  Rose  v.  Page,  2  Sim.  471,  the  same  rule 
was  applied  to  a  prior  mortgagee;  and  in  Wakeman  v.  Grover, 
4  Paige,  23,  and  Rundell  v.  Marquis  of  Donegal,  1  Hogan,  308,  and 
Post  V.  Mackall,  3  Bland,  495,  to  prior  judgment  creditors ;  and  in 
Parker  v.  Fuller,  1  Russ.  &  My.  656,  persons  having  encumbrances 
on  real  property,  which  the  bill  sought  to  subject  to  the  payment  of 
debts  of  the  deceased  owner,  were  held  not  to  be  necessary  parties  to 
the  bilL  See,  also,  Hoxie  v.  Carr,  1  Sumner,  173 ;  Calvert  on  Par- 
ties, 128. 

On  the  other  hand,  there  are  cases  in  which  it  has  been  declared 
that  all  encumbrancers  are  necessary  parties.  Many  are  collected  in 
Story's  Eq.  PL  178,  n.  But  we  consider  the  true  rule  to  be,  that, 
where  it  is  the  object  of  the  bill  to  procure  a  sale  of  the  land,  and  the 
prior  encumbrancer  holds  the  legal  title,  and  his  debt  is  payable,  it  is 
proper  to  make  him  a  party  in  order  that  a  ssde  may  be  made  of  the 
whole  title.  In  this  sense,  and  for  this  purpose,  he  may  be  correctly 
said  to  be  a  necessary  party,  that  is,  necessary  to  such  a  decree. 
But  it  is  in  the  power  of  the  court  to  order  a  sale  subject  to  the  prior 
encumbrance,  a  power  which  it  will  exercise  in  fit  cases.  And  when 
the  prior  encumbrancer  is  not  subject  to  the  jurisdiction  of  the  court, 
or  cannot  be  joined  without  defeating  its  jurisdiction,  and 
the  validity  of  the  encumbrance  is  admitted,  it  is  fit  *to  [  *38  ] 
dispense  with  his  being  made  a  party.  To  such  a  case  the 
47th  rule  for  the  equity  practice  of  the  circuit  courts  of  the  United 
States  is  applicable,  and  by  force  of  it,  this  cause  may  proceed  with- 
out making  the  United  States,  or  the  solicitor  of  the  treasury,  a  party 
to  the  decree. 

The  decree  of  the  district  court  must  be  reversed,  and  the  case 
remanded,  with  directions  to  overrule  the  demurrer,  and  order  the 
defendants,  other  than  the  representative  of  the  United  States,  to 
answer  the  bill 

17  U.  130,  478;  23  H.  90;  6  Wal.  28a 
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John  Kennett,  Ezekiel  S.  Haines,  Eden  B.  Reedbr,  George  Gbu- 
HAM,  Jr.,  John  McCarty,  Joshua  Yorke,  and  Robert  B.  Bowler, 
Appellants,  v.  Thomas  J.  Chambers. 

14  H.  88. 

A  contract  bj  an  inhabitant  of  Texas,  to  convey  land  in  that  conntiy  to  citizens  of  the 
United  States,  in  consideration  of  advances  of  money  made  by  them  in  the  State  of  Ohio, 
to  enable  him  to  raise  men  and  procure  arms  to  cairy  on  the  war  with  Mexico,  the  inde* 
pendence  of  Texas  not  having  been  at  that  time  acknowledged  by  the  United  States, 
was  contrary  to  oar  national  obligations  to  Mexico,  violated  the  public  policy  of  the 
United  States,  and  cannot  be  specifically  enforced  by  a  oonrt  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  conrb 

Snethen  and  Sherwood^  for  the  appellants. 

Volney  E.  Bowwrd^  contra. 

[  *44  ]         *  Tanet,  C.  J.,  delivered  the  opinion  of  the  conrt.^ 

This  is  an  appeal  from  the  decree  of  the  district  court  of 
the  United  States  for  the  district  of  Texas. 
[  *45  ]  *  The  appellants  filed  a  bill  in  that  court  against  the  ap- 
pellee, to  obtain  the  specific  execution  of  an  agreement 
which  is  set  out  in  full  in  the  bill,  and  which  they  allege  was  executed 
at  the  city  of  Cincinnati,  in  the  State  of  Ohio,  on  or  about  the  16th 
of  September,  1836.  Some  of  the  complainants  claim  as  original 
parties  to  the  contract,  and  the  others  as  assignees  of  original  parties, 
who  have  sold,  and  assigned  to  them  their  interest. 

The  contract,  after  stating  that  it  was  entered  into  on  the  day  and 
year  above  mentioned^  between  Greneral  T.  Jefierson  Chambers,  of 
the  Texan  arn>7,  of  the  first  part,  and  Morgan  Neville  and  six  others, 
who  are  named  in  the  agreement,  of  the  city  of  Cincinnati,  of  the 
second  part,  proceeds  to  recite  the  motives  and  inducements  of  the 
parties  in  the  following  words :  — 

"  That  the  said  party  of  the  second  part,  being  desirous  of  assisting 
the  said  General  T.  Jefferson  Chambers,  who  is  now  engaged  in 
raising,  arming,  and  equipping  volunteers  for  Texas,  and  who  is  in 
want  of  means  therefor ;  and,  being  extremely  desirous  to  advance 
the  cause  of  freedom  and  the  independence  of  Texas,  have  agreed  to 
purchase  of  the  said  T.  Jefferson  Chambers,  of  his  private  estate,  the 
lands  hereinafter  described." 

And  after  this  recital  follows  the  agreement  of  Chambers,  to  sell 
and  convey  to  them  the  land  described  in  the  agreement,  situated  in 

1  Mr.  Justice  Catron  was  absent  from  the  argument,  from  indispositioni  and  took  no 
part  in  the  decision. 


DECEMBER  TERM,  1852.  2f 


Keimett  v,  Chamben.    14  H. 


Texasi  for  the  sum  of  $12,500,  which  he  acknowledged  that  be  had 
leceiyed  in  their  notes,  payable  in  equal  instalments  of  four,  six,  and 
twelve  months,  and  he  covenanted  that  he  had  a  good  title  to  this 
land,  and  would  convey  it  with  general  warranty.  There  are  other 
stipulations  on  the  part  of  Chambers,  to  secure  the  title  to  the  parties, 
which  it  is  unnecessary  to  state,  as  they  are  not  material  to  the  ques- 
tions before  the  court 

After  setting  out  the  contract  at  large,  the  bill  avers  that  the  notes 
given,  as  aforesaid,  were  all  paid;  and  sets  forth  the  manner  in 
which  the  complainants,  who  were  not  parties  to  the  original  contract, 
had  acquired  their  interest  as  assignees,  and  charges  that,  notwith- 
standing the  full  payment  of  the  money.  Chambers,  under  different 
pretexts,  refuses  to  convey  tiie  land  according  to  the  terms  of  his 
agreement. 

It  further  states  that  they  are  informed  and  believe  that  he  received 
full  compensation  in  money,  scrip,  land,  or  other  valuable  property, 
for  the  supplies  furnished  by  him,  and  in  arming  and  equipping  the 
Texan  army  referred  to  in  the  said  contract,  and  which  it  was  in  part 
the  object  of  the  said  parties  of  the  second  part  to  assist  him  to  do, 
by  the  said  advances  made  by  them,  as  before  stated,  and  which  said 
advances  did  enable  the  said  Chambers  so  to  do. 

*  To  this  bill  the  respondent,  Chambers,  demurred,  and  [  *  46  ] 
the  principal  question  which  arises  on  the  demurrer,  is, 
whether  the  contract  was  a  legal  and  valid  one,  and  such  as  can  be 
enforced  by  either  party  in  a  court  of  the  United  States.  It  appears 
on  the  face  of  it,  and  by  the  averments  of  the  appellants  in  their  bill, 
(hat  it  was  made  in  Omicinnati,  with  a  general  in  the  Texan  army, 
who  was  then  engaged  in  raising,  arming,  and  equipping  volunteers 
for  Texas,  to  carry  on  hostilities  with  Mexico,  and  that  one  of  the 
inducements  of  the  appellants  in  entering  into  this  contract  and 
advancing  the  money,  was  to  assist  him  in  accomplishing  these 
objects. 

The  district  court  decided  that  the  contract  was  illegal  and  void, 
and  sustained  the  demurrer  and  dismissed  the  bill ;  and  we  think  that 
the  decision  was  right. 

The  validity  of  this  contract  depends  upon  the  relation  in  which 
this  country  then  stood  to  Mexico  and  Texas ;  and  the  duties  which 
these  relations  imposed  upon  the  government  and  citizens  of  the 
United  States. 

Texas  had  declared  itself  independent  a  few  months  previous  to 
this  agreement.    But  it  had  not  been  acknowledged  by  the  United 
States ;  and  the  constituted  authorities  charged  with  our  foreign  rela- 
tions, regarded  the  treaties  we  had  made  with  Mexico  as  still  in  full 
voii*  XX.  3 
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force,  and  obligatory  upon  both  nations.  By  the  treaty  of  limits,^ 
Tex€L8  had  been  admitted  by  our  government  to  be  a  part  of  the 
Mexican  territory ;  and  by  the  first  article  of  the  treaty  ^  of  amity, 
commerce,  and  navigation,  it  was  declared,  ^  that  there  should  be  a 
firm,  inviolable,  and  universal  peace,  and  a  true  and  sincere  friend* 
ship  between  the  United  States  of  America  and  the  United  Mexican 
States,  in  all  the  extent  of  their  possessions  and  territories,  and  be« 
tween  their  people  and  citizens  respectively,  without  distinction  of 
persons  or  place."  These  treaties,  while  they  remained  in  force, 
were,  by  the  constitution  of  the  United  States,  the  supreme  law,  and 
binding  not  only  upon  the  government,  but  upon  every  citizen*  No 
contract  could  lawfully  be  made  in  violation  of  their  provisions. 

Undoubtedly,  when  Texas  had  achieved  her  independence,  no  pre- 
vious treaty  could  bind  this  country  to  regard  it  as  a  part  of  the 
Mexican  teiritory.  But  it  belonged  to  tho  government,  and  not  to 
individual  citizens,  to  decide  when  that  event  had  taken  place.  And 
that  decision,  according  to  the  laws  of  nations,  depended  upon  the 
question  whether  she  had  or  had  not  a  civil  government  in  successful 
operation,  capable  of  performing  the  duties  and  fulfilling  the  obliga« 
tions  of  an  independent  power.  It  depended  upon  the  state  of  the 
fact,  and  not  upon  the  right  which  was  in  contest  between 
[  *  47  ]  the  parties.  And  the  *  President,  in  his  message  to  the  sen- 
ate, of  December  22, 1836,  in  relation  to  the  conflict  between 
Mexico  and  Texas,  which  was  still  pending,  says :  ^^  All  questions 
relative  to  the  government  of  foreign  nations,  whether  of  the  old  or 
the  new  world,  have  been  treated  by  the  United  States  as  questions 
of  fact  only,  and  our  predecessors  have  cautiously  abstained  firom 
^deciding  upon  them  until  the  clearest  evidence  was  in  their  posses- 
sion to  enable  them  not  only  to  decide  correctiy,  but  to  shield  their 
decision  firom  every  unworthy  imputation."  Senate  Journal  of  1836, 
37,  p.  54. 

Acting  upon  these  principles,  the  independence  of  Texas  was  not 
acknowledged  by  the  government  of  the  United  States  until  the 
beginning  of  March,  1837.  Up  to  that  time  it  was  regarded  as  a 
part  of  the  territory  of  Mexico.  The  treaty  which  admitted  it  to  be 
so,  was  held  to  be  still  in  force  and  binding  on  both  parties,  and 
every  effort  made  by  the  govemfnent  to  fulfil  its  neutral  obligations, 
and  prevent  our  citizens  firom  taking  part  in  the  conflict  This  is 
evident  firom  an  official  communication  firom  the  President  to  the 
governor  of  Tennessee,  in  reply  to  an  inquiry  in  relation  to  a  requi- 
sition for  militia,  made  by  General  Graines.     The  despatch  is  dated 

1 8  Static  at  Lwne,  872.  sib.il<». 
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in  Aogast,  1836,  and  the  President  uses  the  following  language : 
^  The  obligations  of  our  treaty  with  Mexico,  as  well  as  the  general 
principles  which  govern  our  intercourse  with  foreign  powers,  require 
us  to  maintain  a  strict  neutrality  in  the  contest  which  now  agitates 
a  part  of  that  republic  So  long  as  Mexico  fulfils  her  duties  to  us, 
as  they  are  defined  by  the  treaty,  and  violates  none  of  the  rights 
which  are  secured  by  it  to  our  citizens,  any  act  on  the  part  of  the 
government  of  the  United  States,  which  would  tend  to  foster  a  spirit 
of  reabtance  to  her  government  and  laws,  whatever  may  be  their 
character  or  form,  when  administered  within  her  own  limits  and 
jurisdiction,  would  be  unauthorized  and  highly  improper.''  Ex.  Doc 
1836, 1837,  VoL  1,  Doc  2,  p.  68. 

And  on  the  very  day  on  which  the  agreement  of  which  we  are 
speaking  was  made,  September  16, 1836,  Mr.  Forsyth,  the  secretary 
of  state,  in  a  note  to  ih^  Mexican  minister,  assured  him  that  the 
government  had  taken  measures  to  secure  the  execution  of  the  laws 
for  preserving  the  neutrality  of  the  United  States,  and  that  the  pub- 
lic officers  were  vigilant  in  the  discharge  of  that  duty.  Ex.  Doc  YoL 
1,  Doc  2,  pp.  63,  64. 

And  stiU  later,  the  President,  in  his  message  to  the  senate,  of  De» 
oember  22, 1836,  before  referred  to,  says :  ^  The  acknowledgment  of 
a  new  State  as  independent,  and  entitled  to  a  place  in  the  family  of 
nations,  is,  at  all  times,  an  act  of  great  delicacy  and  responsibility ; 
but  more  especially  so,  when  such  a  State  has  forcibly  sep- 
*  aiated  itself  from  another,  of  which  it  formed  an  integral  [  *  48  ] 
part,  and  which  still  claims  dominion  over  it."  And,  after 
speaking  of  the  policy  which  our  government  had  always  adopted  on 
puch  occasions,  and  the  duty  of  maintaining  the  established  character 
of  the  United  States  for  fair  and  impartial  dealing,  he  proceeds  to 
express  his  opinion  against  the  acknowledgment  of  the  independence 
of  Texas,  at  that  time,  in  the  following  words :  — 

^  It  is  true,  with  regard  to  Texas,  the  civil  authority  of  Mexico 
has  been  expelled,  its  invading  army  defeated,  the  chief  of  the  repub- 
lic himself  captured,  and  all  present  power  to  control  the  newly 
organized  government  of  Texas  annihilated  within  its  confines.  But, 
on  the  other  hand,  there  is,  in  appearance  at  least,  an  immense  dis* 
parity  of  physical  force  on  the  side  of  Mexico.  The  Mexican  repub- 
lic, under  another  executive,  is  rallying  its  forces  under  a  new  leader, 
and  menacing  a  fresh  invasion  to  recover  its  lost  dominion.  Upon 
the  issue  of  this  threatened  invasion  the  independence  of  Texas  may 
be  considered  as  suspended;  and,  were  there  nothing  peculiar  in  the 
relative  situation  of  the  United  States  and  Texas,  our  acknowledg- 
ment of  its  independence  at  such  a  crisis  would  scarcely  be  regarded 
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as  consistent  with  that  prudent  reserve  with  which  we  have  heretofore 
held  ourselves  bound  to  treat  all  similar  questions." 

The  whole  object  of  this  message  appears  to  have  been  to  impress 
upon  congress  the  impropriety  of  acknowledging  the  independence 
of  Texas  at  that  time,  and  the  more  especially  as  the  American  char- 
acter of  her  population,  and  her  known  desire  to  become  a  State  of 
this  Union,  might,  if  prematurely  acknowledged,  bring  suspicion  upon 
the  motives  by  which  we  were  governed. 

We  have  given  these  extracts  from  the  public  documents  not  only 
to  show  that,  in  the  judgment  of  our  government,  Texas  had  not 
established  its  independence  when  this  contract  was  made,  but  to 
show  also  how  anxiously  the  constituted  authorities  were  endeavoring 
to  maintain  untarnished  the  honor  of  the  country,  and  to  place  it 
above  the  suspicion  of  taking  any  part  in  the  conflict 

This  being  the  attitude  in  which  the  government  stood,  and  this  its 
open  and  avowed  policy,  upon  what  grounds  can  the  parties  to  such 
a  contract  as  this,  come  into  a  court  of  justice  of  the  United  States, 
and  ask  for  its  specific  execution  ?  It  was  made  in  direct  opposition 
to  the  policy  of  the  government,  to  which  it  was  the  duty  of  every 
citizen  to  conform.  And,  while  they  saw  it  exarting  all  its  power  to 
fulfil  in  good  faith  its  neutral  obligations,  they  made  them- 
[  *  49  ]  selves  parties  to  the  war,  by  *  furnishing  means  to  a  general 
of  the  Texan  army,  for  the  avowed  purpose  of  aiding  and 
assisting  him  in  his  military  operations* 

It  might  indeed  fairly  be  inferred,  from  the  language  of  the  con- 
tract and  the  statements  in  the  appellants'  bill,  that  the  volunteers 
were  to  be  raised,  armed,  and  equipped  within  the  limits  of  the 
United  States.  The  language  of  the  contract  is :  ^'  That  the  said 
party  of  the  second  part,  (that  is,  the  complainants,)  being  desirous 
of  assisting  the  said  General  T.  Jefferson  Chambers,  who  is  now 
engaged  in  raising,  arming,  and  equipping  volunteers  for  Texas,  and 
is  in  want  of  means  therefor."  And  €ls  (General  Chambers  was  then 
in  the  United  States,  and  was,  as  the  contract  states,  actually  engaged 
at  that  time  in  raising,  arming,  and  equipping  volunteers,  and  was 
in  want  of  means  to  accompUsh  his  object,  the  inference  would  seem 
to  be  almost  irresistible  that  these  preparations  were  making  at  or 
near  the  place  where  the  agreement  was  made,  and  that  the  money 
was  advanced  to  enable  him  to  raise  and  equip  a  military  force  in 
the  United  States.  And  this  inference  is  the  stronger,  because  no 
place  is  mentioned  where  these  preparations  are  to  be  made,  and  the 
agreement  contains  no  engagement  on  his  part,  or  proviso  on  theirs, 
which  prohibited  him  from  using  these  means  and  making  these 
military  preparations  within  the  limits  of  the  United  States. 
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If  this  be  the  correct  interpretation  of  the  agreement,  the  contract 
is  not  only  void,  but  the  parties  who  advanced  the  money  were  liable 
to  be  punished  in  a  criminal  prosecution,  for  a  violation  of  the  neu- 
trality lavTS  of  the  United  States.  And  certainly,  with  such  strong 
indictitions  of  a  crimintd  intent,  and  without  any  averment  in  the 
bill  from  which  their  innocence  can  be  inferred,  a  court  of  chancery 
would  never  lend  its  aid  to  carry  the  agreement  into  specific  execu- 
tion, but  would  leave  the  parties  to  seek  their  remedy  at  law.  And 
this  ground  would  of  itself  be  sufficient  to  justify  the  decree  of  the 
district  court  dismissing  the  bilL 

But  the  decision  stands  on  broader  and  firmer  ground,  and  this 
agreement  cannot  be  sustained  either  at  law  or  in  equity.  The 
question  is  not  whether  the  parties  to  this  contract  violated  the 
neutrality  laws  of  the  United  States  or  subjected  themselves  to  a 
criminal  prosecution;  but  whether  such  a  contract,  made  at  that 
time,  within  the  United  States,  for  the  purposes  stated  in  the  contract 
and  the  bill  of  complaint,  was  a  legal  and  valid  contract,  and  such  as 
to  entitle  either  party  to  the  aid  of  the  courts  of  justice  of  the  United 
States  to  enforce  its  execution. 

The  intercourse  of  this  country  with  foreign  nations,  and  its  policy 
in  regard  to  them,  are  placed  by  the  constitution  of  the 
*  United  States  in  the  hands  of  the  government,  and  its  [  *50  ] 
decisions  upon  these  subjects  are  obligatory  upon  every 
citizen  of  the  Union.  He  is  bound  to  be  at  war  with  the  nation 
against  which  the  war-making  power  has  declared  war,  and  equally 
bound  to  commit  no  act  of  hostility  against  a  nation  with  which  the 
government  is  in  amity  and  firiendship.  This  principle  is  universally 
acknowledged  by  the  laws  of  nations.  It  lies  at  the  foundation  of 
all  government,  as  there  could  be  no  social  order  or  peacefal  relations 
between  the  citizens  of  different  countries  without  it.  It  is,  however, 
more  emphatically  true  in  relation  to  citizens  of  the  United  Slates. 
For  as  the  sovereignty  resides  in  the  people,  every  citizen  is  a  portion 
of  it,  and  is  himself  personally  bound  by  the  laws  which  the  repre- 
sentatives of  the  sovereignty  may  pass,  or  the  treaties  into  which  they 
may  enter,  within  the  scope  of  their  delegated  authority.  And  when 
that  authority  has  plighted  its  faith  to  another  nation  that  there  shall 
be  peace  and  firiendship  between  the  citizens  of  the  two  countries, 
every  citizen  of  the  United  States  is  equally  and  personally  pledged. 
The  compact  is  made  by  the  department  of  the  government  upon 
which  he  himself  has  agreed  to  confer  the  power.  It  is  his  own 
personal  compact  as  a  portion  of  the  sovereignty  in  whose  behalf  it 
is  made.  And  he  can  do  no  act,  nor  enter  into  any  agreement  to 
promote  or  encourage  revolt  or  hostilities  against  the  territories  of  a 
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country  with  which  our  government  is  pledged  by  treaty  to  be  &t 
peace,  withont  a  breach  of  his  dnty  as  a  citizen,  and  the  breach  of 
the  faith  pledged  to  the  foreign  nation.  And  if  he  does  so,  he  cannot 
claim  the  aid  of  a  court  of  justice  to  enforce  it.  The  appellants  say, 
in  their  contract,  that  they  were  induced  to  advance  the  money  by 
the  desire  to  promote  the  cause  of  freedom.  But  our  own  freedom 
cannot  be  preserved  without  obedience  to  our  own  laws,  nor  social 
order  preserved  if  the  judicial  branch  of  the  government  countenanced 
and  sustained  contracts  made  in  violation  of  the  duties  which  the  law 
imposes,  or  in  contravention  of  the  known  and  established  policy  of 
the  political  department,  acting  within  the  limits  of  its  constitutional 
power. 

But  it  has  been  urged  in  the  argument  that  Texas  was  in  fact 
independent,  and  a  sovereign  state  at  the  time  of  this  agreement ; 
and  that  the  citizen  of  a  neutral  nation  may  lawfully  lend  money  to 
one  that  is  engaged  in  war,  to  enable  it  to  carry  on  hostilities  against 
its  enemy. 

It  is  not  necessary,  in  the  case  before  us,  to  decide  how  far  the 
judicial  tribunals  of  the  United  States  would  enforce  a  contract  like 
this,  when  two  states,  acknowledged  to  be  independent,  were  at  war, 
and  this  country  neutral.  It  is  a  sufficient  answer  to  the  argument 
to  say  that  the  question  whether  Texas  had  or  had  not  at 
[  *  51  ]  *  that  time  become  an  independent  state,  was  a  question  for 
that  dep€urtment  of  our  government  exclusively  which  is 
charged  with  our  foreign  relations.  And  until  the  period  when  that 
department  recognized  it  as  an  independent  state,  the  judicial 
tribunals  of  the  country  were  bound  to  consider  the  old  order  of 
things  as  having  continued,  and  to  regard  Texas  as  a  part  of  the 
Mexican  territory.  And  if  we  undertook  to  inquire  whether  she  had 
not  in  fact  become  an  independent  sovereign  state  before  she  was 
recognized  as  such  by  the  treaty-making  power,  we  should  take  upon 
ourselves  the  exercise  of  pcditical  authority,  for  which  a  judicial 
tribunal  is  wholly  unfit,  and  which  the  constitution  has  conferred 
exclusively  upon  another  department 

This  is  not  a  new  question.  It  came  before  the  court  in  the  case 
of  Rose  i;.  Himely,  4  Cr.  272,  and  again  in  Gelston  v.  Hoyt,  3  Wheat 
324.  And  in  both  of  these  cases  the  court  said,  that  it  belongs 
exclusively  to  governments  to  recognize  new  states  in  tiie  revolutions 
which  may  occur  in  the  world ;  and  until  such  recognition,  either  by 
our  own  government  or  the  government  to  which  the  new  state 
belonged,  courts  of  justice  are  bound  to  consider  the  ancient  state  of 
things  as  remaining  unaltered. 

It  was  upon  this  ground  that  the  court  of  common  pleas  in  Eng> 
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land,  in  the  case  of  De  Wutz  v.  HendiJcks,  9  Moore's  C.  B.  Reports, 
586,  decided  that'  it  was  contrary  to  the  law  of  nations  for  persons 
residing  in  England  to  enter  into  engagements  to  raise  money  by 
way  of  loan  for  the  purpose  of  supporting  subjects  of  a  foreign  state 
in  arms  against  a  government  in  friendship  with  England,  and  that 
no  right  of  action  attached  upon  any  such  contract.  And  this  deci- 
sion is  quoted  with  approbation  by  Chancellor  Kent,  in  1  Kenf  s 
Com«  116. 

Nor  can  the  subsequent  acknowledgment  of  the  independence  of 
Texas,  and  her  admission  into  the  Union  as  a  sovereign  state,  affect 
the  question.  The  agreement  being  illegal  and  absolutely  void  at 
the  time  it  was  made,  it  can  derive  no  force  or  validity  from  events 
which  afterwards  happened. 

But  it  is  insisted,  on  the  part  of  the  appellants,  that  this  contract 
was  to  be  executed  in  Texas,  and  was  valid  by  the  laws  of  Texas, 
and  that  the  district  court  for  that  State,  in  a  controversy  between 
individuals,  was  bound  to  administer  the  laws  of  the  State,  and 
ought  therefore  to  have  enforced  this  agreement. 

This  argument  is  founded  in  part  on  a  mistake  of  the  fact  The 
contract  was  not  only  made  in  Cincinnati,  but  all  the  stipulations 
on  the  part  of  the  appellants  were  to  be  performed  there  and  not  in 
Texas.  And  the  advance  of  money  which  they  agreed  to 
*  make  for  military  purposes,  was  in  fact  made  and  intended  [  *  52  ] 
to  be  made  in  Cincinnati,  by  the  delivery  of  their  promis- 
sory notes,  which  were  accepted  by  the  appellee  as  payment  of  the 
money.  This  appears  on  the  face  of  the  contract  And  it  is  this 
advance  of  money  for  the  purposes  mentioned  in  the  agreement,  in 
contravention  of  the  neutral  obligations  and  policy  of  the  United 
States,  that  avoids  the  contract  The  mere  agreement  to  accept  a 
conveyance  of  land  lying  in  Texas,  for  a  valuable  consideration  paid 
by  them,  would  have  been  free  from  objection. 

But  had  the  fact  been  otherwise,  certainly  no  law  of  Texas,  then  or 
now  in  force,  could  absolve  a  citizen  of  the  United  States,  while  he 
continued  such,  from  his  duty  to  this  government,  nor  compel  a  court 
of  the  United  States  to  support  a  contract,  no  matter  where  made  or 
where  to  be  executed,  if  that  contract  was  in  violation  of  their  laws, 
or  contravened  the  public  policy  of  the  government,  or  was  in  con- 
flict with  subsisting  treaties  with  a  foreign  nation. 

We  therefore  hold  this  contract  to  be  illegal  and  void,  and  affirm 
the  decree  of  the  district  court 

Daniel,  J.,  and  Grier,  J.,  dissented. 
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Joseph  Wiswall,  Plaintiff  in  Error,  v.  David  Sampsox,  Lessee  of 

Edwabd  Hall  and  Edward  S.  Daroan. 

14H.5S. 

One  having  a  jadgment  lien  on  land  of  his  debtor,  which  is  in  the  possession  of  a  receiver, 
appointed  bj  a  conrt  of  chancery  under  a  bill  by  a  creditor  against  the  debtor  and  a  third 
person,  to  set  aside  a  convejance  to  the  latter  upon  the  groand  of  frand  as  against  credi- 
tors, cannot  proceed  to  levy  his  execution,  if  he  have  notice  of  the  fact  that  the  property  is 
in  the  custody  of  the  law ;  he  must  apply  to  the  court  of  chancery,  which  will  take  care  to 
protect  his  interest,  in  making  a  sale,  or  in  distributing  the  proceeds. 

If  the  judgment  creditor  after  making  his  levy,  does  apply  to  the  court  of  chancery,  and 
pray  that  effect  may  be  allowed  to  his  title,  and  the  court  adjudges  his  title  invalid,  this  is 
rex  judicata,  and  binds  his  title  in  an  action  of  ejectment 

The  case  is  stated  in  the  opinion  of  the  court 
Seward^  for  the  plaintiff. 

« 

ChiUon  and  J.  A  Campbell^  contri. 

[  *  61  ]       *  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Alabama, 

The  suit  in  the  court  below  was  an  action  of  ejectment  against 
Wiswali  to  recover  the  possession  of  a  lot  of  land  situated  in  the  city 
of  Mobile. 

The  lessors  of  the  plaintiff  gave  in  evidence  two  judgments  against 
John  Ticknor — one  in  favor  of  Fowler  and  Co.  for  $4,491,  rendered 
38th  December,  1840 — the  other  in  favor  of  Crouch  and  Sneed  for 
$7,167.25,  rendered  Slst  December  of  the  same  year,  each  of  them 
in  the  circuit  court  of  the  United  States.  Executions  were  issued 
upon  each  of  the  judgments  within  the  year,  and  returned  by  the 
marshal  <*  no  property  found." 

An  alias  fi.  fa.  was  issued  on  the  judgment  in  favor  of  Crouch  and 
Sneed  on  the  24th  February,  1845,  and  the  lot  in  question  levied  on ; 
an  cMas  fi.  fa.  was  also  issued  on  the  judgment  in  favor  of  Fowler 
and  Co.  on  the  7th  April,  1845,  and  a  levy  made  on  the  same ;  and 
on  the  7th  July,  the  lot  was  sold  on  both  executions,  and  bid  off  by 
Dargan,  one  of  the  lessors  of  the  plaintiff,  for  the  sum  of  $7,500,  and 
a  deed  executed  to  him  by  the  marshal  on  the  13th  August  of  the 
same  year.  Dargan  quitclaimed  the  premises  to  Hall,  the  other 
lessor.  The  lessors  of  the  plaintiff  claim  titie  under  this  sale. 
[  •  62  ]  •  The  defendant,  Wiswali,  gave  in  evidence  a  judgment 
in  his  favor  against  Ticknor  in  the  circuit  court  of  the  State 
for  $2,233.17,  rendered  I4th  June,  1842 ;  an  execution  issued  1st  July 
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of  the  same  year,  which  was  returned  by  the  sheriff  '^  no  property 
ibund ; ''  also,  a  deed  of  the  lot  in  question  from  Ticknor  to  one  James 
L.  Day,  bearing  date  28th  April,  1840 ;  and  the  exemplification  of  a 
decree  and  the  proceedings  in  chancery  on  a  bill  filed  7th  February, 
1843,  by  Wiswall  against  Ticknor  and  Day,  setting  aside  the  deed 
to  Day  as  fraudulent  and  void  against  creditors.  The  decree  was 
rendered  April  term,  1845.  Also,  the  appointment  of  a  receiver  by 
the  court  to  whom  possession  of  the  property  was  delivered  on  the 
27th  June  of  the  same  year.  The  receiver  remained  in  the  possession 
till  the  lot  was  sold  by  the  master,  1st  March,  1847,  under  the  decree 
in  chancery,  and  was  purchased  in  for  the  defendant  Wiswall  for  the 
sum  of  $6,500. 

The  defendant  claims  under  this  title. 

Notice  was  given,  on  the  day  of  sale,  by  the  marshal,  under  the 
two  judgments,  of  the  pendency  of  this  suit  in  chancery,  and  of  the 
appointment  of  a  receiver,  and  that  he  was  in  the  possession  of  the 
property.  ^ 

It  appeared,  also,  that  the  lot  was  bid  off  by  Dargan  at  the  mar- 
shal's sale,  by  an  arrangement  between  the  attorneys  representing  the 
two  judgments,  Dargan  being  the  attorney  for  the  one  in  favor  of 
Grouch  and  Sneed,  that  if  the  title  thus  acquired  should  enable  him 
to  recover  the  property,  the  judgment  in  favor  of  Fowler  and  Co. 
should  be  paid  out  of  it;  but,  if  he  should  fail  to  recover  it,  then  the 
sale  was  to  be  considered  a  nullity,  and  no  money  was  to  be  paid. 

It  further  appeared,  that  an  application  had  been  made  by  the 
attorney  in  the  judgment  in  favor  of  Fowler  and  Co.  to  the  cotirt  to. 
amend  the  marshal's  return  so  as  to  set  forth  the  fact  that  no  money 
had  been  paid,  and  that  the  motion  was  then  pending  in  court.  And 
farther,  that  a  bill  had  been  filed  in  chancery  by  the  assignee  ia. 
bankruptcy  of  the  judgment  of  Fowler  and  Co.  against  the  defend* 
ant  and  others,  to  have  the  proceeds  of  the  sale  of  the  property  on  the 
decree  applied  to  the  payment  of  that  judgment,  and  in  which  bill  it 
18  insisted  that  the  sale  under  the  two  judgments  was  inoperative^ 
on  account  of  the  agreement  between  the  attorneys  under  whom  il 
was  made,  and  that  this  suit  was  then  pending. 

It  further  appeared,  that  Dargan  applied  to  the  court  of  chancery 
on  the  26th  November,  1845,  by  petition,  setting  out  his  title  under 
the  two  judgments  to  have  the  possession  of  the  lot  by  the  receiver 
delivered  up  to  him,  or  if  that  should  not  be  ordered,  then  that  he 
might  be  at  liberty  to  bring  an  action  of  ejectment  against  the  re- 
ceiver to  recover  the  same. 

*  That  the  defendant  WiswaU,  put  in  his  answer,  setting  [  *  63  ] 
up  the  same  matters  now  relied  on  to  invalidate  the  sale  to 
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Dargan,  and  also  claiming  a  paramount  lieii  upon  the  property  by 
virtue  of  his  judgment,  and  bill  in  chancery  and  decree  setting  aside 
the  fraudulent  conveyance  to  Day,  directing  a  sale  and  application 
of  the  proceeds  to  the  payment  of  his  judgment^  the  appointment  of 
a  receiver,  &c. 

That  the  chancellor  overruled  the  application,  and  dismissed  the 
petition  on  the  10th  December,  1845.  From  which  order  an  appeal 
was  taken  to  the  supreme  court,  and  the  decree  or  order  affirmed. 

After  the  evidence  was  closed,  the  court  charged  the  jury,  that  the 
title  of  Dargan  under  the  marshal's  sale  upon  the  two  judgments, 
was  superior  to  that  of  the  defendant  under  the  sale  upon  the  decree 
in  chancery,  and  directed  a  verdict  for  the  plaintiff  And  further, 
that  the  decree  in  chancery  on  the  petition  of  Dargan,  was  not  con- 
clusive upon  the  rights  of  the  parties — that  he  was  not  bound  to  go 
into  that  court  for  relief,  as  his  remedy  was  at  law. 

The  case  is  now  before  us  on  exceptions  to  this  charge. 

It  was  made  a  question,  on  the  argument,  whether  or  not  the  lien 
of  the  judgments,  under  which  the  marshal's  sale  took  place,  had  not 
been  postponed  to  that  of  Wiswijl,  on  account  of  laches  in  the  en- 
forcement of  them  by  execution.  But  in  the  view  we  have  taken  of 
the  case,  the  validity  of  the  liens,  at  the  time  of  sale,  will  be  con- 
ceded, without,  however,  intending  to  express  any  opinion  upon  the 
question. 

Wiswall  filed  his  bill  in  chancery  against  Ticknor  and  Day  to  set 
aside  the  fraudulent  conveyance  to  the  latter,  and  have  the  property 
applied  to  the  satisfaction  of  his  judgment,  on  the  7th  February, 
1843.  In  that  bill  he  prayed  for  a  sale  of  the  reed  estate,  and  for  the 
appointment  of  a  receiver  to  take  charge  of  it,  with  other  assets  of  the 
judgment  debtor ;  and,  abo,  for  an  injunction.  A  temporary  injunc 
tion  was  granted.  On  the  coming  in  of  the  answers  of  the  defend 
ants,  the  complainant,  on  the  11th  April  of  the  same  year,  moved  for 
the  appointment  of  a  receiver,  and  the  defendants,  at  the  same  time, 
moved  to  dissolve  the  injunction.  The  court  denied  the  motion  to 
appoint  the  receiver,  and  dissolved  the  injunction,  expressing  the 
opinion  that  the  answers  so  far  explained  the  circumstances  under 
which  the  deed  to  Day  was  given,  as  to  remove  the  charge  of  fraud 
against  it.  An  appeal  was  taken  to  the  supreme  court,  and,  on  the 
10th  April,  1844,  that  court  reversed  the  order  of  the  court  below, 
and  remanded  the  cause  for  further  proceedings;  and  on  the  15th 
April,  1845,  the  chancellor  made  a  decree,  that  the  deed  was  fraudu- 
lent and  void,  as  against  the  complainant,  and  referred  the 
[  *  64  ]  *  case  to  a  master,  to  take  and  state  the  account  between 
the  parties.     He  farther  ordered  and  decreed  that  a  leceiver 


DECEMBER  TERM,   1852.  85 

Wiawall  o.  Sampflon.    14  H. 

should  be  appointed  to  take  possession  of  all  the  property  embraced 
in  the  firaudnlent  conveyance,  and,  particularly,  that  possession  should 
be  delivered  to  him  of  the  premises  in  question ;  and  farther,  that 
the  receiver,  under  the  direction  of  the  master,  should  sell  the  same 
and  apply  the  proceeds  to  the  payment  of  the  complainant^s  judg- 
ment, with  costs,  &C. 

The  receiver  was  appointed  on  the  27th  June,  1845,  and  on  the 
same  day,  Ticknor,  who  was  in  possession  of  the  premises,  attorned 
to  him,  who  held  possession  until  the  sale  was  made  in  pursuance  of 
the  decree.  It  will  be  recollected  that  the  execution  on  the  judgment, 
in  favor  of  Crouch  and  Sneed,  was  issued,  and  levied  on  the  24th 
February,  1845 ;  and  on  that  in  favor  of  Fowler  and  CJo.  7th  April 
of  the  same  year,  and  that  the  sale  took  place  under  which  the  lessors 
of  the  jdaintifT  claim,  7th  July,  1845. 

At  the  time,  therefore,  of  this  sale,  the  receiver  was  in  the  posses* 
fiion  of  the  premises,  under  the  decree  of  the  court  of  chancery — in 
other  words,  the  possession  and  custody  of  them  were  in  the  court 
of  chancery  itself,  (as  the  court  is  deemed  the  landlord,)  to  abide  the 
final  decree  to  be  thereafter  rendered  in  the  suit  pending. 

The  appointment  of  a  receiver  is  a  matter  resting  in  the  discretion 
of  the  eomt;  and,  as  a  general  role,  in  making  the  appointment  on 
behalf  of  a  complainant  seeking  to  enforce  an  equitable  claim,  or  a 
daim  which  is  the  subject  of  equitable  jurisdiction,  against  real  estate, 
it  will  take  care  not  to  interfere  with  the  rights  of  a  person  holding  a 
prior  legal  interest  in  the  property.  Thus,  where  there  is  a  prior 
mortgagee  having  the  legal  estate,  the  court  will  not,  by  the  appoint- 
ment of  a  receiver,  deprive  him  of  his  right  to  the  possession ;  but, 
at  the  same  time,  it  will  not  permit  him  to  object  to  the  appointment 
by  any  act  short  of  a  personal  assertion  of  his  legal  rights,  and  the 
taking  of  possession  himself.  1  J.  &  W.  648 ;  2  Swunst  108, 137 ; 
8  fl>id.  112,  n.  115;  3  Daniel's  Pr.  1950, 1951. 

K  the  person  holding  the  legal  interest  is  not  in  possession,  the 
equitable  claimant  against  the  property  is  entitled  to  the  interference 
of  the  court,  not  only  for  the  purpose  of  preserving.it  from  waste,  but 
for  the  purpose  of  obtaining  the  rents  and  profits  accruing,  as  a  fund 
in  court  to  abide  the  result  of  the  litigation.  For  until  the  person 
holding  the  legal  interest  takes  possession,  or  asse^  his  right  to  the 
possession,  the  accming  rents  and  profits  present  a  question  simply 
between  the  parties  to  the  litigation.  And  the  court  will  also  ap- 
point a  receiver,  even  against  a  pcurty  having  possession 
onder  a  legal  title,  if  it  *  is  satisfied  such  party  has  wrong-  [  *  65  ] 
folly  obtained  that  interest  in  the  property.  Thus,  where 
fraud  can  be  proved^  and  immediate  danger  is  likely  to  result,  if  pos* 
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session,  pending  the  litigation,  -should  not  be  taken  by  the  court  in 
the  mean  time.    13  Yes.  105 ;  16  ibid.  59 ;  3  Daniel's  Pr.  1955. 

The  effect  of  the  appointment  is  not  to  oust  any  pcurty  of  his  right 
to  the  possession  of  the  property,  but  merely  to  retain  it  for  the  benefit 
of  the  party  who  may  ultimately  appear  to  be  entitled  to  it ;  and 
when  the  party  entitled  to  the  estate  has  been  ascertained,  the  re- 
ceiver will  be  considered  his  receiver ;  T.  &  B.  345 ;  Daniel's  Pr. 
1982 ;  and  the  master  will  usually  be  directed  to  inquire  what  en- 
cumbrances there  are  afiecting  the  estate,  and  into  the  priorities 
respectively.     Codwise  v.  Gtelston,  10  Johns.  521. 

When  a  receiver  has  been  appointed,  his  possession  is  that  of  the 
court,  and  any  attempt  to  disturb  it,  without  the  leave  of  the  court 
first  obtained,  will  be  a  contempt  on  the  part  of  the  person  making  it 
This  was  held  in  Angel  v.  Smith,  9  Yes.  335,  both  with  respect  to 
receivers  and  sequestrators.  When,  therefore,  a  party  is  prejudiced 
by  having  a  receiver  put  in  his  way,  the  course  has  either  been  to 
give  him  leave  to  bring  an  ejectment,  or  to  permit  him  to  be  exam- 
ined pro  interesse  suo.  Brooks  v.  Greathed,  IJ.  &  W.  176 ;  3  Dan- 
iel's Pr.  1984.  And  the  doctrine  that  a  receiver  is  not  to  be  disturbed, 
extends  even  to  cases  in  which  he  has  been  appointed  expressly,  with- 
out prejudice  to  the  rights  of  persons  having  prior  legal  or  equitable 
interests.  And  the  individuals,  having  such  prior  interests  must,  if 
they  desire  to  avail  themselves  of  them,  apply  to  the  court  either  for 
liberty  to  bring  ejectment,  or  to  be  examined  pro  interesse  suo  ;  and 
this,  though  their  right  to  the  possession  is  dear.  1  Cox,  422 ;  6 
Yes.  287. 

The  proper  course  to  be  pursued,  says  Mr.  Daniel,  in  his  valuable 
treatise  on  Pleading  and  Practice  in  Chancery,  by  any  person  who 
claims  title  to  an  estate  or  other  property  sequestered,  whether  by 
mortgage  or  judgment,  lease  or  otherwise,  or  who  has  a  title  para- 
mount to  the  sequestration,  is  to  apply  to  the  court  to  direct  the 
plaintiff*  to  exhibit  interrogatories  before  one  of  the  masters,  in  order 
that  the  party  applying  may  be  examined  as  to  his  title  to  the  estate. 
An  examination  of  this  sort  is  called  an  examination  pro  interesse  suo^ 
and  an  order  for  such  examination  may  be  obtained  by  a  pcurty  inter- 
ested, as  well  where  the  property  consists  of  goods  and  chattels,  or 
personalty,  as  where  it  is  real  estate. 

And  the  mode  of  proceeding  is  the  same  in  the  case  of  the  receiver. 

6  Yes.  287 ;  9  ibid.  336 ;  IJ.  &  W.  178 ;  3  Daniel's  Pr.  1984. 

[  •  66  ]      'A  party,  therefore,  holding  a  judgment  which  is  a  prior 

lien  upon  the  property,  the  same  as  a  mortgagee,  if  desirous 

of  enforcing  it  against  the  estate  after  it  has  been  taken  into  the  care 

and  custody  of  the  court,  to  abide  the  final  determination  of  the  liti- 
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gation,  and  pending  that  litigation,  most  first  obtain  leave  of  the 
oonrt  for  this  purpose.  The  court  will  direct  a  master  to  inquire  into 
the  circumstances,  whether  it  is  an  existing  unsatisfied  demand,  or  as 
to  the  priority  of  the  lien,  &c,  and  take^care  that  the  fund  be  applied 
accordingly. 

Chancellor  Kent,  in  delivering  the  opinion  of  the  court  in  Codwise 
t^.  Gelston,  as  chief  justice,  observed :  *^  That  if  a  fund  for  the  pay- 
ment of  debts  be  created  under  an  order  or  decree  in  chancery,  and 
the  creditors  come  in  to  avail  themselves  of  it,  the  rule  of  equily  then 
is,  that  they  shall  be  paid  inparipassuj  or  upon  a  footing  of  equality. 
But  when  the  law  gives  a  priority,  equity  will  not  destroy  it,  and 
especially  where  legal  assets  are  created  by  statute,  as  in  case  of  a 
judgment  lien,  they  remain  so,  though  the  creditors  be  obliged  to  go 
into  equity  for  assistance.  The  legal  priority  will  be  protected  and 
inreserved  in  chancery.''    10  Johns.  522. 

The  settied  rule,  aJso,  appears  to  be,  that  where  the  subject-matter 
of  the  suit  in  equity  is  real  estate,  and  which  is  taken  into  the  pos- 
session of  the  court  pending  the  litigation,  by  the  appointment  of  a 
receiver,  or  by  sequestration,  the  titie  is  bound  £rom  the  filing  of  the 
bill;  and  any  pxachaBeiy pendente  lite,  even  if  for  a  valuable  consid- 
eration, comes  in  at  his  periL  3  Swanst  278,  n.,  298,  n. ;  2  DaniePs 
Pr.  1267;  6  Ve8.287;  9ibid.  336;  IJ.  &  W.  178;  3  Daniel's  Pr. 
1984. 

It  has  been  argued,  that  a  sale  of  the  premises  on  execution  and 
purchase,  occasioned  no  interference  with  the  possession  of  the  re- 
ceiver, and  hence  no  contempt  of  the  authority  of  the  court,  and  that 
the  sale,  therefdre,  in  such  a  case,  should  be  upheld.  But,  conceding 
the  proceedings  did  not  disturb  the  possession  of  the  receiver,  the 
ajqgument  does  not  meet  the  objection.  The  property  is  a  fund  in 
court,  to  abide  the  event  of  the  litigation,  and  to  be  applied  to  the 
payment  of  the  judgment  creditor,  who  has  filed  his  bill  to  remove 
impediments  in  the  way  of  his  execution.  If  he  has  succeeded  in 
establishing  his  right  to  the  application  of  any  portion  of  the  fund,  it 
is  the  duty  of  the  court  to  see  that  such  application  is  made.  And, 
in  order  to  effect  tiiis,  the  court  must  administer  it  independentiy  of 
any  rights  acquired  by  thhrd  persons,  pending  the  litigation.  Other- 
wise, the  whole  fund  may  have  passed  out  of  its  hands  before  the 
final  decree,  and  the  liti^tion  become  firuitiess. 

It  is  true,  in  administering  the  fund,  the  court  will  take  care  that 
the  rights  of  prior  liens  or  encumbrances  shall  not  be  de- 
stroyed ;  *  and  will  adopt  the  proper  measures,  by  reference    [  *  67  ] 
to  the  master  or  otherwise,  to  ascertain  them,  and  bring 
tbem  before  it.     Unless  the  court  be  permitted  to  retain  th^  posses- 
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Bion  of  the  fond,  thus  to  administer  it^  how  can  it  ascertain  the 
interest  in  the  same  to  which  the  prosecuting  judgment  creditor  is 
entitled,  and  apply  it  upon  his  demand  ? 

There  can  be  no  difficulty  in  ascertaining  the  prior  liens  and  en- 
cumbrancesi  as  all  of  them  are  matters  of  record.  Several  of  the 
judgment  creditors  came  in,  in  this  case,  and  received  th§ir  share  in 
the  distribution. 

These  two  judgment  creditors  had  notice  of  the  suit  hefore  the 
sale,  and  might  have  made  themselves  parties  to  it,  and  claimed  ap- 
plication of  the  fund  according  to  the  priority  of  their  liens. 

They  were  also  before  the  court,  pending  the  litigation,  on  the 
petition  of  Dargan,  who  had  purchased  for  their  benefit,  to  have  the 
possession  of  the  receiver  delivered  up  to  the  purchaser  There  is  no 
pretence,  therefore,  for  saying  that  tiiey  have  not  had  notice  of  the 
proceedings  in  the  equity  suit  The  prayer  of  the  petition  was  denied| 
among  other  grounds,  because  their  appropriate  remedy  was  a  motion 
to  the  court,  founded  on  their  judgments,  to  have  the  proceeds  of  the 
sale  under  the  decree  applied  to  them  according  to  priority. 

We  agree,  that  the  person  holding  the  prior  legal  lien  or  encum« 
brance,  must  have  notice,  and  an  opportunity  to  come  in  and  claim 
his  prior  right  to  the  property  or  interest  in  the  fund  before  his  legal 
right  can  be  affected ;  and  the  proper  way  is  by  summons  or  notice 
upon  the  order  or  direction  of  the  court 

This  notice  can  be  readily  given  on  the  report  of  the  master,  of  the 
prior  liens  or  encumbrances  resting  upon  the  estate. 

But  it  is  not  necessary  to  go  this  length  in  the  case  before  us,  as  it 
is  sufficient  to  say,  that  the  sale  under  the  judgment,  pending  the 
equity  suit,  and  while  the  court  was  in  possession  of  the  estate  with- 
out the  leave  of  the  court,  was  illegal  and  void.  We  do  not  doubt 
but  that  it  would  be  competent  for  the  court,  in  case  the  judgment 
creditor,  holding  the  prior  lien,  had  not  come  in  and  claimed  his  inter- 
est in  the  equity  suit,  to  decree  a  sale  in  the  final  disposition  of  the 
fund  subject  to  his  judgment  The  purchaser  would  then  be  bound 
to  pay  it  off  But  this  disposition  of  the  legal  prior  encumbrance  is 
a  very  different  matter,  and  comes  to  a  very  different  result,  from  that 
of  permitting  the  enforcement  of  it,  pendente  lUej  without  the  leave 
of  the  court  The  rights  of  the  several  claimants  to  the  estate  or 
fund  is  then  settied,  and  the  purchase  under  the  decree  can  be  made 
with  a  full  knowledge  of  the  condition  of  the  title,  or  charges  to 

which  it  may  be  subject 
[  *  68  ]       *  Neither  do  we  doubt  but  that  it  is  competent,  and  might, 
in  some  cases,  be  fit  and  proper  for  the  court,  where  the 
property  in  dispute  is  ample,  and  the  litigation  protracted,  to  permit 
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the  execation  to  issue,  and  compel  the  prosecuting  creditor  to  pay  off 
the  judgment  3  Beav.  428.  But  it  is  xJEianifest  that  these  proceed* 
ings,  on  behalf  of  the  prior  encumbrancer,  should  be  under  the  control 
of  the  discretion  of  the  court,  as  the  condition  of  the  title  to  the  prop- 
erty may  frequently  be  so  complicated  and  embarrassed,  that  unless 
the  sale  was  withheld  until  the  titie  was  cleared  up  by  the  judgment 
of  the  court,  great  sacrifice  must  necessarily  ensue  to  the  parties 
interested. 

This  case  affords  an  apt  illustration  of  the  remark.  The  marshal's 
sale  was  made  under  an  arrangement  that  no  money  was  to  be  paid 
by  the  purchaser,  unless  he  succeeded  in  obtaining  a  titie  to  the  prop* 
erty  under  it.  It  is  obvious,  therefore,  if  the  purchase  had  been  un- 
conditional, and  at  the  risk  of  the  purchaser,  it  must  have  been  bid 
off  for  a  nominal  consideration. 

As  we  have  already  said,  it  is  sufficient,  for  the  disposition  of  this 
case,  to  hold,  that  while  the  estate  is  in  the  custody  of  the  court,  as  a 
fund  to  abide  the  result  of  a  suit  pending,  no  sale  of  the  property  can 
take  place  either  on  execution  or  otherwise,  without  the  leave  of  the 
court  for  that  purpose.  And  upon  this  ground,  we  hold  that  the  sale 
by  the  marshal  on  the  two  judgments,  was  illegal  and  void,  and 
passed  no  titie  to  the  purchaser. 

We  are,  also,  inclined  to  think,  that  the  question  of  titie  to  the 
property  tmder  the  marshal's  sale  is  concluded  between  these  parties 
by  the  judgment  of  the  court  in  the  proceedings  on  the  petition  by  the 
purchaser  for  the  removal  of  the  receiver,  and  to  be  let  into  the  pos- 
session. This,  we  have  seen,  is  the  appropriate  remedy  on  behaUf  of 
a  person  claiming  a  paramount  legal  right  to  an  estate  which  has 
been  brought  into  the  possession  and  safe-keeping  of  the  court  of 
chancery,  pending  the  litigation  in  respect  to  it. 

This  proceeding  was  explained  by  Lord  Eldon  in  Angel  v.  Smith, 
9  Ves.  335,  speaking  of  the  rule  in  respect  to  sequestrators,  and  which 
he  held  was  equally  applicable  in  the  case  of  receivers.  ^<  Where 
sequestrators,"  he  observed,  ^  are  in  possession  under  the  process  of 
the  court,  their  possession  is  not  to  be  disturbed,  even  by  an  adverse 
titie,  without  leave :  upon  this  principle,  that  the  possession  of  the 
sequestrators  is  the  possession  of  the  court,  and  the  court  being  com- 
petent to  examine  the  titie,  will  not  permit  itself  to  be  made  a  suitor 
in  a  court  of  law,  but  will  itself  examine  the  titie.  And  the  mode  is, 
by  permitting  the  party  to  come  in  to  be  examined  pro  interesse  suo; 
the  practice  being,  to  go  before  the  master  to  state  his  titie,  and  there 
is  the  judgment  of  the  master,  and  afterwards,  if  necessary, 
•  of  the  court  upon  it"  See,  also,  10  Beav.  318 ;  2  Daniel's  [  *  69  ] 
Pr.  1271 ;  2  Mad.  21 ;  1  P.  Wms.  308. 
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An  appeal  to  the  house  of  lords  will  lie  from  the  order  or  decree 
of  the  chancellor  upon  exceptions  to  the  master's  report  in  the  matter. 
2  Daniel's  Pr.  1273 ;  3  ibid.  1633, 1634. 

In  the  petition  to  the  chancellor  in  the  case  bi^efore  us,  the  purchaser 
set  out  his  title  at  large  under  the  marshal's  sale,  and  claimed  the 
possession  of  the  property  by  virtue  of  his  title,  that  the  receiver 
might  be  removed,  and  the  possession  delivered  to  the  petitioners. 

The  answer  of  Wiswall  set  up  Ms  right  to  the  property  under  the 
decree  in  the  suit  against  Ticknor  and  Day. 

The  right  of  the  petitioner,  therefore,  under  his  titie  to  the  posses- 
sion of  the  property  as  against  the  right  of  Wiswall  under  the  pro- 
ceedings in  equity  and  the  decree  in  his  favor,  would  seem  to  be  a 
question  directiy  involved.  The  court  so  understood  the  issue  and 
passed  upon  it,  holding,  as  we  hold  in  this  case,  that  the  sale  was 
illegal  and  void,  having  been  made  while  the  estate  was  in  the  pos- 
session and  safe-keeping  of  the  court  of  chancery.  From  this  decis- 
ion, an  appeal  was  token  to  the  supreme  court,  where  the  order  or 
decree  of  the  court  below  was  affirmed.  11  Ala.  B.  988,  Dargan  v. 
Waring  and  others. 

The  question  is  one  depending  very  much  upon  the  local  law  of 
Alabama ;  and  the  judgment,  therefore,  in  the  matter,  by  the  highest 
court  of  the  State,  is  entitied  to  the  highest  respect 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  court 
below  was  erroneous  and  must  be  reversed,  and  the  case  remitted  for 
further  proceedings. 

14 H. 868;  15 H. 288;  17H.289,4n;  20 H. 94, 688. 


Samuel  Sample,  Israel  W.  PitiKiNs,  and  Burwbll  Soott,  Appel- 
lants, V.  Shadrach  Barnes. 

14  H.  70. 

Bqoity  will  not  relievo  against  ft  jadgment  at  law,  where  the  defendant  had  ft  legal  defence, 
which  he  omitted  to  set  up,  and  does  not  satis&ctorilj  aocoant  for  such  omission ;  nor 
where  the  defence  is,  that  the  contract  on  which  the  judgment  rests,  was  made  in  yiola-     f 
tion  of  a  statute. 

Appeal  from  the  drcoit  court  of  the  United  States  for  the  south- 
ern district  of  MississippL  The  case  is  stated  in  the  opinion  of  the 
court 

Walker^  Freeman^  and  Volney  R  Bbwardy  for  the  appellants. 
No  counsel  contrd* 


DECEMBER  TERM,  1852.  41 

Sample  v.  Barnes.    14  H. 

*  Daniel,  J.,  deliyeied  the  opinion  of  the  •ourt  [  *  71  ] 

In  their  bill,  filed  in  the  circuit  cotqrt,  it  is  alleged  by  the 
appellants  that,  in  the  month  of  October,  1836,  the  appellee,  Barnes, 
in  conjunction  with  one  Dnnett,  introduced  from  other  States  of  the 
Union  into  the  State  of  Mississippi,  and  in  violation  of  her  constitu- 
tion and  laws,  a  number  of  negro  slaves,  for  the  purpose  of  being 
sold  as  merchandise.  That,  in  execution  of  the  design  for  which  they 
were  introduced,  a  number  of  those  slaves  were  sold  by  the  appellee 
to  one  Thomas  B.  Ives,  from  whom  he  took,  in  payment,  a  bill  of  ex- 
change, bearing  date  in  October,  1836,  drawn  by  Ives  on  N.  and  J.  « 
Dicks,  of  New  Orleans,  and  indorsed  by  the  appellant.  Sample,  and 
one  G.  A.  Thompson.  That  this  bill,  being  presented  first  for  accept- 
ance and  subsequently  for  payment,  was,  in  each  instance,  refused 
by  the  drawees,  but  was  not  protested  either  for  non-acceptance  or 
non-payment  That,  after  these  transactions,  upon  some  agreement 
between  Barnes  and  Ives,  a  second  bill  of  exchange  was,  in  1837, 
drawn  by  the  latter  upon  the  firm  of  Ford,  Markham,  and  Co.,  for 
$5,916.66,  at  ten  months  after  date,  and  was  indorsed  by  the  appel- 
lant. Sample,  and  by  Greorge  A.  Thompson,  the  indorsers  of  the  pre- 
vious bill,  and  was  substituted  in  lieu  thereof.  That  this  second  bill 
was  not  paid ;  but  whether  it  was  protested,  or  whether  notice  of  its 
dishonor  was  ever  given,  the  appellant.  Sample,  states  that  he  was 
unable  to  recollect  That  Barnes,  being  urged  by  Sample  to  sue  Ives 
immediately  for  the  amount  of  the  second  bill,  instead  of  complying 
with  this  direction,  took  a  deed  of  trust  on  certain«property  of  Ives, 
stipulating  in  this  deed  to  give  further  time  for  the  payment  of  the 
bill ;  and  that  this  deed  of  trust,  and  the  agreements  therein  con- 
tained, were  made  without  the  knowledge  and  against  the  consent 
and  directions  of  the  appellant.  Sample,  and  in  fraud  of  his  rights  as 
a  surety.  That  a  suit  having  been  instituted  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Mississippi,  against 
Sample,  as  the  last  indorser  of  the  bill  of  exchange  drawn  on  Ford, 
Markham,  and  Co. ;  the  said  Ives,  upon  information  being  given  him 
of  that  fact  by  Sample,  assured  him  that  he  need  not  feel  any  uneas- 
iness on  that  account,  as  he,  Ives,  had  employed  able  counsel  to  de- 
fend him  in  that  suit  That,  subsequentiy  to  this  assurance  from 
Ives,  in  a  conversation  of  the  appellant.  Sample,  with  Barnes,  the 
latter  promised  him,  that,  if  Ives  would  confess  a  judgment  in  the 
state  court  for  the  amount  of  the  bill,  he,  Barnes,  would  dismiss  the 
suit  he  had  instituted  against  the  appellant  as  indorser  of  that  bilL 
That,  upon  communicating  to  Ives  the  proposition  of  the  appellee, 
Ives  professed  his  perfect  readiness  to  comply  with  that 
proposal,  and  Barnes  then  parted  with  the  *  appellant,  with  [  *  73 

4* 
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the  professed  purpose  of  obtaining  firom  Ives  a  confession  of  jndg* 
ment,  and  at  the  same  time  agreed  with  the  appellant,  Sample, 
that,  in  the  event  of  a  failure  by  Ives  to  give  such  confession,  he 
would  inform  Sample  thereof^  in  order  that  they,  conjointly,  might 
endeavor  to  obtain  from  Ives  a  fulfilment  of  his  promise.  That 
Barnes  omitted  to  give  information  of  the  refusal  on  the  part  of  Ives; 
but  permitted  the  appellant.  Sample,  to  remain  under  the  impression 
that  a  confession  of  judgment  had  been  given  by  Ives,  until  after  the 
commencement  of  the  circuit  court,  in  the  month  of  May,  1839,  when 
the  appellant,  Sample,  was  informed  by  Barnes  that  Ives  was  insol- 
vent That,  by  these  circumstances,  and  especially  by  the  conduct 
of  Barnes,  Sample  was  thrown  off  his  guard,  and  a  judgment  by 
default  was,  in  consequence  thereof,  rendered  against  him  at  the  May 
term  of  the  citcuit  court,  in  1839,  for  the  smn  of  $6,822.62,  and  the 
costs  of  suit.  That,  execution  having  been  sued  out  on  this  judg- 
ment, the  appellant,  Sample,  in  conformity  with  advice  given  him, 
had,  with  the  other  appellants,  Kckins  and  Scott,  as  his  sureties, 
executed  a  forthcoming  bond  for  the  delivery  to  the  marshal  of  the 
property  therein  named ;  which  bond,  having  been  forfeited,  oper- 
ated as  a  judgment,  and  execution  thereon  had  been  sued  out, 
and  had  been  levied  on  the  slaves  and  other  personal  property  of 
Sample. 

Upon  th^  foregoing  statements,  the  appellants  prayed,  that  the 
original  contract  for  the  sale  of  the  slaves  by  Barnes,  and  all  the  un- 
dertakings and  liabilities  growing  out  of  that  sale,  might  be  declared 
to  be  void  as  having  becA  in  violation  of  the  constitution  and  laws 
of  Mississippi ;  and  that  for  this  cause,  affecting  the  character  of  the 
contract,  and  by  reason  too  of  the  fraud  and  deception  imputed  by 
the  bUl  to  the  appellee,  Barnes,  with  reference  to  Sample,  the  judg- 
ments and  executions  obtained  for  his  benefit  might  be  perpetually 
enjoined. 

Upon  the  24th  of  April,  1840,  an  injunction  was  awarded  the  ap- 
pellants by  the  judge  of  the  district  court  of  the  United  States  for 
the  southern  district  of  Mississippi. 

To  that  portion  of  the  bill  which  charges  the  introduction  of  slaves 
in  violation  of  the  constitution  and  laws  of  Mississippi,  the  appellee 
declines  to  answer,  as  that  charge  included  the  liability  to  a  criminal 
prosecution.  To  this  refusal  of  the  appellee,  no  exception  was  taken, 
either  in  the  pleadings  or  at  the  hearing  of  the  cause.  To  every  other 
charge  in  the  bill  the  answer  is  directly  responsive,  and  fully  denies 
every  material  allegation.  And  with  respect  to  all  the  charges,  inclu- 
sive of  the  first,  the  testimony  adduced  by  the  complainant  below, 
falls  far  short  of  sustaining  any  one  of  them.    It  is  deemed  loose. 
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▼ague,  and  immateriaL  Nay,  the  very  contract  with  Ives, 
filed  as  an  exhibit  *  with  the  bill,  and  which  is  alleged  to  [  *  73  ] 
have  been  an  agreement  for  indolgence  to  Ives,  to  the  preju- 
dice of  the  rights  of  Sample,  absolutely  overthrows  this  assertioui 
and  is  shown  upon  its  face,  and  by  its  terms  and  object,  to  have  been 
simply  an  additional  security  from  Ives,  operating,  if  at  all,  for  the 
advantage  of  Sample;  a  security  too,  which  the  grantee,  in  that  in- 
strumenti  had  the  right  to  enforce  immediately  upon  failure  to  pay 
the  bill  of  exchange  drawn  on  Ford,  Markham,  and  Co. 

Upon  the  hearing  of  this  cause  before  the  circuit  court  at  the 
November  term  of  1848,  the  injunction  which  had  been  awarded  the 
appellants  was  dissolved,  and  the  bill  dismissed  with  costs.  For  the 
examination  of  that  decree  upon  appeal,  this  cai;ise  is  now  before  us. 

This  case  is  then  left  to  be  decided  upon  its  features,  as  disclosed 
in  the  bill  and  answer;  and  the  application  to  these  of  a  few  settled 
and  familiar  principles  of  equity  jurisprudence,  will  at  once  determine 
its  fate.  And  first  with  respect  to  the  intrinsic  merits  of  the  appel- 
lant's original  claim  to  exemption  from  liability ;  and  secondly,  as  to 
the  degree  or  extent  in  which  such  claim,  if  ever  existing,  has  been 
affected  by  his  own  conduct,  as  evincing  either  the  assertion  or  the 
surrender  of  that  claim.  The  bill  commences  by  charging  the  intro- 
duction and  sale  of  slaves  within  the  State  of  Mississippi,  in  violation 
of  the  constitution  and  laws  of  that  State,  as  the  essential  ground  of 
impeachment  of  the  original  contract  and  of  Sample's  exemption 
from  UabiUty  accruing  therefirom.  Yet  it  is  somewhat  singular,  that 
whilst  urging  this  objection  and  whilst  .admitting  his  participation  in 
the  sale,  by  giving  it  the  sanction  of  his  name  and  credit,  he  is  entirely 
silent  as  to  any  knowledge  by  him  as  to  the  illegality  of  a  transaction 
in  which  he  bore  so  important  a  part  He  certainly  possessed,  at 
some  period  of  time,  knowledge  of  the  character  of  that  transaction ; 
and  if  his  knowledge  reached  back  to  its  origin  and  purposes,  or  to 
the  date  of  his  own  participation  therein,  he  must  be  viewed  as  stand- 
ing  in  pari  delicto  with  all  similar  actors  therein  —  a  position  which, 
however  it  might  shield  him  against  attempts  firom  associates  in 
wrong,  so  far  as  these  should  be  urged  through  the  instrumentality 
of  courts  of  justice,  can  invest  him  with  no  rights,  either  at  law  or  in 
equity  as  against  advantages  acquired  by  his  confederates.  The 
appellant.  Sample,  was  certainly  bound  to  show  himself  dear  of  the 
taint  of  a  transaction  which  he  denounces  as  illegal  and  fraudulent, 
but  in  which  he  shows  that  he  has  mingled  from  its  inception,  and 
which  he  deliberately  ratified  at  an  interval  of  six  months  after  his 
first  participation  in  it.  His  failure  to  do  this,  if  his  denunciation 
of  the  transaction  be  taken  as  true,  must  be  decisive  of  his  fate 


44  SUPREME  COURT  OF  THE  UNITED  STATES. 

Sample  v.  Bamet.    14  EL 

[  *  74  ]  before  a  tribunal  which  lends  its  *  aid  or  countenance  to 
those  only  who  can  present  themselves  with  pure  hands, 
and  who  are  free  from  suspicion.  * 

The  rule,  as  applicable  to  the  position  of  this  party,  a  rule  believed 
to  be  without  exception,  has  been  distinctly  announced  by  this  court 
in  a  case  very  similar  in  mpst  of  its  features  to  the  one  now  before 
US ;  for  that,  like  the  present,  was  a  case  in  which  the  contract  was 
impeached  for  precisely  the  same  reason  for  which  the  interposition 
of  equity  was  here  invoked ;  and  in  that,  too,  as  in  this  instance,  after 
the  omission  to  set  up  a  defence  at  law«  We  allude  to  the  case  of 
Creath's  Administrator  v.  Sims,  in  the  5th  of  Howard,  where  this 
court,  on  page  204,  have  thus  announced  the  rule  by  which  courts  of 
equity  are  governed.  **  Whosoever,"  say  they,  "  would  seek  adrads- 
sion  into  a  court  of  equity,  must  come  with  clean  hands,  and  such  a 
court  will  never  interfere  in  opposition  to  conscience  or  good  faith. 
The  effect  of  these  principles  upon  the  statements  of  the  complain* 
ant  is  obvious  upon  the  slightest  consideration.  The  complainant 
alleges  that  the  obligation  to  which  he  had  voluntarily  become  a 
party,  was  intentionally  made  in  fraud  of  the  law,  and  for  this  reason 
he  prays  to  be  relieved  from  its  fulfilment  This  prayer,  too,  is  ad- 
dressed to  a  court  of  conscience,  to  a  court  which  touches  nothing 
which  is  impure.  The  condign  and  appropriate  answer  from  such  a 
tribunal  to  such  a  prayer  is  this,  that,  however  unworthy  may  have 
been  the  conduct  of  your  opponent,  you  are  confessedly  in  pari 
delicto;  you  cannot  be  permitted  here  to  plead  your  own  demerits : 
precisely,  therefore,  in  the  position  in  which  you  have  placed  yourself, 
in  that  position  we  must  leave  you."  The  attitude  of  the  appellant. 
Sample,  in  connection  with  this  aspect  of  the  case,  would  of  itself 
alone  be  conclusive  against  his  application  to  equity  for  relief;  but 
as  this  party  has  adduced  other  reasons  upon  which  he  has  supposed 
himself  entitled  to  equitable  interposition,  it  may  not  be  out  of  place 
to  show  their  utter  inconsistency  with  the  very  rudiments  of  equity 
jurisprudence ;  with  principles  so  familiar  to  the  courts  and  to  the 
profession  as  to  render  their  particular  annunciation  scarcely  neces- 
sary. The  defence  now  attempted  to  be  set  up  by  Sample,  namely : 
the  illegality  under  the  constitution  and  statutes  of  Mississippi  of  the 
consideration  for  which  the  two  bills  of  exchange  were  given,  if  true, 
was  a  legal  defence,  to  be  availed  of  in  the  action  at  law  by  plea  or 
demurrer.  Of  this  principle  he  seems  to  be  aware,  and  therefore  he 
endeavors  to  escape  from  its  operation  by  attempting  to  fix  upon 
Barnes  certain  practices  by  which  he.  Sample,  was  prevented  from 
making  a  proper  defence  in  the  action  against  him  in  the  circuit 
court;    but  with  respect  to  the  testimony  adduced  to  establish 
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such  ^alleged  practices,  it  may  be  remarked  in  the  *  first  [  *  75  ] 
place,  that  it  does  not  make  them  out  as  they  are  averred  ^ 
by  the  bill  to  have  occurred ;  and  in  the  next  place,  admitting  the 
averments  in  the  bill,  with  respect  to  the  practices  objected  against 
Barnes  after  the  institution  of  the  suit  at  law,  supposing  them  to 
have  occurred  as  stated  in  the  bill,  they  could  have  formed  no  valid 
obligation  upon  Barnes  to  surrender,  without  consideration  or  equiv- 
alent, his  legal  rights,  nor  any  dispensation  to  the  appellant,  Sample, 
£rom  his  duty  to  guard  his  interests  in  the  pending  litigation  in  which 
he  was  a  party.  Barnes  had  no  power  to  compel  a  confession  of 
judgment  by  Ives ;  and  even  if  such  confession  had  taken  place,  there 
could  be  no  propriety  in  requiring  Barnes  to  substitute  for  his  de- 
mand, upon  a  solvent  debtor,  a  judgment  against  another  who  was 
not  solvent. 

The  appellant.  Sample,  appears  to  have  been  guilty  of  the  grossest 
neglect  and  disregard  of  that  diligence  which  the  law  requires  at  the 
hands  of  all  suitors,  and  £rom  the  consequences  of  which  they  can- 
not be  rescued  consistentiy  with  the  rights  of  others  or  the  order  of 
society.  The  law,  as  applicable  to  such  neglect,  is  plainly  declared 
in  the  case  of  Creath  v.  Sims,  already  quoted,  in  which  this  couit 
have  said  that  <<  a  court  of  equity  will  never  be  called  into  activity 
to  remedy  the  consequences  of  laches  or  neglect,  or  the  want  of  rea- 
sonable diligence.  Whenever,  therefore,  a  competent  remedy  or  de- 
fence shall  have  existed  at  law,  the  party  who  may  have  neglected  to 
use  it,  will  never  be  permitted  here  to  supply  the  omission,  to  the  en- 
couragement of  useless  and  expensive  litigation,  and  perhaps  to  the 
subversion  of  justice.'' 

How,  then,  shall  the  conduct  of  the  appellant.  Sample,  be  reconciled 
with  the  principles  by  this  court  so  emphatically  announced  ?  He 
not  only  omits  to  insist  upon  his  legal  defence  in  the  suit  at  law 
against  him  in  the  circuit  court,  but,  after  the  judgment  in  that  court 
by  default,  he  executes  a  delivery  bond,  with  the  other  appellants  as 
his  sureties ;  thus,  after  the  first  judgment  against  himself  by  default, 
he  procures  a  second  judgment  against  himself  and  his  sureties  as 
it  were  by  confession.  This  party  has,  by  his  conduct,  four  times 
recognized  the  claim  against  him  by  Barnes — twice  by  his  indorse- 
ment upon  the  bills  drawn  on  N.  and  J.  Dicks  and  Co.,  and  on  Ford, 
Markham,  and  Co. ;  in  the  third  instance  by  permitting  the  judgment 
by  default ;  and  fourthly,  by  executing  the  forthcoming  bond,  which 
he  knew  was  tantamount  to  a  confession  of  judgment  for  the  de- 
mand. 

Upon  these  grounds  solely  and  independentiy  of  the  original  con- 
Bidexation  on  which  the  undertaking  by  Sample  was  founded,  and 
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supposing  that  consideration  to  have  been  invalid,  if  inquired  into 
at  the  proper  time,  this  appellant  must,  by  his  conducti 
[  *  76  ]  *  be  regarded  as  having  waived  all  right  of  inquiry  into  that 
consideration,  nay,  rather  as  having  repeatedly  admitted  its 
validity.  To  permit  him,  after  so  doing,  to  contradict  all  that  he  has 
repeatedly  and  formally  declared,  would  be  to  allow  him  to  falsify 
his  solemn  acts,  to  trifle  vdth  the  settled  rules  of  law  and  the  prac- 
tice of  the  courts,  and  would  lead  to  endless  litigation.  We  there- 
fore order  that  the  decree  of  the  circuit  court,  dissolving  the  injunc- 
tion and  dismissing  the  biU  in  this  caije,  be,  and  the  same  is  hereby, 
affirmed. 


William  F.  Raymond's  Lessee  v.  Nicholas  Lonoworth. 

u  H.  76. 

A  sale  for  taxes  is  void  under  the  law  of  Ohio,  if  the  land  is  listed  and  adrertised  onlj  as 
five  acres,  in  section  ^84,  not  spedfjing  in  what  part,  ftc,  of  section  24  the  five  acrei  lie. 

The  case  is  stated  in  the  opinion  of  the  court 

OuisCj  for  the  plaintiiE 

8ta/nberry^  contra. 

[  *  78  ]      *  Catrox,  X,  delivered  the  opinion  of  the  court 

Baymond  sued  Longworth,  in  the  circuit  court  of  Ohio, 
for  a  piece  of  land,  containing  about  five  acres,  lying  in  the  western 
part  of  the  city  of  Cincinnati.  The  plaintiff  claimed  title,  under  a 
sale  for  state  taxes,  for  the  years  1837  and  1838,  made  by  the  audi- 
tor of  Hamilton  county,  to  Charles  Phelps,  for  eighty  dollars. 

The  land  had  been  listed  for  taxation,  as  the  property  of  James 
Cooper.  The  description  on  the  tax  list,  and  in  the  subsequent  re- 
turn to  the  state  auditor,  and  in  the  advertisements  of  the  property 
for  sale,  was  as  follows :  ^'  Cooper,  James,  5  acres,  sec  24,  T.  4,  F. 
B.  1."  The  taxes  not  having  been  paid,  and  the  land  being  adver- 
tised and  offered  for  sale,  by  the  auditor  of  Hamilton  county,  and 
no  bid  being  made  for  it,  it  was  returned  to  the  general  auditor,  as 
forfeited  to  the  State,  and  he  again  ordered  the  land  to  be  advertised 
and  sold.  On  the  trial  below,  it  was  insisted  that  the  description  of 
the  premises  was  vague  on  the  tax  list,  and  in  the  duplicate  returned 
to  the  state  auditor,  and  in  the  advertisements  offering  the  land  for 
sale ;  that  no  forfeiture  could  be  founded  on  such  description,  nor  a 
valid  sale  be  made.  And  so  the  circuit  court  instructed  the  jury, 
pronouncing  the  county  auditor's  deed  to  Charles  Phelps  void.  And 
the  question  presented  is,  whether  the  description  was  sufficient 
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The  uncertainty  consists  in  not  setting  forth  in  what  part  of  sec- 
tion 24  the  five  acres  are  situated. 

It  is  settled,  by  the  supreme  court  of  Ohio,  that  the  tax  list,  and 
the  duplicate  transmitted  to  the  state  auditor,  as  well  as  the  adver- 
tisement, must  describe  the  land  so  that  its  identity  may  be  ascer- 
tained from  the  description,  either  by  the  owner,  who  wishes  to  pay 
tiie  taxes  before  it  is  offered  for  sale,  or  tiiat  he  may  redeem  after  a 
forfeiture  is  pronounced ;  or  that  the  public  may  be  assured  what  is 
offered  for  sale. 

We  refer  to  the  description  in  the  leading  cases,  where  the  sales 
were  pronounced  void  for  want  of  sufficient  certainty.  In  Mathews 
V.  Thompson,  3  Ohio,  272,  the  description  was,  <<  100  acres,  sec.  4, 
township  7,  range  4."  In  6  Ohio,  458,  "  Haines,  John,  No.  entry, 
4401 ;  original  quantity,  170  acres ;  quantity  taxed,  73  acres."  In  6 
Ohio,  Ck)nd.  R.  162 :  "  Sixty  acres,  part  of  the  N.  half  of  S.  13."  In 
16  Ohio,  25,  there  had  been  listed  333  acres,  as  part  of  an  original 
survey  for  1,000  acres  without  specifying  in  what  part  of  the  1,000 
acres  the  333  acres  lay.  In  each  of  the  cases  dted,  it  was  held, 
that  the  description  was  vague  and  tte  sale  void.  Here,  the  five 
acres  are  listed,  and  advertised  as  part  of  section  24,  and  the  de- 
scription is  equally  vague  as  any  of  the  foregoing.  And,  as 
the  state  courts  have  *  settled  what  certainty  is  required,  it  [  *  79  ] 
is  our  duty  to  follow  their  decisions  on  the  state  laws,  regu- 
lating proceedings  in  cases  of  tax  sales.  We  accordingly  order  the 
judgment  of  the  circuit  court  to  be  affirmed. 


David  B.  Herman,  Plaintiff  in  Error,  r.  Jabibs  Phalen  ;  Same  9. 

Same. 

14  H.  79. 
League  v.  De  Tonng  and  Brown,  11  How.  186,  aflirmecL 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisana. 

AUen  and  Ovid  F.  Johnson^  for  the  defendant 
No  counsel  contrd* 

Tanet,  C  J.,  delivered  the  opinion  of  the  court. 

These  two  cases  have  been  argued  together  and  depend  upon  the 
same  principles.  They  were  decided  in  the  circuit  court,  before  the 
opinion  of  this  court  was  pronounced  in  the  case  of  League  v.  De 
Young  and  Brown,  reported  in  11  Howard,  185.    In  that  case,  all  of 
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the  questions  which  arise  in  the  cases  before  ns  were  fully  considered 
and  decided ;  and  that  decision  is  adverse  to  the  doctrines  now  con- 
tended for  by  the  defendant  in  error.  Upon  reviewing  the  opinion  in 
League  v.  De  Young  and  Brown,  we  see  no  reason  for  changing  it 
in  any  respect ;  and  these  two  cases  must  therefore  be  reversed,  and 
a  mandate  issued  to  the  circuit  court,  directing  the  judgment  in  each 
of  them  to  be  reversed,  and  the  judgment  entered  for  the  plaintiff  in 
exror. 

George  Bundle  and  William  Griffiths,  Trustees  of  the  Estate 
of  John  Savage,  deceased,  Plaintifis  in  Eiror,  v.  The  Delaware 
AND  Raritan  Canal  Company. 

UH.80. 

By  the  laws  of  Penngylyania,  the  Delaware  is  a  pnblic  naTigable  riTer,  held  hj  Pennsylya^ 
nia  and  New  Jersey  in  trost  for  the  pablic  use ;  riparian  owners  hare  no  title  to  the 
rirer,  or  any  right  to  obstruct  or  dirert  its  waters,  except  by  license  from  the  State ;  and 
it  was  held  in  this  case  that  the  license  of  the  pUuntiffii  was  subject  to  the  power  of 
the  State  to  divert  the  water  for  public  improvements. 

The  case  is  stated  in  the  opinion  of  the  conri 
Ashmead  and  Vroanij  for  the  plaintiffs. 
John  M.  Read  and  Oreen^  contra. 

OaiBR,  J.y  delivered  the  opinion  of  the  conri 

The  plaintiffs  in  error,  who  were  plaintiffs  below,  are  own* 
[  *  88  ]  ers  *  of  certain  mills  in  Pennsylvania,  opposite  to  the  city  of 
Trenton,  in  New  Jersey.  These  mills  are  supplied  with  water 
from  the  Delaware  Biver,  by  means  of  a  dam  extending  from  the 
Pennsylvania  shore  to  an  island  lying  near  and  parallel  to  it,  and  ex* 
tending  along  the  rapids  to  the  head  of  tide  water. 

The  plaintiffs,  in  their  declaration,  show  title  to  the  property  under 
one  Adam  Hoops,  who  had  erected  his  mill  and  built  a  dam  in  the 
river  previous  to  the  year  1771.  In  that  year,  the  provinces  of  Penn* 
sylvania  and  New  Jersey  respectively  passed  acts  declaring  the  Biver 
Delaware  a  common  highway  for  purposes  of  navigation  up  and  down 
the  same,  and  mutually  appointing  commissioners  to  improve  the  nav- 
igation thereof,  with  full  power  and  authority  to  remove  any  obstruc- 
tions whatsoever,  natural  or  artificial;  and  subjecting  to  fine  and 
imprisonment  any  person  who  should  set  up,  repair,  or  maintain  any 
dam  or  obstruction  in  the  same,  provided,  ^  that  nothing  herein  con- 
tained shall«give  any  power  or  authority  to  the  commissioners  herein 
appointed,  or  any  of  them,  to  remove,  throw  down,  lower,  impair,  or  in 
any  manner  to  alter  a  mill-dam  erected  by  Adam  Hoops,  Esq.,  in  the 
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said  River  Delaware,  between  his  plantation  and  an  island  in  the 
said  river,  nearly  opposite  to  Trenton ;  or  any  mill-dam  erected  by 
any  other  person  or  persons  in  the  said  river,  before  the  passing  of  this 
act|  nor  to  obstracti  or  in  any  manner  to  hinder  the  said  Adam  Hoops, 
or  sach  other  person  or  persons,  his  or  their  heirs  and  assigns,  from 
maintaining,  rabing,  or  repairing  the  said  dams  respectively,  or  from 
taking  water  out  of  the  said  river  for  the  use  of  the  said  mills  and 
waterworks  erected  as  aforesaid,  and  none  other." 

The  declaration  avers,  that  by  these  acts  of  the  provincial  legisla^ 
tnres,  the  said  Hoops,  his  heirs  and  assigns,  became  entitled  to  the 
free  and  uninteirapted  enjoyment  and  privilege  of  the  River  Delaware 
for  the  use  of  the  said  mills,  &c.,  without  diminution  or  alteration  by 
or  firom  the  act  of  said  provinces,  now  States  of  Pennsylvania  and 
New  Jersey  or  any  person  or  persons  claiming  under  them  or  either 
of  them.  Nevertheless,  that  tiie  defendants  erected  a  dam  in  said 
river  above  plaintifis'  mills,  and  dug  a  canal  and  diverted  the  water, 
to  the  great  injury,  &c. 

The  defendants  are  a  corporation,  chartered  by  New  Jersey,  for  the 
purpose  of  <<  constructing  a  canal  firom  the  waters  of  the  Delaware 
to  those  of  the  Raritan,  and  of  improving  the  navigation  of  said 
rivers."  They  admit  the  construction  of  the  canal,  and  the  diversion 
of  the  waters  of  the  river  for  that  purpose,  but  demur  to  the  declara- 
tion, and  set  forth  as  causes  of  demurrer  — 

^  That  the  act  of  the  legislature  of  the  then  province  of 
Pennsylvania,  *  passed  March  ninth,  in  the  year  of  our  Lord  [  *  89  ] 
one  thousand  seven  hundred  and  seventy-one,  and  the  act 
of  the  then  province  of  New  Jersey,  pass^  December  twenty-first,  in. 
the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy-one, 
as  set  forth  in  said  amended  fifth  count,  do  not  vest  in  the  said  Adam 
Hoops,  or  in  his  heirs  or  assigns,  the  right  and  privilege  to  the  use  o£ 
the  water  of  the  River  Delaware  without  diminution  or  alteration,  by  oi 
from  the  act  of  the  then  province,  now  State,  of  Pennsylvania,  or  of 
the  then  province,  now  State,  of  New  Jersey,  or  of  any  person  or 
persons  claiming  under  either  of  them,  or  of  any  person  or  persons 
whomsoever,  as  averred  in  the  said  amended  fifth  count  of  the  said 
declaration.  And  also,  for  that  it  does  not  appear,  firom  the  said 
amended  fifth  count,  that  the  same  Greorge  Rundle  and  William  Ghdf- 
fiths  are  entitled  to  the  right  and  privilege  to  the  use  of  the  water  of 
the  River  Delaware,  in  manner  and  form  as  they  have  averred  in  the 
said  amended  fifth  count  of  their  declaration. 

*^  And  also  that,  as  it  appears  firom  the  said  amended  fifth  count, 
that  the  said  River  Delaware  is  a  common  highway  and  public  navi- 
gable river,  over  which  the  States  of  Pennsylvania  and  New  Jersey 
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have  coacoirent  jurisdiction^  and  a  boundary  of  said  States,  these' 
defendants  insist  that  the  legislative  acts  of  the  then  province*  of 
Pennsylvania  and  New  Jersey,  passed  in  the  year  of  our  Lord  seven* 
teen  hundred  and  seventy-one,  as  set  forth  in  the  said  amended  fifth 
count,  were  intended  to  declare  the  said  Biver  Delaware  a  common 
highway,  and  for  improving  the  navigation  thereof,  and  that  the  pro- 
vision therein  contained,  as  to  the  mill-dam  erected  by  Adam  Hoops, 
in  the  said  River  Delaware,  did  not  and  does  not  amount  to  a  grant 
or  conveyance  of  water  power  to  the  said  Adam  Hoops,  his  heirs  ol 
assigns,  or  to  a  surrender  of  the  public  right  in  the  waters  of  the  said 
river,  but  to  a  permission  only  to  obstruct  the  waters  of  the  said 
river  by  the  said  dam,  without  being  subjected  to  the  penalties  of 
nuisance ;  that  the  right  of  the  said  Adam  Hoops  was,  and  that  of 
his  assigns  is,  subordinate  to  the  public  right  at  the  pleasure  of  the 
legislature  of  Pennsylvania  and  New  Jersey,  or.  either  of  them." 

On  this  demuirer,  the  court  below  gave  judgment  for  the  defend* 
ants,  which  is  now  alleged  as  errori 

It  is  evident,  that  the  extent  of  the  plaintiff's  rights  as  a  riparian 
owner,  and  the  question  whether  this  proviso  operates  as  the  grant  of 
a  usufruct  of  the  waters  of  the  river,  or  only  as  a  license  or  tolera^ 
tion  of  a  nuisance,  liable  to  revocation  or  subordinate  to  the  para- 
mount public  right,  must  depend  on  the  laws  and  customs  of 
Pennsylvania,  as  expounded  by  her  own  courts.  It  will  be 
[  *  90  ]  proper,  therefore,  to  give  a  brief  sketch  of  *  the  public  his- 
tory of  the  river,  and  the  legislative  action  connected  with 
it,  as  also  of  the  principles  of  law  affecting  aquatic  rights,  as  devel- 
oped and  established  by  the  courts  of  that  State* 

The  River  Delaware  is  the  well  known  boundary  between  the 
States  of  Pennsylvania  and  New  Jersey.  Below  tide  water,  the 
river,  its  soil  and  islands,  formerly  belonged  to  the  crown ;  above  tide 
water,  it  was  vested  in  the  proprietaries  of  the  coterminous  prov- 
inces —  each  holding  ad  medium  /Uum  aqius.  Since  the  Revolution, 
the  States  have  succeeded  to  the  public  rights  both  of  the  crown  and 
the  proprietaries.  Immediately  after  the  Revolution,  these  States 
entered  into  the  compact  of  1783,  declaring  the  Delaware  a  common 
highway  for  the  use  of  both,  and  ascertaining  their  respective  juris- 
diction over  the  same.  For  thirty  years  after  this  compact,  they  ap- 
pear to  have  enjoyed  their  common  property  without  dispute  or 
collision.  When  the  legislature  of  either  State  passed  an  act  affect- 
ing it,  they  requested  and  obtained  the  concurrence  and  consent  of 
the  other.  Their  first  dispute  was  caused  by  an  act  of  New  Jersey, 
passed  February  4)  1815,  authorizing  Ck>xe  and  others  to  erect  a 
wing  dam,  and  divert  the  water  for  the  purpose  of  mills  and  other 
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machinery.  The  consent  of  the  State  of  Pennsylvania  was  not  re- 
qaested ;  it  therefore  called  forth  a  protest  from  the  legislature  of  that 
State.  This  was  followed  by  further  remonstrance  in  the  following 
year.  A  proposition  was  made  to  submit  the  question  of  their  re- 
spective rights  to  the  supreme  court  of  the  United  States,  which  was 
rejected  by  New  Jersey.  After  numerous  messages  and  remon- 
strances between  the  governors  and  legislatures,  commissioners  were 
mutually  appointed  to  compromise  the  disputes.  But  they  failed  to 
bring  the  matter  to  an  amicable  conclusion.  The  dispute  was  never 
settled,  and  the  wing  dam  remained  in  the  river. 

In  1824,.  New  Jersey  passed  the  first  act  for  the  incorporation  of 
the  Delaware  and  Raritan  Canal  Company,  for  which  the  company 
gave  a  bonus  of  $100,000.  This  act  requires  the  consent  of  the 
State  of  Pennsylvania ;  and  on  application  being  made  to  her  legis- 
lature, she  clogged  her  consent  with  so  many  conditions,  that  New 
Jersey  refused  to  accept  her  terms,  returned  the  bonus  to  the  com- 
pany;  and  so  the  matter  ended  for  that  time. 

Both  parties  then  appointed  commissioners  to  effect,  if  possible, 
some  compact  or  arrangement  by  which  each  State  should  be  au- 
thorized to  divert  so  much  water  as  would  be  necessary  for  these 
contemplated  canals.  After  protracted  negotiations,  these  commis- 
sioners finally,  in  1834,  agreed  upon  terms,  but  the  compact  proposed 
by  them  was  never  ratified  by  either  party. 

*  In  the  mean  time,  each  State  appropriated  to  itself  as  [  *  91  ] 
much  of  the  waters  of  the  river  as  suited  its  purpose^  In 
1827  and  1828,  Pennsylvania  diverted  the  River  Lehigh,  a  confluent 
of  the  Delaware,  and  afterwards  finding  that  stream  insufficient,  took 
additional  feeders  for  her  canal,  out  of  the  main  stream  of  the  Dela^ 
ware.  On  the  4th  February,  1830,  the  legislature  of  New  Jersey 
passed  the  act  under  which  the  defendants  were  incorporated,  and  in 
pursuance  of  which,  they  have  constructed  the  dam  and  feeder,  the 
sabject  of  the  present  suit 

The  canals  in  both  States,  supplied  by  the  river,  are  intimately 
and  extensively  connected  with  their  trade,  revenues,  and  general 
property,  while  the  navigation  of  the  river  above  tide  water,  and  the 
rapids  at  Trenton,  is  of  comparatively  trifling  importance,  being  used 
only  at  times  of  the  spring  freshets,  for  floating  timber  down  the 
stream,  when  the  artificial  diversions  do  not  affect  the  navigation. 
The  practical  benefits  resulting  to  both  parties,  firom  theur  great  pub- 
lic improvements,  appear  to  have  convinced  them  that  further  nego- 
tiations, complaints,  or  remonstrances  would  be  useless  and  uniea- 
sonable ;  and  thus,  by  mutual  acquiescence  and  tacit  consent^  the 
necessity  of  a  more  form^  compact  has  been  superseded* 
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The  law  of  Pennsylvania,  by  which  the  title  and  rights  of  the 
plaintiffs  must  be  tested,  differs  materially  from  that  of  England,  and 
most  of  the  other  States  of  the  Union.  As  regards  her  large  fresh- 
water rivers,  she  has  adopted  the  principles  of  the  civil  law.  In  the 
case  of  Carson  v.  Blazer,  2  Binn.  475,  the  supreme  court  of  that  State 
decided  that  the  large  rivers,  such  as  the  Susquehanna  and  Delaware, 
were  never  deemed  subject  to  the  doctrines  of  the  common  law  of 
England,  applicable  to  fresh-water  streams,  but  that  they  are  to  be 
treated  as  navigable  rivers ;  that  the  grants  of  William  Penn,  the 
proprietary,  never  extended  beyond  the  margin  of  the  river,  which 
belonged  to  the  public,  and  that  the  riparian  owners  have  therefore 
no  exclusive  rights  to  the  soil  or  water  of  such  rivers  adJUum  medium 
ciqucB. 

In  Shrunk  v.  The  Schuylkill  Navigation  Company,  14  S.  &  R.  71, 
the  same  court  repeat  the  same  doctrine ;  and  Chief  Justice  Tilgh- 
man,  in  delivering  the  opinion  of  the  court,  observes :  *'  Care  seems 
to  have  been  taken,  from  the  beginning,  to  preserve  the  waters  of 
these  rivers  for  pubUc  uses,  both  of  fishery  and  navigation ;  and  the 
wisdom  of  that  policy  is  now  more  striking  than  ever,  from  the  great 
improvements  in  navigation,  and  others  in  contemplation,  to  effect 
which,  it  is  necessary  to  obstruct  the  flow  of  the  water  in  some  places, 
and  in  others  to  divert  its  course.  It  is  true  that  the  State  would 
have  had  a  right  to  do  these  things  for  the  public  benefit,  even  if  the 
rivers  had  been  private  property ;  but  then,  compensation 
[  *  92  ]  must  have  been  made  to  the  *  owners,  the  amount  of  which 
might  have  been  so  enormous  as  to  have  frustrated,  or  at 
least  checked  these  noble  undertakings." 

In  the  case  of  The  Monongahela  Navigation  Company  v.  Coons, 
6  W.  &  S.  101,  tlje  defendant  had  erected  his  mill  under  a  license 
given  by  an  act  of  the  legislature  (in  1803)  to  riparian  owners  to 
erect  dams  of  a  particular  structure,  '^  provided  they  did  not  impede 
the  navigation,"  &;c  The  Monongahela  Navigation  Company,  in 
pursuance  of  a  charter  granted  them  by  the  State,  had  erected  a  dam 
in  the  Monongahela,  which  flowed  back  the  water  on  the  plaintiff's 
mill)  in  the  Youghiogany,  and  ^eatly  injured  it.  Amd  it  was  ad- 
judged by  the  court  that  the  company  were  not  liable  for  the  conse- 
quential injury  thus  inflicted.  The  court,  speaking  of  the  rights  of 
plaintiff,  consequent  on  the  license  granted  by  the  act,  (of  1803,)  ob- 
serve :  "  That  statute  gave  riparian  owners  liberty  to  erect  dams  of  a 
particular  structure  on  navigable  streams,  without  being  indictable 
for  a  nuisEuic^,  and  their  exercise  of  it  was,  consequently,  to  be  at- 
tended with  expense  and  labor.  But  was  this  liberty  to  be  perpetuAlf 
and  forever  tie  up  the  power  of  the  State  ?     Or,  is  not  the  contrary 
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to  be  inferred,  firom  the  nature  of  the  license  ?  So  far  was  the  legis- 
lature firom  seeming  to  abate  one  jot  of  the  State's  control,  that  ii 
barely  agreed  not  to  prefer  an  indictment  for  a  nuisance,  except  on 
the  report  of  viewers  to  the  quarter  sessions.  But  the  remission  of  a 
penalty  is  not  a  charter,  and  the  alleged  grant  was  nothing  more 
than  a  mitigation  of  the  penal  law." 

The  case  of  The  Susquehanna  Canal  Company  v.  Wright,  9  W. 
&  8.  9,  confirms  the  preceding  views,  and  decides  '^  that  the  State  is 
never  presumed  to  have  parted  with  one  of  its  firanchises  in  the  ab- 
sence of  conclusive  proof  of  such  an  intention.  Hence,  a  license, 
accorded  by  a  public  law  to  a  riparian  owner,  to  erect  a  dam  on  the 
Susquehanna  Biver,  and  conduct  the  water  upon  his  land  for  his 
own  private  purposes,  is  subject  to  any  future  provision  which  the 
State  may  make  with  regard  to  the  navigation  of  the  river.  And  if 
the  State  authorize  a  company  to  construct  a  canal  which  impairs 
the  rights  of  such  riparian  owner,  he  is  not  entitled  to  recover  dam- 
ages firom  the  company.  In  that  case,  Wright  had  erected  valuable 
mills,  under  a  license  granted  to  him  by  the  legislature ;  but  the  court 
say:  ^  He  was  bound  to  know  that  the  State  had  power  to  revoke 
its  license  whenever  the  paramount  interests  of  the  public  should 
require  it.  And,  in  this  respect,  a  grant  by  a  public^  agent  of  limited 
powers,  and  bound  not  to  throw  away  the  interests  confided  to  it,  is 
different  firom  a  grant  by  an  individual  who  is  master  of  the  subject 
To  revoke  the  latter,  after  an  expenditure  in  the  prosecution 
of  it,  would  be  a  firaud.  But  he  who  accepts  a  *  license  [  *  93  ] 
£rom  the  legislature,  knowing  that  he  is  dealing  with  an 
agent  bound  by  duty  not  to  impair  public  rights,  does  so  at  his  risk ; 
and  a  voluntary  expenditure  on  the  foot  of  it,  gives  him  no  claim  to 
compensation." 

The  principles  asserted  and  established  by  these  cases  are,  perhaps, 
somewhat  peculiar,  but,  as  they  affect  rights  to  real  property  in  the 
State  of  Pennsylvania,  they  must  be  treated  as  binding  precedents  in 
this  court.  It  is  clear,  also,  firom  the  application  of  these  principles 
to  the  construction  of  the  proviso  under  consideration,  that  it  cannot 
be  construed  as  a  ^ant  of  the  waters  of  a  public  river  for  private  use, 
or  a  fee-simple  estate  in  the  usufinct  of  them,  '^  without  diminution 
or  alteration."  It  contains  no  direct  words  of  grant,  which  would 
operate  by  way  of  estoppel  upon  the  grantor.  The  dam  of  Adam 
Hoops  was  a  nuisance  when  it  was  made ;  but,  as  it  did  little  injury 
to  the  navigation,  the  commissioners,  who  were  commanded  to  pros- 
trate other  nuisances,  were  enjoined  to  tolerate  this.  The  mills  of 
Hoops  had  not  been  erected  on  the  faith  of  a  legislative  license,  as 
in  the  cases  we  have  quoted,  and  a  total  revocation  of  it  would  not 
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be  chargeable  with  the  apparent  hardship  and  injustice  which  might 
be  imputed  to  it  in  those  cases.  His  dam  continues  to  be  tolerated, 
and  the  license  of  diverting  the  water  to  his  mills  is  still  enjoyedi 
subject  to  occasioBal  diminution  from  the  exercise  of  the  superior 
right  of  the  sovereign.  His  interest  in  the  water  may  be  said  to  re- 
semble a  right  of  common,  which,  by  custom,  is  subservient  to  the 
right  of  the  lord  of  the  soil ;  so  that  the  lord  may  dig  clay-pits,  or 
empower  others  to  do  so,  without  leaving  sufficient  herbage  on  the 
oommon.    Bateson  v.  Green,  5  T.  R.  411. 

Nor  can  the  plaintiff  claim  by  prescription  against  the  public  for 
more  than  the  act  confers  on  him,  which  is  at  best  impunity  for  a 
nuisance.  His  license,  or  rather  toleration,  gives  him  a  good  title  to 
keep  up  his  dam  and  use  the  waters  of  the  river,  as  against  every 
one  but  the  sovereign,  and  those  diverting  them  by  public  authcarityi 
for  public  uses. 

It  is  true  that  the  plaintiff^s  declaration  in  this  case  alleges  that 
the  waters  diverted  by  defendants'  dam  and  canal  are  used  for  the 
purpose  of  mills,  and  for  private  emolument.  But  as  it  is  not  alleged, 
or  pretended,  that  defendants  have  taken  more  water  than  was  neo* 
essary  for  the  canal,  or  have  constructed  a  canal  of  greater  dimen- 
sions than  they  were  authorized  and  obliged  by  the  charter  to  make, 
this  secondary  use  must  be  considered  as  meiely  incidental  to  the 
main  object  of  their  charter.  We  do  not,  therefore,  consider  the 
question  before  us,  whether  the  plaintiff  might  not  recover  damages 
against  an  individual,  or  private  corporation,  diverting  the 
[  *  94  ]  water  of  this  river  *to  their  injury,  for  the  purpose  of  private 
emolument  only,  with  or  without  license,  or  authority  of 
either  of  its  sovereign  owners.  The  case  before  us  requires  us  only 
to  decide  that,  by  the  laws  of  Pennsylvania,  the  River  Delaware  is  a 
public,  navigable  river,  held  by  its  joint  sovereigns  in  trust  for  the 
public ;  that  riparian  owners  of  land  have  no  title  to  the  river,  or  any 
right  to  divert  its  waters,  unless  by  license  from  the  State.  That 
such  Ucense  is  revocable,  and  in  subjection  to  the  superior  right  of 
the  State,  to  divert  the  water  for  public  improvements. 

It  follows  necessarily  from  these  conclusions  that,  whether  the 
State  of  Pennsylvania  daim  the  whole  river,  or  acknowledge  the 
State  of  New  Jersey  as  tenant  in  common,  and  possessing  equal 
rights  with  herself;  and  whether  either  State,  without  consent  of  the 
other,  has  or  has  not  a  right  to  divert  the  stream,  it  will  not  alter  or 
enlarge  the  plaintiff's  rights.  Being  a  mere  tenant  at  sufferance  to 
both,  as  regards  the  usufruct  of  the  water,  he  is  not  in  a  condition  to 
question  the  relative  rights  of  his  superiors.  If  Pennsylvania  chooses 
to  acquiesce  in  this  partition  of  the  waters,  for  great  public  improve* 
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meotsi  or  is  estopped  to  complaiii  by  her  own  acts,  the  plaintiff  can- 
not complain,  or  call  upon  this  court  to  decide  questions  between  the 
two  States,  which  neither  of  them  sees  fit  to  raise.  By  the  law  of 
his  own  State,  the  plaintiff  has  no  remedy  against  a  corporation 
authorized  to  take  the  whole  river  for  the  purpose  of  canals  or  im- 
proving the  navigation ;  and  his  tenure  and  rights  are  the  same  as 
regards  both  the  States. 

With  these  views,  it  will  be  unnecessary  to  inquire  whether  the 
compact  of  1783,  between  Pennsylvania  and  New  Jersey,  operated 
as  a  revocation  of  the  license  or  toleration  implied  from  the  proviso 
of  the  colonial  acts  of  1771,  as  that  question  can  arise  only  in  case 
the  plaintiiSs'  dam  be  indicted  as  a  public  nuisance. 

Nor  is  it  necessary  to  pass  any  opinion  on'  the  question  of  the 
respective  rights  of  either  of  these  coterminous  States  to  whom  this 
river  belongs,  to  divert  its  watery  without  the  consent  of  the  other. 

The  question  raised  is  not  without  its  difficulties ;  but  being 
bound  to  resolve  it  by  the  peculiar  laws  of  Pennsylvania,  as  inter* 
preted  by  her  own  courts,  we  cannot  say  that  the  court  below  has 
erred  in  its  exposition  of  them,  and  therefore  affirm  the  judgment. 

IVFLean,  J.,  and  Daniel,  J.,  dissented. 

Catron,  J.,  gave  a  separate  opinion ;  and  Curtis,  J.,  dissented  from 
the  judgment  of  the  court,  on  the  merits,  but  not  from  its  entertaining 
jurisdiction. 

*  The  following  are  the  opinions  of  Catron,  J.,  and  Dan-  [  *  95  ] 
iel,  J. 

Catron,  J.  My  opinion  is,  and  long  has  been,  that  the  mayor  and 
aldermen  of  a  city  corporation,  or  the  president  and  directors  of  a 
bank,  or  the  president  and  directors  of  a  railroad  company,  and  of 
other  similar  corporations,  are  the  true  parties  that  sue  and  are  sued 
as  trustees  and  representatives  of  the  constantiy  changing  stockhold- 
ers. These  are  not  known  to  the  public,  and  not  suable  in  practice, 
by  service  of  personal  notice  on  them  respectively,  such  as  the  laws 
of  the  United  States  require.  If  the  president  and  directors  are  citi- 
zens of  the  State  where  the  corporation  was  created,  and  the  other 
party  to  the  suit  is  a  citizen  of  a  different  State,  or  a  subject  or  citi- 
zen of  a  foreign  government,  then  the  courts  of  the  United  States  can 
exercise  jurisdiction  under  the  third  article  of  the  constitution.  In 
(his  sense  I  understood  Letson's  case,  and  assented  to  it  when  the 
decision  was  made ;  and  so  it  is  understood  now. 

If  all  the  real  defendants  are  not  within  the  jurisdiction  of  the 
court,  because  some  of  the  directors  reside  beyond  it,  then  the  act  of 
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February  28, 1839,  ^  allows  the  suit  to  proceed,  regardless  of  this  faet| 
for  the  reasons  stated  in  Letson's  case.    2  How.  497. 

If  the  United  States  courts  could  be  ousted  of  jurisdiction,  and 
citizens  of  other  States  and  subjects  of  foreign  countries  be  forced 
into  the  state  courts,  without  the  power  of  election,  they  would 
often  be  deprived,  in  great  cases,  of  all  benefit  contemplated  by  the 
constitution ;  and,  in  many  cases,  be  compelled  to  submit  their  rights 
to  judges  and  juries  who  are  inhabitants  of  the  cities  where  the  suit 
must  be  tried,  and  to  contend  with  powerful  corporations,  in  local 
courts,  where  the  chances  of  impartial  justice  would  be  greatly 
against  them ;  and  where  no  prudent  man  would  engage  with  such 
an  antagonist,  if  he  could  help  it  State  laws,  by  cornbining  large 
masses  of  men  under  a  corporate  name,  cannot  repeal  the  constitu- 
tion ;  all  corporations  must  have  trustees  and  representatives,  who 
are  usually  citizens  of  the  State  where  the  corporation  is  created ; 
and  these  citizens  can  be  sued  and  the  corporate  property  charged 
by  the  suit ;  nor  can  the  courts  allow  the  constitutional  security  to  be 
evaded  by  unnecessary  refinements,  without  inflicting  a  deep  injury 
on  the  institutions  of  the  country. 

Daniel,  J.  In  the  opinion  of  the  court,  just  announced  in  this 
cause,  I  am  unable  to  concur. 

Were  the  relative  rights  and  interests  of  the  parties  to 
f  •  96  ]  this  *  controversy  believed  to  be  regularly  before  this  court, 
I  should  have  coincided  in  the  conclusions  of  the  majority ; 
for  the  reason,  that  all  that  is  disclosed  by  the  record,  either  of  the 
traditions  or  the  legislation  of  the  States  of  Pennsylvania  and  New 
Jersey,  shows  an  equal  right  or  claim  on  the  part  of  either  of  those 
States  to  the  River  Delaware,  and  to  the  uses  to  which  the  waters  of 
that  river  might  be  applied.  From  such  an  equality  in  each  of  those 
States,  it  would  seem  regularly  to  follow,  that  no  use  or  enjoyment 
of  the  waters  of  that  river  could  be  invested  in  the  grantees  of  one 
of  them,  to  the  exclusion  of  the  like  use  and  enjoyment  by  the  gran* 
tees  of  the  other.  The  permission,  therefore,  from  Pennsylvania  to 
Adam  Hoops,  or  his  assignees,  to  apply  the  waters  of  the  Delaware 
in  the  working  of  his  mill,  whatever  estate  or  interest  it  might  invest 
in  such  guarantee,  as  against  Pennsylvania,  could  never  deprive  the 
State  of  New  Jersey  of  her  equal  privilege  of  applying  the  waters  of 
the  same  river,  either  directiy,  in  her  corporate  capacity,  or  through 
her  grantee,  the  Delaware  and  Baritan  Canal  Ck>mpany.  My  dis- 
agreement with  my  brethren  in  this  case  has  its  foundation  in  a  rea- 
son whoUy  disconnected  with  the  merits  of  the  parties.    It  is  dedu- 

1  5  Statg.  at  Large,  321. 
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cdble  from  my  conviction  of  the  absence  of  authority,  either  here  or 
in  the  ckcnit  conrt,  to  adjudicate  this  cause ;  and  that  it  should  there- 
fore have  been  remanded,  with  directions  for  its  dismission,  for  want 
of  jurisdiction. 

The  record  discloses  the  fact,  that  the  party  defendant  in  the  cir- 
cuit court,  and  the  appellee  before  this  court,  is  a  corporation,  styled 
in  the  declaration,  ^  a  corporation  created  by  the  State  of  New  Jersey.'' 
It  is  important  that  the  style  and  character  of  this  party  litigant,  as 
well  as  the  source  and  manner  of  its  existence,  be  borne  in  mind,  as 
both  are  deemed  material  in  considering  the  question  of  the  jurisdic- 
tion of  this  court,  and  of  the  circuit  court  It  is  important,  too,  to  be 
remembered,  that  the  question  here  raised  stands  wholly  unaffected 
by  any  legislation,  competent  or  incompetent,  which  may  have  been 
attempted  in  the  organization  of  the  courts  of  the  United  States ;  but 
depends  exclusively  upon  the  constraction  of  the  2d  section  of  the 
3d  article  of  the  constitution,  which  defines  the  judicial  power  of 
the  United  States ;  first,  with  respect  to  the  subjects  embraced  with- 
in that  power ;  and,  secondly,  with  respect  to  those  whose  character 
may  give  them  access,  as  parties,  to  the  courts  of  the  United  States. 
In  the  second  branch  of  this  definition,  we  find  the  following  enumer- 
ation, as  descriptive  of  those  whose  position,  as  parties,  will  author- 
ize their  pleading  or  being  impleaded  in  those  courts ;  and  this  posi- 
tion is  limited  to  '^  controversies  to  which  the  United  States 
are  a  party ;  controversies  •  between  two  or  more  States,  —  [  •  97  ] 
between  citizens  of  different  States,  — between  citizens  of 
the  same  State,  claiming  lands  under  grants  of  different  States, —  and 
between  the  citizens  of  a  State  and  foreign  citizens  or  subjects." 

Now,  it  has  not  been  and  will  not  be  pretended,  that  this  corpora- 
tion can  in  any  sense  be  identified  with  the  United  States,  or  is  en- 
dowed with  the  privileges  of  the  latter ;  or  if  it  could  be,  it  would 
dearly  be  exempted  from  all  liability  to  be  sued  in  the  federal  courts. 
Nor  is  it  pretended  that  this  corporation  is  a  State  of  tfeis  Union ; 
nor,  being  created  by  and  situated  within  the  State  of  New  Jersey, 
can  it  be  held  to  be  the  citizen  or  subject  of  a  foreign  state.  It  must 
be  then  under  that  part  of  the  enumeration,  in  the  article  quoted, 
which  gives  to  the  courts  of  the  United  States  jurisdiction  in  contro- 
versies between  citizens  of  different  States,  that  either  the  circuit 
court  or  this  court  can  take  cognizance  of  the  corporation  as  a  party ; 
and  this  is,  in  truth,  the  sole  foundation  on  which  that  cognizance 
has  been  assumed,  or  is  attempted  to  be  maintained.  The  proposi- 
tion, then,  on  which  the  authority  of  the  circuit  court  and  of  this  tri- 
bunal is  based,  is  this :  The  Delaware  and  Raritan  Canal  Company 
is  either  a  citizen  of  the  United  States,  or  it  is  a  citizen  of  the  State 
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of  New  Jersey.  This  proposition,  startling  as  its  terms  may  appear, 
either  to  tiie  legal  or  political  apprehension,  is  undeniably  the  basb 
of  the  jurisdiction  asserted  in  this  case,  and  in  all  others  of  a  similar 
character,  and  must  be  established,  or  that  jurisdiction  wholly  fails. 
Let  this  proposition  be  examined  a  littie  more  closely. 

The  term  citizen  will  be  found  rarely  occurring  in  the  writers 
upon  English  law ;  those  writers  almost  universally  adopting,  as  de* 
Bcriptive  of  those  possessing  rights  or  sustaining  obligations,  political 
or  social,  the  term  subject,  as  more  suited  to  their  peculiar  local  in* 
stitutions.  But,  in  the  writers  of  other  nations,  and  under  systems 
of  polity  deemed  less  liberal  than  that  of  England,  we  find  the  term 
citizen  familiarly  reviving,  and  the  diaracter  and  the  rights  and  duties 
that  term  implies,  particularly  defined.  Thus,  Vattel,  in  his  2d  book, 
has  a  chapter,  cap.  6,  the  title  of  which  is :  '^  The  concern  a  nation 
may  have  in  the  actions  of  her  citizens."  A  few  words  firom  the 
text  of  that  chapter  will  show  the  apprehension  of  this  author  in  re* 
lation  to  this  term.  ^  Private  persons,"  says  he,  ^  who  are  members 
of  one  nation,  may  ofiend  and  ill-treat  the  citizens  of  another ;  it  re* 
mains  for  us  to  examine  what  share  a  state  may  have  in  the  actions 
of  her  citizens,  and  what  are  the  rights  and  obligations  of  sovereigns 
in  that  respect."  Anid  again :  ^^  Whoever  uses  a  citizen  ill,  indirectiy 
offends  the  state,  which  is  bound  to  protect  this  citizen.'' 
[  *  98  ]  The  meaning  of  the  term  citizen  *or  subject,  in  the  appre- 
hension of  English  jurists,  as  indicating  persons  in  their  nat- 
ural  character,  in  contradistinction  to  artificial  or  fictitious  persons 
created  by  law,  is  further  elucidated  by  those  jurists,  in  their  treatbes 
upon  the  origin  and  capacities  and  objects  of  those  artificial  persons 
designated  by  the  name  of  corporations.  Thus,  Mr.  Justice  Black- 
stone,  in  the  18th  chapter  of  his  1st  volume,  holds  this  language : 
^  We  have  hitherto  considered  persons  in  their  natural  capacities,  and 
have  treated  of  their  rights  and  duties.  But,  as  all  personal  rights 
die  with  the  person ;  and,  as  the  necessary  forms  of  investing  a  series 
of  individuals,  one  after  another,  with  the  same  identical  rights, 
would  be  inconvenient,  if  not  impracticable ;  it  has  been  found  nec- 
essary, when  it  is  for  the  advantage  of  the  public  to  have  any  par- 
ticular rights  kept  on  foot  aknl  continued,  to  constitute  artificial  per- 
sons, who  maintain  a  pe^>etual  succession,  and  enjoy  a  kind  of  legal 
immortality.    These  artificial  persons  are  called  corporations." 

This  same  distinguished  writer,  in  the  first  book  of  his  Ck>mmen- 
taiies,  p.  123,  says :  <<  The  rights  of  persons  are  such  as  concern  and 
are  annexed  to  the  persons  of  men,  and  when  the  person  to  whom 
they  are  due  is  regarded,  are  called  simply  rights ;  but  when  we  con- 
«ider  the  person  firom  whom  they  are  due,  they  are  then  denominated 
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duties.'*     And  again,  cap.  10  of  the  same  book,  treating  of  the 
People,  he  says :  '*  The  people  are  either  aliens,  that  is,  bom  out  of 
the  dominions  or  allegiance  of  the  crown ;  or  natives,  that  is,  such  as 
are  born  within  it"     Under  our  own  systems  of  polity,  the  term 
citizen  implying  the  same  or  similar  relations  to  the  government  and 
to  society  which  appertain  to  the  term  subject  in  England,  is  famil- 
iar to  alL     Under  either  system,  the  term  used  is  designed  to  apply 
to  man  in  his  individual  character,  and  to  his  naiural  capacities ;  to 
a  being,  or  agent,  possessing  social  and  political  rights,  and  sustain- 
ing social,  political,  and  moral  obligations*    It  is  in  this  acceptation 
only,  therefore,  that  the  term  citizen,  in  the  article  of  the  constitution, 
can  be  received  and  understood.     When  distributing  the  judicial 
power,  that  article  extends  it  to  controversies  between  citizens  of 
different  States.    This  must  mean  the  natural  physical  beings  com- 
posing those  separate  communities,  and  can,  by  no  violence  of  in- 
terpretation, be  made  to  signify  artificial,  incorporeal,  theoretical,  and 
invisible  creations.     A  corporation,  therefore,  being  not  a  natural  per- 
son, but  a  mere  creature  of  the  mind,  invisible  and  intangible,  cannot 
be  a  citizen  of  a  State,  or  of  the  United  States,  and  cannot  fedl  within 
the  terms  or  the  power  of  the  above-mentioned  article,  and  can 
therefore  neither  plead  nor  be  impleaded  in  the  courts  of  the  United 
States.     Against  this  position  it  may  be  urged,  that  the 
*  converse  thereof  has  been  ruled  by  this  court,  and  that  this  [  ^  99  ] 
matter  is  no  longer  open  for  question.    In  answer  to  such  an 
argument,  I  would  reply,  that  this  is  a  matter  involving  a  construc- 
tion of  the  constitution,  and  that  wherever  the  construction  or  the 
integrity  of  that  sacred  instrument  is  involved,  I  can  hold  myself 
trammelled  by  no  precedent  or  number  of  precedents.    That  instru- 
ment is  above  all  precedents ;  and  its  integrity  every  one  is  bound  to 
vindicate  against  any  number  of  precedents,  if  believed  to  trench 
upon  its  supremacy.    Let  us  examine  into  what  this  court  has  pro- 
pounded in  reference  to  its  jurisdiction  in  cases  in  which  corporations 
have  been  parties ;  and  endeavour  to  ascertain  the  influence  that  may 
be  claimed  for  what  they  have  heretofore  ruled  in  support  of  such  ju« 
risdiction.     The  first  instance  in  which  this  question  was  brought 
directly  before  this  court,  was  that  of  The  Bank  of  the  United  States 
V.  Deveaux,  5  Cranch,  61.    An  examination  of  this  case  will  present 
a  striking  instance  of  the  error  into  which  the  strongest  minds  may 
be  led,  whenever  they  shall  depart  from  the  plain,  common  accepta- 
tion of  terms,  or  firom  well-ascertained  truths,  for  the  attainment  of 
conclusions,  which  the  subtlest  ingenuity  is  incompetent  to  sustain. 
This  criticism  upon  the  decision  in  the  case  of  the  Bank  v.  DeveauXy 
may  perhaps  be  shielded  from  the  charge  of  presumptuousness,  by  a 
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Bubsequent  decision  of  this  court,  hereafter  to  be  mentioned.  In  the 
former  case,  The  Bank  of  the  United  States,  a  corporation  created  by 
congress,^  was  the  party  plaintiff,  and  upon  the  question  of  the  ca- 
pacity of  such  a  party  to  sue  in  the  courts  of  the  United  States,  this 
court  said,  in  reference  to  that  question :  ^'  The  jurisdiction  of  this 
court  being  limited,  so  far  as  respects  the  character  of  the  parties  in 
this  particular  case,  to  controversies  between  citizens  of  different 
States,  both  parties*  must  be  citizens,  to  come  within  the  description* 
That  invisible,  intangible,  and  artificial  being,  that  mere  legal  entity, 
a  corporation  aggregate,  is  certainly  not  a  citizen,  and  consequently 
cannot  sue  or  be  sued  in  the  courts  of  the  United  States,  unless  the 
rights  of  the  members  in  this  respect  can  be  exercised  in  their  corpo- 
rate name.  If  the  corporation  be  considered  as  a  mere  faculty,  and 
not  as  a  company  of  individuals,  who,  in  transacting  their  business, 
may  use  a  legal  name,  they  must  be  excluded  firom  the  courts  of  the 
Union."  The  court  having  shown  the  necessity  for  citizenship  in 
both  parties,  in  order  to  give  jurisdiction ;  having  shown  further,  from 
the  nature  of  corporations,  their  absolute  incompatability  with  citi- 
zenship, attempts  some  qualification  of  these  indisputable  and  clearly 
stated  positions,  which,  if  intelligible  at  all)  must  be  taken  as  wholly 
subversive  of  the  positions  so  laid  down.  After  stating  the  requi- 
site of  citizenship,  and  showing  that  a  corporation  cannot 
[  *  100  ]  *be  a  citizen,  ^'  and  consequently  that  it  cannot  sue  or  be 
sued  in  the  courts  of  the  United  States,''  the  court  goes 
on  to  add,  <<  unless  the  rights  of  the  members  can  be  exercised  in  their 
corporate  name."  Now,  it  is  submitted  that  it  is  in  this  mode  only, 
namely,  in  their  corporate  name,  that  the  rights  of  the  members  can 
be  exercised;  that  it  is  this  which  constitutes  the  character,  and  being, 
and  functions  of  a  corporation.  K  it  is  meant  beyond  this,  that  each 
member,  or  the  separate  members,  or  a  portion  of  them,  can  take  to 
themselves  the  character  and  functions  of  the  aggregate  and  merely 
legal  being,  then  the  corporation  would  be  dissolved ;  its  unity  and 
perpetuity,  the  essential  features  of  its  nature,  and  the  great  objects 
of  its  existence,  would  be  at  an  end.  It  would  present  the  anomaly 
of  a  being  existing  and  not  existing  at  the  same  time.  This  strange 
and  obscure  qualification,  attempted  by  the  court,  of  the  clear,  legal 
principles  previously  announced  by  them,  forms  the  introduction  to, 
and  apology  for,  the  proceeding,  adopted  by  them,  by  which  they  un- 
dertook to  adjudicate  upon  the  rights  of  the  corporation,  through  the 
supposed  citizenship  of  the  individuals  interested  in  that  corporation. 
They  assert  the  power  to  look  beyond  the  co;rporation,  to  presume  or 

to  ascertain  the  residence  of  the  individuals  composing  it,  and  to 
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model  their  decision  upon  that  foundation.  In  other  words,  they  af« 
firm  that  in  an  action  at  law,  the  purely  legal  rights,  asserted  by  one 
of  the  parties  upon  the  record,  may  be  maintained  by  showing  or 
presuming  that  these  rights  are  vested  in  some  other  person  who  is 
no  party  to  the  controversy  before  them. 

Thus  stood  the  decision  of  The  Bank  of  the  United  States  v.  De- 
veaux,  wholly  irreconcilable  with  correct  definition,  and  a  puzzle  to 
professional  apprehension,  until  it  was  encountered  by  this  court,  in 
the  decision  of  The  Louisville  and  Cincinnati  Bailrosul  Company  v. 
Letson,  reported  in  2  How.  497.  In  the  latter  decision,  the  court| 
unable  to  untie  the  judicial  entanglement  of  the  bank  and  Deveaux, 
seem  to  have  applied  to  it  tiie  sword  of  the  conqueror ;  but,  unfor- 
tunately, in  the  blow  they  have  dealt  at  the  ligature  which  perplexed 
them,  they  have  severed  a  portion  of  the  temple  itself.  They  have 
not  only  contravened  all  the  known  definitions  and  adjudications 
with  respect  to  the  nature  of  corporations,  but  they  have  repudiated 
the  doctrines  of  the  civilians  as  to  what  is  imported  by  the  term 
subject  or  citizen,  and  repealed,  at  the  same  time,  that  restriction  in 
tiie  constitutiQn  which  limited  the  jurisdiction  of  the  courts  of  the 
United  States  to  controversies  between  '^  citizens  of  different  States." 
They  have  asserted  that  ^<  a  corporation  created  by,  and  transact* 
ing  business  in  a  State,  is  to  be  deemed  an  inhabitant  of 
the  State,  capable  of  being  treated  *  as  a  citizen,  for  all  the  [  *101  ] 
purposes  of  suing  and  being  sued,  and  that  an  averment  of 
the  facts  of  its  creation,  and  the  place  of  transacting  its  businesS|  is 
sufficient  to  give  the  circuit  courts  jurisdiction." 

The  first  thing  which  strikes  attention,  in  the  position  thus  affirmedi 
is  the  want  of  precision  and  perspicuity  in  its  terms.  The  court  af- 
firm that  a  corporation  created  by,  and  transacting  business  within  a 
State,  is  to  be  deemed  an  inhabitant  of  that  State.  But  the  article 
of  the  constitution  does  not  make  inhabitancy  a  requisite  of  the  con- 
dition of  suing  or  being  sued ;  that  requisite  is  citizenship.  Moreover, 
although  citizenship  implies  the  right  of  residence,  the  latter  by  no 
means  implies  citizenship.  Again,  it  is  said  that  these  corporations 
may  be  treated  as  citizens,  for  the  purpose  of  suing  or  being  sued. 
Even  if  the  distinction  here  attempted  were  comprehensible,  it  would 
be  a  sufficient  reply  to  it,  that  the  constitution  does  not  provide  that 
those  who  may  be  treated  as  citizens,  may  sue  or  be  sued,  but  that 
the  jurisdiction  shall  be  limited  to  citizens  only ;  citizens  in  right  and 
in  fact  The  distinction  attempted  seems  to  be  without  meaning,  for 
the  constitution  or  the  laws  nowhere  define  such  a  being  as  a  qtMsi 
citizen,  to  be  called  into  existence  for  particular  purposes ;  a  being 
without  any  of  the  attributes  of  citizenship,  but  the  one  for  which  ho 

VOL.  XX.  6 


62  SUPREME  OOUET  OP  THE  UNITED  STATES. 

Bundle  v,  DelAware  and  Baritan  Canal  Co.    14  H. 

may  be  temporarily  and  arbitrarily  created,  and  to  be  dismissed  from 
existence  the  moment  the  parttcolar  pnrposes  of  his  creation  shall 
have  been  answered.  In  a  political,  or  legal  sense,  none  can  be 
treated  or  dealt  with  by  the  government  as  citizens,  but  those  who 
are  citizens  in  reality.  It  would  follow,  then,  by  necessary  induction, 
from  the  argument  of  the  court,  that  as  a  corporation  must  be  treated 
as  a  citizen,  it  must  be  so  treated  to  all  intents  and  purposes,  because 
it  is  a  citizen.  Each  citizen  (if  not  under  old  governments)  certainly 
does,  under  our  system  of  polity,  possess  the  same  rights  and  facul« 
ties,  and  sustain  the  same  obligations,  political,  social,  and  moral, 
which  appertain  to  each  of  his  fellow-citizens.  As  a  citizen,  then,  of 
a  State,  or  of  the  United  States,  a  corporation  would  be  eligible  to 
the  state  or  federal  legislatures ;  and  if  created  by  either  the  state  or 
federal  governments,  might,  as  a  native-bom  citizen,  aspire  to  the  of- 
fice of  President  of  the  United  States,  or  to  the  command  of  armies, 
or  fleets,  in  which  last  example,  so  far  as  the  character  of  the  com- 
mander would  form  a  part  of  it,  we  should  have  the  poetical  romance 
of  the  spectre  ship  realized  in  our  republic.  And  should  this  incor- 
poreal and  invisible  commander  not  acquit  himself  in  color  or  in 
conduct,  we  might  see  him,  provided  his  anest  were  practicable,  sent 

to  answer  his  delinquencies  before  a  court-martial,  and  sub- 
[  •  102  ]   jected  to  the  penalties  'of  the  articles  of  war.     Sir  Edward 

Coke  has  declared,  that  a  corporation  cannot  commit  treason, 
felony,  or  other  crime ;  neither  is  it  capable  of  suffering  a  traitor's  or 
felon's  punishment ;  for  it  is  not  liable  to  corporeal  penalties,  that  it 
can  perform  no  personal  duties,  for  it  cannot  take  an  oath  for  the  due 
execution  of  an  office ;  neither  can  it  be  arrested  or  committed  to 
prison,  for  its  existence  being  ideal,  no  man  can  arrest  it ;  neither  can 
it  be  excommunicated,  for  it  has  no  soul.  But  these  doctrines  of 
Lbrd  Coke  were  founded  upon  an  apprehension  of  the  law  now 
treated  as  antiquated  and  obsolete.  I£s  lordship  did  not  anticipate 
an  improvement  by  which  a  corporatien  could  be  transformed  into  a 
citizen,  and  by  that  transformation  be  given  a  physical  existence,  and 
endowed  with  soul  and  body  too.  The  incongruities  here  attempted 
to  be  shown  as  necessarily  deducible  from  the  decisions  of  the  cases 
of  The  Bank  of  the  United  States  r.  Deveaux,  and  of  The  Cincin- 
nati and  Louisville  Railroad  Company  v,  Letson,  afford  some  illus- 
tration of  the  effects  which  must  ever  follow  a  departure  from  the 
settled  principles  of  the  law.  These  principles  are  always  traceable 
to  a  wise  and  deeply  founded  experience ;  they  are,  therefore,  ever 
consentaneous,  and  in  hcumony  with  themselves  and  with  reason; 
and  whenever  abandoned  ess  guides  to  the  judicial  course,  the  aber- 
ration must  lead  to  bewildering  uncertainly  and  confusion.     Con« 
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docted  by  these  principles,  consecrated  both  by  time  and  the  obedience 
of  sages,  I  am  brought  to  the  following  conclusions :  1.  That  by 
no  sound  or  reasonable  interpretation,  can  a  corporation — a  mere 
faculty  in  law,  be  transformed  into  a  citizen,  or  treated  as  a  citizen. 
2.  That  the  2d  section  of  the  3d  article  of  the  constitution,  invest- 
ing the  courts  of  the  United  States  with  jurisdiction  in  controversies 
between  citizens  of  different  States,  cannot  be  made  to  embrace  con« 
troversies  to  which  corporations  and  not  citizens  are  parties ;  and 
that  the*  assumption,  by  those  courts,  of  jurisdiction  in  such  cases, 
must  involve  a  palpable  infraction  of  the  article  and  section  just  re- 
ferred to.  3.  That  in  the  cause  before  us,  the  party  defendant  in  the 
ciicuit  court  having  been  a  corporation  aggregate,  created  by  the 
State  of  New  Jersey,  the  circuit  court  could  not  properly  take  cogni- 
zance thereof;  and,  therefore,  this  cause  should  be  remanded  to  the 
circuit  court,  with  directions  that  it  be  dismissed  for  the  want  of 
jurisdiction. 

UH.446;  15 H.  388;  16H.8U. 


Ik  B8  Thoicas  Kainb,  an  alleged  Fugitive  from  Great  Britain. 

14  H.  108. 

'Wliere  a  nunhal  of  the  United  States,  imder  an  order  of  a  oommissioner,  held  the  petitioner, 
lor  the  purpose  of  making  extradition  of  him  as  a  fngitiTe  ftom  justice  nnder  the  treaty 
between  the  United  States  and  Great  Britain ;  and,  upon  a  habeas  corpiUf  a  circait  court  of 
tiie  United  States  held  the  commissioner's  proceedmgs  legal ;  on  application  to  this  court, 
for  a  writ  of  habeas  corpus^  Justices  M'Lean,  Wayne,  Catron,  and  Grier  held  the  decision 
of  the  circait  court  to  be  correct.  The  chief  justice  and  Justices  Daniel  and  Nelson  held 
the  decision  to  be  erroneous.  Mr.  Justice  Curds  held  that  this  court  had  not  jurisdiction 
to  issue  a  writ  of  habeas  corpus  in  such  a  case. 

A  single  justice,  in  vacation,  cannot  lyue  a  writ  of  habeas  corpus,  and  remit  the  case  here 
for  decision. 

The  nature  of  the  case,  and  the  different  proceedings  before  the 
commissioner  and  the  circuit  court,  are  detailed  in  the  opinions  of  the 
justices. 

Busteed  and  Bradyy  for  the  petitioner. 

No  counsel  contrd. 

•  The  following  opinion  was  delivered  by  Catron,  J.,  in  [  •  107  ] 
which  Mr.  Justice  AFLean,  Mr.  Justice  Wayne,  and  Mr. 
Justice  Grier  coincided.     Mr.  Justice  Curtis  delivered  a  separate 
opinion,  and  Mr.  Chief  Justice  Taney,  Mr.  Justice  Daniel,  and  Mr. 
Justice  Nelson  dissented. 

*  Catron,  J.    The  facts  adduced  on  the  part  of  Eaine,  [  *  108  ] 
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the  applicant  for  our  interference,  show  that  a  complaint  was 
made  out  in  due  form  by  counsel^  at  the  instance  of  the  British  gov- 
ernment, through  its  agents,  to  secure  the  suirend^  of  the  fugitive ; 
and  that  Mr.  Barclay,  the  British  consul  at  New  York,  was  specially 
employee!,  by  direct  authority  of  the  British  minister,  accredited  to 
ihiB  government,  to  take  the  proper  steps,  according  to  the  10th  article 
of  the  treaty  of  1842,^  and  furthermore,  an  officer  of  the  Irish  con- 
stabulary, who  was  able  to  identify  Eaine,  had  been  sent  to  Mr. 
Barclay,  with  letters  from  the  British  home  department,  to 'assist  in 
the  prosecution. 

In  pursuance  of  this  authority,  Mr.  Barclay  made  the  necessary 
affidavit,  and  caused  Eaine  to  be  arrested  and -brought  before  Joseph 
Bridgham,  Esquire,  a  commissioner  appointed  by  the  circuit  court  of 
the  United  States,  for  the  southern  district  of  New  York,  who  reports 
the  principal  facts  presented  to  him,  as  having  occuired  in  Ireland,  as 
follows :  "  The  original  warrant  in  this  case  was  issued  by  James 
Featherstonhaugh,  Esq.,  a  justice  of  the  peace  of  the  county  of  West- 
meath,  Ireland,  in  which  county  the  alleged  crime  was  committed. 
The  warrant  was  produced  before  me,  together  with  a  copy  of  the 
information  or  affidavit  upon  which  said  warrant  was  issued,  said 
copy  being  certified  according  to  the  act  of  congress,  by  the  justice 
of  the  peace  who  issued  the  warrant,  and  attested  by  the  oath  of  the 
witness  to  be  a  true  copy.  James  Balfe,  the  witness  who  made  the 
information  or  affidavit,  states,  among  other  things,  ^  that  on  the  5th 
day  of  April,  1851,  he  was  ploughing  some  land  in  the  county  of 
Westmeath,  when  Thomas  Eaine  came  up  to  him,  armed  with  a  case 
of  pistols,  and  after  some  conversation  respecting  some  land,  of 
which  a  man  named  Stone  had  lately  been  dispossessed,  and  respect- 
ing which  the  witness  had  been  threatened,  said,  that  he  came  to 
warn  the  witness,  Balfe,  about  it,  and  asked  if  he,  witness,  had  a 
prayer  book ;  witness  said  that  he  had  not ;  Eaine  then  said  that  he 
had  one  himself,  and  threw  it  on  the  ground  before  the  witness,  who 
stooped  to  pick  it  up ;  that  while  stooping,  Eaine  fired  one  of  the 
pistols  at  him,  and  that,  on  Examining  his  person,  he  found  marks  of 
a  bullet  and  twenty-seven  shot  in  his  side,  just  under  his  left  arm ; 
that  he  then  fled,  and  that  Eaine  pursued  him  some  distance,  but 
finally  turned  back,  and  witness  saw  no  more  of  him.' 

<'  Upon  this  information,  the  said  Featherstonhaugh,  justice  of  the 
peace  for  the  county  of  Westmeath,  granted  his  warrant,  for  the  ap- 
prehension of  Thomas  Eeiine,  the  prisoner,  upon  complaint  on  oath, 
made  before  him,  that  the  prisoner  had  feloniously  and 
[  *  109  ]  maliciously  fired  a  pistol,  loaded  with  powder  and  *  lead 
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at  the  said  James  Balfe,  with  intent  to  muider  him.  This  war- 
rant, dated  April  5,  1851,  was  immediately  put  into  the  hands 
of  one  Martin  Meagher,  constable  of  Westmeath,  who  made  search 
for  the  prisoner,  and  was  unable  to  find  him,  or  to  execute  the  war- 
rant The  said  Meagher  was  produced  before  me,  as  a  witness,  and 
testified,  among  other  things,  that  he  was  acting  constable  of  the 
Irish  constabulary,  of  the  county  of  Westmeath,  in  Ireland,  and  had 
been  such  constable  for  several  years ;  that  he  knew  Thomas  Eaine, 
the  prisoner,  and  had  known  him  for  three  years  and  upwards ;  that 
he  had  received,  as  such  constable,  the  warrant  before  mentioned,  to 
execute  against  the  prisoner ;  that  it  was  the  original  warrant ;  that 
he  saw  James  Featherstonhaugh,  the  magistrate,  execute  it,  and  that 
he  knew  said  Featherstonhaugh  to  be  a  justice  of  the  peace  of  the 
count}  of  Westmeath,  in  Ireland." 

The  case  presented  to  us  shows  that  the  facts  here  stated  are  cor- 
rectly made.  Nothing  is  found  in  the  proceedings  before  us,  from 
which  it  appears  that  our  government  took  any  step  to  aid  the  Brit- 
ish authorities  in  arresting  and  committing  Kcdne.  And  the  attorney- 
general  declined  to  appear,  on  the  part  of  the  United  States  in  this 
court,  in  opposition  to  this  motion ;  nor  did  counsel  appear  on  behalf 
of  the  British  government,  the  argument  before  us  being  on  behalf  of 
the  fugitive  only. 

On  the  foregoing  state  of  facts,  the  question  arises,  whether  the 
United  States  conunissioner  had  power  and  jurisdiction  to  proceed 
without  the  previous  authority  of  his  own  government. 

Several  obscurities  in  our  extradition  treaties  with  Great  Britain 
and  France,  were  supposed  to  require  legislation,  on  the  part  of  con- 
gress, to  secure  their  due  execution,  and  accordingly  the  act  of 
August  12, 1848,^  was  passed.  By  its  provisions,  the  judges  of  the 
supreme  court,  and  those  of  the  district  courts  of  the  United  States, 
tiie  judges  of  the  several  state  courts,  and  also  commissioners  ap- 
pointed for  the  purpose  by  any  of  the  courts  of  the  United  States, 
are  severally  vested  with  power  and  jurisdiction  to  act,  on  complaint 
made  under  oath,  charging  a  person  with  having  committed  any  of 
file  crimes  enumerated  within  the  foreign  jurisdiction ;  and  to  issue 
ft  warrant  for  the  apprehension  of  the  person  charged,  so  that  he  may 
be  brought  before  such  judge  or  commissioner,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered ;  and  if  it  be 
deemed  sufficient  to  sustain  the  charge  under  the  provisions  of  the 
treaty,  then  it  is  made  the  duty  of  the  judge  or  commissioner,  to  cer- 
tify the  fact  of  sufficiency,  together  with  a  copy  of  all  the  testimony 

1 9  Stats,  at  Large,  802. 

6» 


66  SUPREME  COURT  OP  THE  UNITED  STATES. 

In  re  Kaine.    14  H. 

taken  before  him,  to  the  secretary  of  state,  so  that  a  warraat  may 
issue  by  the  executive,  on  the  requisition  of  the  foreign  gov* 
[  •110  ]  ernment,  through  its  proper  authorities,  *  for  the  surrender 
of  the  fugitives.  And  the  person  charged  shall  be  commit- 
ted to  jail,  and  there  remain  under  the  warrant  of  the  judge  or  com- 
missioner until  the  surrender  shall  be  made. 

That  an  executive  order  of  surrender  to  a  foreign  government  is 
purely  a  national  act,  is  not  open  to  controversy ;  nor  can  it  be 
doubted  that  this  executive  act  must  be  performed  through  the  secre- 
tary of  state  by  order  of  our  chief  magistrate  representing  this  nation. 
But  it  does  not  follow  that  congress  is  excluded  firom  vesting  author- 
ity in  judicial  magistrates  to  arrest  and  commit,  preparatory  to  a 
surrender. 

The  treaty  with  Great  Britain  is  equally  binding  on  us  as  the  act 
of  congress,  and  it  likewise  confers  jurisdiction  and  authority  on  the 
judges  and  magistrates  of  the  respective  governments,  to  issue  war- 
rants for  the  apprehension  of  fugitives ;  and  for  hearing  and  consider- 
ing the  evidence  produced  against  them ;  and  also  provides,  that  the 
committing  magistrate  shall  certify  as  to  the  sufficiency  of  the  evi- 
dence, to  the  executive  authority,  so  that  a  warrant  of  surrender  may 
issue.  But  we  are  here  more  particularly  considering  the  first  and 
third  sections  of  the  statute ;  they  are  merely  explanatory  of  the 
treaty,  and  altogether  consistent  with  it.  Congress  was  scrupulously 
careftil  neither  to  limit  or  extend  the  treaty  stipulations.  According 
to  the  terms  of  the  statute,  no  doubt  is  entertained  by  me,  that  the 
judicial  magistrates  of  the  United  States,  designated  by  the  act,  are 
required  to  issue  warrants,  and  cause  arrests  to  be  made,  at  the  in- 
stance of  the  foreign  government,  on  proof  of  criminality,  as  in  ordi- 
nary cases  when  crimes  are  committed  within  our  own  jurisdiction, 
and  punishable  by  the  laws  of  the  United  States. 

But  it  is  insisted  that,  as  these  acts,  in  cases  of  fugitives,  must  be 
done  in  conformity  to  a  treaty  of  one  nation  with  another,  and  as  a 
nation  can  only  act  through  the  supreme  executive  authority,  repre- 
senting the  nation,  the  judges  and  commissioners  have  no  power  to 
take  the  first  step  without  being  authorized  to  do  so  by  the  President, 
who  represents  the  nation ;  and  that  the  agents  of  the  foreign  nation 
have  no  right  to  call  on  our  judicial  officers  to  act  in  advance  of  an* 
thority  from  the  President. 

On  the  other  hand,  it  is  supposed  that  the  judicial  magistrate  pro- 
ceeds in  obedience  to  the  treaty  and  act  of  congress,  by  which  he  is 
invested  with  power  to  determine,  independent  of  the  President's 
commands,  on  the  authority  of  those  who  apply  to  prosecute  the 
fugitive;  and  that  he  must  decide  for  himself,  before  the  w^arrant 
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iBSUies,  whether  the  prosecutor  has  the  authority  of  his  na- 
tion to  demand  the  warrant,  either  from  official  *  station  or   [  *111  ] 
by  special  deputation,  in  some  satisfactory  form,  so  that 
oppression  of  the  party  accused  will  be  avoided. 

That  the  British  consul,  in  this  instance,  had  the  authority  of  his  gov* 
emment  to  demand  the  arrest  and  commitment,  cannot  be  doubted ; 
nor  that  the  British  government  was,  and  now  is,  seeking  the  surrender. 

Two  acts  of  parliament  have  been  passed  to  carry  the  treaty  of 
1842  into  effect  in  the  British  dominions ;  one  in  1843,  and  the  other 
in  1845 ;  the  authority  of  which  is  invoked  as  expressing  the  true 
construction  of  the  treaty.  They  require  one  of  the  principal  secre- 
taries of  state  in  England,  if  the  fugitive  is  found  in  England,  or  the 
chief  secretary  of  the  lord-lieutenant  of  Ireland,  if  the  fogitive  is  found 
there,  or  if  found  in  a  colony  abroad,  the  officer  administering  the 
government  of  the  colony,  to  signify  that  the  requisition  has  been 
made,  and  to  require  all  magistrates  and  officers  of  justice  within  the 
jurisdiction  where  the  requisition  is  made,  to  aid  in  apprehending 
the  person  accused,  and  committing  him  for  the  purpose  of  being 
delivered,  according  to  the  provisions  of  the  treaty. 

The  British  acts  confer  authority  to  arrest  and  commit^  on  judges 
of  courts,  and  also  on  justices  of  the  peace,  and  inferior  police  magis- 
trates. Our  act  of  congress  excluded  justices  of  the  peace  and  infe- 
rior magistrates,  and  limits  the  power  to  the  judges  of  the  United 
States  courts,  and  to  commissioners  appointed  for  the  purpose  by 
them ;  and  to  the  respective  state  judges.  And  these,  as  already  de- 
dared,  are,  in  my  opinion,  authorized  to  proceed  without  a  previous 
mandate  from  the  executive  department.  Nor  can  I  see  any  good 
reason  why  it  should  be  otherwise.  The  judicial  magistrate  is  bound 
to  decide  on  the  sufficiency  of  the  affidavits  on  which  the  warrant  of 
tfrest  is  founded,  and  compelled  to  determine  on  the  right  to  farther 
prosecute  in  evory  step  of  the  proceeding ;  and  why  he  should  not 
have  power  to  decide  on  the  prosecutor's  authority  to  institute  the 
proceeding,  it  is  difficult  to  perceive. 

The  people  of  this  country  could  hardly  be  brought  to  allow  an 
mterference  of  the  President  with  the  judges  in  any  degree.  The 
experiment  was  made  during  Mr.  Adams's  administration,  in  1799, 
and  signaUy  failed.  Jonathan  (or  Nathan)  Bobbins  had  been  arrested 
as  a  fugitive,  under  the  27th  article  of  Jay's  treaty,^  for  murder  in  the 
British  fleet  He  was  imprisoned  at  Charleston,  under  a  warrant  of 
the  district  judge  of  South  Carolina,  and  had  been  confined  six 
montl.8,  when  the  secretary  of  state  addressed  a  letter  to  the  judge, 
mentioning  that  application  had  been  made  by  the  British  minister 

^8  Stats,  at  Laige,  116. 
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to  the  President,  for  the  delivery  of  Robbins,  according  to  the  treaty. 
The  letter  said :  '^  The  President  advises  and  requests  yoa 
[  •  112  ]  to  deliver  him  up."  *  On  this  authority  the  prisoner  was 
brought  before  the  district  court  on  habeas  corpus^  and  his 
case  fairly  enough  heard,  to  all  appearance,  from  the  accounts  we 
now  have  of  it;  and  the  judge  ordered  the  surrender  in  the  following 
terms :  '^  I  do  therefore  order  and  command  the  marshal,  in  whose 
custody  the  prisoner  now  is,  to  deliver  the  body  of  said  Nathan  Rob- 
bins,  alias  Thomas  Nash,  to  the  British  consul,  or  such  person  or 
persons  as  he  shall  appoint  to  receive  him." 

The  prisoner  was  accordingly  delivered  to  a  detachment  of  federal 
troops  stationed  there,  to  aid  in  the  surrender ;  and  they  delivered 
him  to  an  officer  of  the  British  navy,  who  was  ready  to  receive  him 
on  board  of  a  vessel  of  war,  in  which  he  was  carried  away. 

That  the  judge  acted  by  order  of  the  President,  and  in  aid  of  the 
executive  department,  was  never  disputed ;  and  the  then  administra- 
tion was  defended  on  the  ground  that  the  treaty  was  a  compact  be- 
tween nations,  and  might  be  executed  by  the  President  throughout ; 
and  must  be  thus  executed  by  him,  until  congress  vested  the  courts 
or  judges  with  power  to  act  in  the  matter ;  which  had  not  been  done 
in  that  instance.    5  Pet.  Ap.  19 ;  7  Am.  Iiaw  Jour.  13. 

The  subject  was  brought  to  the  notice  of  the  house  of  representa- 
tives in  congress,  by  resolutions  impeaching  the  President's  conduct 
in  Robbins's  case,  and  where  Mr.  Marshall  (afterwards  chief  justice 
of  this  court)  made  a  speech  in  defence  of  the  President's  course, 
having  much  celebrity  then  and  since,  for  its  ability  and  astuteness. 
But  a  great  majority  of  the  people  of  this  country  were  opposed  to 
the  doctrine  that  the  President  could  arrest,  imprison,  and  surrender 
a  fugitive,  and  thereby  execute  the  treaty  himself ;  and  they  were 
still  more  opposed  to  an  assumption  that  he  could  order  the  courts 
of  justice  to  execute  his  mandate,  as  this  would  destroy  the  independ- 
ence of  the  judiciary,  in  cases  of  extradition,  and  which  example 
might  be  made  a  precedent  for  similar  invasions  in  other  cases ;  and 
from  that  day  to  this,  the  judicial  power  has  acted  in  cases  of  extra- 
dition, and  all  others,  independent  of  executive  control. 

That  the  eventful  history  of  Robbins's  case  had  a  controlling  influ- 
ence on  our  distinguished  negotiator,  when  the  treaty  of  1842  was 
made,  and  especially  on  congress,  when  it  passed  the  act  of  1848, 
is,  as  I  suppose,  £ree  from  doubt  The  assumption  of  power  to  arrest, 
imprison,  and  extrude,  on  executive  warrants,  and  the  employment 
of  a  judicial  magistrate  to  act  in  obedience  to  the  President's  com- 
mands, where  no  independence  existed,  or  could  exist,  had  most 
materially  aided  to  overthrow  the  administration  of  a  distinguished 
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revolutionary  patriot,  *  whose  honesty  of  purpose  no  fair-  [  *113  ] 
minded  man  at  this  day  doubts.  Public  opinion  had 
settled  down  to  a  firm  resolve,  long  before  the  treaty  of  1842  was 
made,  that  so  dangerous  an  engine  of  oppression  as  secret  pro* 
ceedings  before  the  executive,  and  the  issuing  of  secret  warrants  of 
arrest  founded  on  them,  and  long  imprisonments  inflicted  under  such 
warrants,  and  then,  an  extradition  without  an  unbiased  hearing  be* 
fore  an  independent  judiciary,  were  highly  dangerous  to  liberty,  and 
ought  never  to  be  allowed  in  this  country.  Congress  obviously  pro- 
ceeded on  this  public  opinion  when  the  act  of  1848  was  passed,  and, 
therefore,  referred  foreign  powers  to  the  judiciary  when  seeking  to 
obtain  the  warrant,  and  secure  the  commitment  of  the  fugitive ;  and 
which  judicial  proceeding  was  intended  to  be  independent  of  execu* 
tive  control,  and  in  advance  of  executive  action  on  the  case.  And 
such  has  been  the  construction,  and  consequent  practice,  under  the 
act  of  congress  and  treaty  by  our  executive  department,  as  we  are 
informed  on  application  to  that  department  What  aid  the  execu* 
tive  will  afford  to  a  foreign  government  through  its  prosecuting  attor* 
neys,  in  cases  arising  under  treaties,  rests  with  itself  and  not  with  us, 
as  it  acts  altogether  independent  of  the  judiciary. 

In  my  judgment,  the  law  is  as  it  should  be.  The  treaty  of  1842 
settled  the  dividing  line  of  jurisdiction  between  the  United  States  and 
the  British  possessions  in  America,  from  the  Atlantic  Ocean  to  the 
Rocky  Mountains.  On  either  side  of  the  Une,  in  great  part,  there  is 
an  extensive  population ;  escapes  of  criminals  firom  the  jurisdiction 
where  the  crime  was  committed,  to  the  other,  must  often  occur ;  and 
if  criminals  are  taken  at  all,  they  must  be  arrested  in  hot  pursuit, 
when  fleeing  firom  justice.  To  do  so,  a  magistrate  must  be  at  hand 
to  issue  the  warrant,  cause  the  arrest,  and  adjudge  the  criminality. 
If  congress  had  declared  that  the  President  should  fiirst  be  applied  to 
through  the  British  minister,  and  then  issue  his  mandate  to  the  judges 
to  proceed  in  each  case,  the  treaty  would  become  nugatory  in  most 
instances;  and  in  the  entire  range  of  country  west  of  the  Rocky 
Mountains,  and  for  more  than  five  hundred  miles  on  this  side  of  it, 
throughout  the  great  western  plains,  no  arrests  could  be  made,  nor 
would  they  be  attempted. 

What  Great  Britain  has  done  by  its  legislation,  cannot  control  our 
decision ;  we  must  abide  by  our  own  laws.  If  theirs  are  inconvenient, 
or  supposed  to  violate  the  spirit  of  the  treaty,  it  is  the  duty  of  our 
government  to  complain,  and  ask  that  they  be  reformed* 

There  is  another  striking  consideration  that  must  have  had  weight 
with  our  government,  when  the  act  of  1848  was  passed.  Judges 
and  state  magistrates  arrest  and  commit  our  own  citizens,  with- 
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[  •  114  ]  out  *  exception,  in  all  instances,  and  for  every  grade  of 
crime  and  offence  against  our  state  and  federal  laws ;  they 
determine  on  the  rights  of  the  prosecutor  to  commence  the  proceed- 
ing ;  on  the  sufficiency  of  the  affidavit  on  which  the  warrant  of  arrest 
is  founded ;  on  the  evidence  of  criminality  after  the  arrest  is  made ; 
and  imprison  or  take  bail  preparatory  to  a  trial  in  court.  Of  this 
there  is  no  complaint,  nor  any  supposed  danger  of  oppression,  as  the 
writ  of  habeas  corpus  promptly  corrects  all  irregularities.  Why,  then, 
should  a  foreign  criminal  be  more  tenderly  dealt  by  ?  He,  too,  has 
every  benefit  of  the  writ  of  habeas  corpus;  and  furthermore  can  only 
be  arrested  by  the  authority  of  his  own  government ;  whereas,  our 
citizens  can  be  arrested  at  the  instance  of  any  person  making  the 
proper  affidavit  that  the  crime  had  been  committed  within  our  juris* 
diction. 

This  country  is  open  to  all  men  who  wish  to  come  to  it  No  ques- 
tion, or  demand  of  a  passport,  meets  them  at  the  border.  He  who 
flees  from  crimes  committed  in  other  countries,  like  all  others,  is  ad- 
mitted; nor  can  the  common  thief  be  reclaimed  by  any  foreign  power. 
To  this  effect  we  have  no  treaty.  But  it  is  certainly  due  to  our  own 
citizens  that  they  should  be  protected  against  murderers,  and  those 
who  attempt  to  murder ;  and  against  pirates,  house-burners,  robbers, 
and  forgers.  That  these  should  be  extruded,  on  the  demands  of  a 
foreign  government  where  the  crime  was  committed,  and  there  pun- 
ished, is  due  to  humanity.  Such  wicked  and  dangerous  men  ought 
not  to  remain  here.  The  c€tse  before  us  furnishes  a  striking  instance 
of  our  dangerous  condition  in  this  respect  The  prisoner  successfully 
resisted  and  evaded  execution  of  process  on  him  by  the  civil  authority 
in  England,  to  which  he  fled  firom  Ireland,  for  nearly  a  year,  and  in 
various  instances,  as  the  official  returns  on  the  original  warrant  show. 
And  when  the  circuit  court  heard  his  case,  the  judge  teUs  us  that  it 
was  to  be  deplored  that,  during  the  argument,  the  manifestations  by 
the  crowd  thronging  the  court,  to  resist  the  detention  of  the  prisoner, 
should  be  such  that  the  marshal  reported  to  the  court  he  could  not 
venture  to  remove  him  from  the  prison,  in  obedience  to  the  writ, 
without  an  armed  force ;  and  therefore  his  case  was  heard,  firom  ne- 
cessity, in  the  prisoner's  absence,  for  fear  "  that  he  would  be  rescued 
from  the  custody  of  the  law  by  a  mob." 

It  also  appears,  that  when  the  warrant  of  the  secretary  of  state  was 
delivered  to  the  British  consul  and  agent,  he  had  to  delay,  and  could 
not  ship  the  prisoner,  <<  on  account  of  the  expressed  beHef  of  the  mar- 
shal, of  the  necessity  of  an  armed,  or  powerful  police  force,  to  coun- 
teract the  outward  excitement  and  threats  of  rescue." 

This  case  is  embarrassed  with  some  other  considerations.     It  is 
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*  urged  that  the  commissioner  who  committed  Kane  had  [  *  115  ] 
no  power,  because  he  had  not  been  specially  appointed  for 
that  purpose.  The  circuit  court  held,  that  the  order  of  appointment 
covered  the  case  of  fugitives.  That  the  order  conferred  on  this  special 
magistrate  authority  to  commit  in  all  other  criminal  cases,  to  the  full 
extent  that  the  United  States  judges  have  authority,  is  admitted ;  and 
that  he  was  a  magistrate  of  the  United  States  government,  within  the 
direct  term  of  the  treaty,  cannot  be  denied,  as  I  think.  If  there  was 
a  doubt,  however,  as  to  the  meaning  of  the  order  of  appointment,  it 
was  quite  easy  to  remedy  the  defect  in  several  ways.  The  order 
might  have  been  amended,  and  a  new  commitment  made,  as  one  of 
the  clerks  of  the  federal  court  at  New  York  was  acting  as  commis- 
sioner ;  or  either  of  the  judges  might  have  committed  the  defendant 
in  the  exercise  of  the  original  jurisdiction.  But  the  circuit  court  has 
construed  its  own  order,  nor  will  I  interfere  with  that  construction. 

It  is  proper,  however,  to  say,  that  commissioners,  acting  under  or> 
ders  of  appointment,  couched  in  general  terms,  as  this  is,  in  its  con- 
cluding pajrt,  have  executed  the  act  of  1848,  without  any  one  suppos* 
ing  they  wanted  power,  until  now;  nor  has  any  special  appointment 
been  made,  to  the  mere  end  of  executing  the  act,  by  any  court  of  the 
United  States,  so  far  as  I  know.  I  feel  quite  safe  in  saying,  that  it 
has  not  been  done  in  any  judicial  circuit  in  the  United  States. 

The  proof  that  Eaine  shot  BaUe,  with  an  intent  to  commit  murder, 
is  conclusive,  beyond  controversy,  if  competent ;  and  the  only  ques- 
tion that  can  arise  on  the  merit,  is,  wheth»  the  copy  of  Balfe's  depo- 
sition, received  by  Commissioner  Bridgham,  was  admissible. 

It  is  objected,  ^that  there  was  no  evidence  what  the  authority 
of  the  foreign  magistrate  was ;  whether  to  issue  warrants,  or  to  take 
cognizance  of  offences,  and  of  what  grade  of  offences." 

The  commissioner  held,  that  it  was  not  necessary  to  produce  the 
commission  under  which  the  Irish  magistrate  held  office,  and  acted, 
nor  to  prove  its  contents,  proof  that  he  publicly  discharged  the  duties 
heing primd  facie  evidence  of  his  official  character;  the  presumption 
being,  that  if  a  man  regularly  acts  in  a  public  office,  he  has  been  right- 
fully appointed.  Meagher  proves  that  the  Irish  magistrate  thus  acted, 
and  his  proof  is  fortified  by  the  original  warrant  produced  by  him.  It 
is  official  and  authentic  on  its  face. 

There  was  sufficient  evidence,  in  my  opinion,  before  the  commis- 
sioner, to  establish  the  official  character  of  the  magistrate  before  whom 
Balfe's  deposition  was  taken ;  and  that  the  copy  proved  to 
be  a  true  copy,  by  Meagher,  was  properly  received,  *  under  [  *  116  J 
the  2d  section  of  the  act  of  1848.     It  requires,  that  copies 
tball  be  certified  under  the  band  of  the  person  issuing  the  warranti 
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and  proved  to  be  trae  copies,  by  the  oath  of  the  party  prodadng  them. 
And  I  think  it  is  doubtful  whether  congress  did  not  mean  to  say,  that 
the  official  character  of  the  magistrate  should  be  primd  facie  estab- 
lished by  the  deposition  and  certificate,  without  farther  proof  of  his 
authoriiy. 

After  Eaine  had  been  committed  by  the  commissioner,  the  circuit 
court  was  applied  to,  by  petition,  for  writs  of  hcAeas  corpus  and  cer* 
tiorariy  to  bring  up  the  prisoner  and  proceedings  before  that  court 
The  writs  were  issued,  and  a  very  thorough  examination  had  of  the  law 
and  the  facts.  The  court  decided  that  the  commitment  was,  in  all 
respects  legal  and  proper,  concurred  with  the  commissioner's  decision^ 
and  ordered  the  prisoner  to  be  remanded  to  the  custody  of  the  mar- 
shal, under  the  commitment  of  the  commissioner. 

The  opinion  and  judgment  of  the  district  judge,  who  presided,  are 
before  us,  and  form  part  of  the  proceedings  presented  here ;  and  it  is 
due  to  that  able  jurist  to  say,  that  he  brought  to  the  consideration  of 
the  case  a  degree  of  patience,  learning,  and  capacity  rarely  met  with, 
and  which  no  other  judge  can  disregard  without  incurring  the  risk  of 
error. 

After  this  careful  consideration  of  the  case,  in  open  court,  the  cir- 
cuit  judge  granted  a  second  writ  of  habeas  corpus^  and  thereby  stayed 
the  warrant  for  Kaine's  extradition,  awarded  by  the  secretary  of  state, 
and  which  had  been  delivered  to  the  British  authorities ;  and  the 
matter  was  again  brought  before  that  judge,  at  chambers,  but  not 
deeming  it  proper  to  act,  he  adjourned  the  proceeding,  as  presented 
to  him,  into  this  court;  and  of  the  case  thus  presented,  we  are  called 
on  to  take  jurisdiction.  Cognizance  could  only  be  taken  of  the  mat* 
ter,  on  the  assumption  that  original  jurisdiction  existed  in  the  circuit 
judge  to  act,  but  on  which  he  did  not  act ;  and  the  case  comes  here 
as  one  of  original  jurisdiction,  which  we  are  called  on  to  exercise ; 
and  as  the  constitution  declares  that  this  court  shall  only  have  appel- 
late powers,  in  cases  like  this,  it  follows  that  the  transfer  made  by  the 
circuit  judge  is  of  no  validity,  and  must  be  rejected.  Foreseeing  that 
we  might  thus  hold,  the  counsel  for  the  prisoner,  Eaine,  also  moved 
this  court,  on  petition,  with  the  papers  and  proceedings  presented  to 
the  circuit  judge  annexed  thereto,  for  writs  of  habeas  corpus  and  cer^ 
tiorariy  to  bring  up  the  defendant,  and  the  record  firom  the  circuit 
court,  to  the  end  of  having  the  decision  of  that  court  examined  here. 

The  case  has  been  carefully  and  ably  argued  before  us,  on  behalf 

of  the  prisoner;   and  anxiously  considered  by  this  court, 

[  *117  ]  *on  every  ground  presented,  and  especially  on  its  merits; 

and  I  am  authorized  to  say,  that  Judges  AT  Lean,  Wayne, 

and  Grier,  agree  with  the  views  above  given,  and  that  we  refuse  the 
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motion  for  the  -writ,  on  the  merits.     We  are  not  disposed,  under  the 
circumstances,  to  exercise  the  jurisdiction  of  this  court  in  the  case. 

Curtis,  J.  To  state  intelligibly  the  grounds  on  which  I  rest  my 
judgment  in  this  case,  it  is  necessary  to  advert  to  the  proceedings  by 
means  of  which  it  comes  before  us. 

On  the  14th  day  of  June,  1852,  a  complaint,  on  oath,  was  pre- 
sented to  Joseph  Bridgham,  Esq.,  one  of  the  commissioners  to  take 
affidavits,  &C.,  appointed  by  the  circuit  court  of  the  United  States,  in 
the  southern  district  of  New  York,  charging,  that  Thomas  Kaine,  in 
that  part  of  the  dominions  of  her  Britannic  majesty,  called  Ireland, 
had  feloniously  assaulted  one  John  Balfe,  and  inflicted  upon  him  a 
wound  with  a  pistol,  with  intent  to  murder  him ;  that  a  warrant  to 
arrest  Kaine,  for  this  felony,  was  issued  by  a  justice  of  the  peace, 
duly  authorized  for  this  purpose,  but  Kaine  having  fled  from  justice, 
took  refuge  in  the  United  States,  and  was  then  in  the  southern  dis- 
trict of  New  York ;  and  the  complainant,  who  describes  himself  as 
the  consul  of  her  Britannic  majesty  in  New  York,  prays  that  a  war- 
rant may  be  issued  to  apprehend  Kaine,  to  the  end  that  such  pro- 
ceedings may  take  place  for  his  surrender  to  the  authorities  of  Great 
Britain,  as  are  required  by  the  treaty  between  the  United  States  and 
Great  Britain,  and  the  act  of  congress,  passed  to  carry  that  ixeaty  into 
effect. 

A  warrant  did  issue,  Kaine  was  arrested,  and  a  hearing  took  place, 
the  result  of  which  was,  that  the  commissioner  ordered  Kaine  to  be 
committed,  pursuant  to  the  treaty,  to  abide  the  order  of  the  President 
of  the  United  States,  in  the  premises. 

In  thb  stage  of  the  proceedings,  a  writ  of  habeas  corpus  was  issued 
by  the  circuit  court  of  the  United  States,  for  the  southern  district  of 
New'  York.  Kaine  was  brought  before  that  court,  in  which  the  dis- 
trict judge  then  presided,  and  after  a  hearing,  upon  all  the  objections 
raised  by  the  prisoner,  the  writ  of  habeas  corpus  was  dismissed,  and 
Kaine  was  remanded  and  continued  in  the  custody  of  the  marshal, 
under  his  arrest  and  commitment  by  the  process  of  the  commissioner. 
On  the  22d  day  of  July,  1852,  Kaine  presented  to  Mr.  Justice  Nelson, 
at  chambers,  a  petition  addressed  to  the  justices  of  the  supreme  court 
of  the  United  States,  in  which  he  sets  forth,  that  he  is  detained  in 
custody  by  an  order  made  by  Judge  Betts,  on  the  9th  day 
of  July,  1852,  that  his  detention  is  illegal,  and  praying  *for  [  *  118  ] 
a  writ  of  habeas  corpus  to  inquire  into  the  causf )  of  his  com- 
mitment 

Upon  this  petition,  Mr.  Justice  Nelson  made  an  order,  under  which 
a  writ  issued,  which  is  as  follows :  «— 
YOL.  xz.  7 


74  SUPREME  COURT  OF  THE  UNITED  STATES, 

In~n  Kaine.    14  H. 

The  President  of  the  United  States  of  America,  to  the  United 
/  Seal  of  the  circuit  court  j  States  marshal  for  the  southern  district  of  the 
J  of  the  southern  district  i  State  of  New  York,  or  to  any  other  person,  or 
(    of  New  York.  )   persons,  having  the  custody  of  Thomas  Kaine, 

greeting: — • 

We  command  you,  that  you  have  the  body  of  Thomas  Kaine,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with  the  cause 
of  such  imprisonment  and  detention,  by  whatsoever  name  the  said 
Kaine  may  be  called  or  charged,  before  our  justices  of  our  supreme 
court  of  the  United  States,  at  his  chambers,  in  Cooperstown,  New 
York,  on  the  11th  day  of  August,  instant,  to  do  and  receive  what 
shaU  then  and  there  be  considered,  concerning  the  said  Thomas  Kaine, 

Witness,  Samuel  Nelson,  Esq.,  one  of  our  justices  of  our  said 
court,  this  third  day  of  July,  1852. 

Richard  Busteed,  Attorney  far  petitioner. 

Upon  the  return  of  the  marshal  to  this  writ,  a  hearing  was  had, 
which  resulted  in  the  following  order,  made  by  Mr.  Justice  Nelson: — 

Cooperstown,  August  11, 1852.     At  Chambers. 

The  marshal  having  made  the  within  return,  ordered,  that  in  con- 
sequence of  the  difficult  and  important  questions  involved  in  the 
case,  it  be  heard  before  all  the  justices  of  the  supreme  court,  in  bank, 
at  the  commencement  of  the  next  term  thereof;  and  that,  in  the 
mean  time,  the  prisoner  remain  in  the  custody  of  the  said  marshaL 

S.  Nelson. 

These  are  the  proceedings  which  have  brought  this  case  here,  and 
the  first  question  which  arises  is,  whether,  under  these  proceedings,^ 
we  have  any  power  to  act  ? 

In  my  opinion,  we  have  not  Passing  over  the  question,  whether 
the  court  itself  could  rightfully  issue  a  writ  of  habeas  corpus  upon  the 
case  made  before  Mr.  Justice  Nelson,  which  I  shall  consider  hereafter, 
I  think  a  judge  of  the  court  in  vacation,  at  his  chambers,  has  no 
power  to  grant  a  writ  of  habeas  corpus  out  of  this  court,  or  to  make 
such  a  writ  returnable  before  himself,  and  then  adjourn  it  into  term ; 
and,  that  if  he  had  such  power,  it  has  not  been  exerted  in  this  case,  the 
writ  actually  issued  not  being  a  writ  out  of  this  court,  or  upon  which 
as  process,  this  court  cail  take  any  action. 

It  is  not  to  be  doubted,  that  whatever  jurisdiction  belongs  to  the 
supreme  court,  under  any  writ  of  habeas  corpus  ad  subjici' 
[  *  119  ]  endutn^  *is  appellate*  It  is  equally  clear  that  no  part  of  the 
appellate  jurisdiction  of  this  court  can  be  exercised  by  a 
single  judge,  at  his  chambers.  It  is  also  well  settled,  that  the  ques- 
tion, whether  such  a  writ  of  haoeas  corpus  shall  issue  from  this  courti 
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is  one  npon  which  the  court  ought  to  pass,  before  the  writ  issues ; 
the  allowance  of  the  writ  being  an  exercise  of  its  limited  appellate 
jurisdiction,  which  only  the  court  itself  has  the  power  to  exeri  £^ 
parte  Milburn,  9  Pet  704. 

From  these  premises  it  also  follows,  that  if  such  a  writ  be  issued 
from  this  court,  it  cannot  be  made  returnable  before  a  judge,  at 
chambers,  for  the  reason  that  he  cannot  there  exercise  any  appellate 
power  under  it.  And,  finally,  this  writ  does  not  bear  the  seal  of  the 
supreme  court,  is  not  tested  by  the  chief  justice,  or  signed  by  the 
derk,  as  is  required  by  the  act  of  congress,  1  Stats,  at  Large,  93, 
but  bears  the  seal  of  the  circuit  court  of  the  southern  district  of  New 
York,  is  tested  by  Mr.  Justice  Nelson,  is  not  signed  by  any  derk,  and 
therefore  cannot  be  considered  process  issuing  out  of  this  court,  or 
upon  which  we  can  take  jurisdiction. 

I  concur  with  my  brethren  in  the  opinion,  that  under  this  writ  the 
court  can  pass  no  order  whatever. 

It  remains  to  consider  the  application  made  by^  the  counsel  of 
Kaine,  to  have  another  writ  of  hahecLS  corpus  allowed  by  this  court 

The  first  question  is,  whether  we  have  jurisdiction  to  act  under  the 
writ,  if  allowed  in  the  case  shown  by  the  petitioner.  There  are  some 
principles,  bearing  on  this  question,  which  are  settled.  That  this 
court  has  no  original  jurisdiction  to  issue  a  writ  of  habeas  corpus  ad 
subjiciendumj  and  can  grant  such  a  writ  only  in  the  exercise  of  its 
appellate  jurisdiction,  and  consequently,  by  means  of  it,  can  revise 
only  the  proceedings  of  those  tribunals  over  which,  and  in  respect  to 
which,  it  has  an  appellate  control,  have  been  so  repeatedly  and 
«  aniformly  decided  here,  that  they  must  be  considered  as  finally 
settied.  Marbury  v.  Madison,  1  Cr.  175 ;  Ex  parte  BoUman,  4  Cr. 
100, 101;  Ex  parte  Kearney,  7  Wheat  38;  Ex  parte  Watkins,  3  Pet 
193,  S.  C.  7  Pet  568 ;  Cohens  v.  State  of  Virginia,  6  Wheat  264 ; 
Osbom  V.  Bank  of  the  United  States,  9  Wheat  738 ;  Ex  parte  Ma- 
drazzo,  7  Pet  627 ;  Ex  parte  Barry,  2  How.  65.  That  no  such  con- 
tiol,  by  means  of  am  appeal,  v^it  of  error,  or  other  proceeding,  can  be 
exercised  by  this  court  over  a  commissioner,  acting  under  the  author* 
ity  of  an  act  of  congress,  or  under  color  of  such  an  authority,  and 
that  this  court  has  no  power  in  any  way  to  revise  his  proceedings,  I 
consider  equally  dear.  In  Ex  parte  Metzger,  5  How.  176,  it  was 
determined  that  a  writ  of  habeas  corpus  could  not  be 
allowed,  to  examine  a  commitment  *  by  a  district  judge,  at  [  *  120  ] 
chambers,  under  the  treaty  between  the  United  S^tes  and 
France,  for  the  reason  that  the  judge,  in  ordering  the  commitment^ 
exercised  a  special  authority,  and  the  law  had  made  no  provision  for 
the  revision  of  his  judgment    The  same  reason  applies  to  the  action 
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of  this  commissioner.  Not  only  has  the  law  made  no  provision  for 
the  revision  of  his  acts  by  this  court,  bnt,  strictly  speaking,  he  does 
not  exercise  any  part  of  the  judicial  power  of  the  United  States. 
That  power  can  be  exerted  only  by  judges,  appointed  by  the  Presi- 
dent, with  the  consent  of  the  senate,  holding  their  offices  during  good 
behavior,  and  receiving  fixed  salaries.  Constitution,  art.  3,  §  1.  The 
language  of  Mr.  Chief  Justice  Taney,  in  United  States  v.  Ferreira,  13 
How.  48,  in  speaking  of  the  powers  exercised  by  a  district  judge,  and 
the  secretary  of  the  treasury,  under  the  treaty  with  Spain,  of  1819,' 
describes  correctly,  the  nature  of  the  authority  of  such  a  commissioner 
as  acted  in  the  case  before  us.  "  The  powers  conferred  by  congress 
upon  the  judge,  as  well  as  the  secretary,  are,  it  is  true,  judicial  in 
their  nature.  For  judgment  and  discretion  must  be  exercised  by  both 
of  fchem.  But  it  is  not  judicial,  in  either  case,  in  the  sense  in  which 
judicial  power  is  granted  by  the  constitution  to  the  courts  of  the 
United  States." 

Since,  then,  the  commissioner  did  not,  in  this  case,  exercise  any 
part  of  the  judicial  power  of  the  United  States,  and  no  mode  has 
been  provided  by  law  to  transfer  the  case  on  which  he  acted  into  any 
court  of  the  United  States,  and  thus  bring  that  case  under  the  judi- 
cial power,  this  court  can  have  no  appellate  control  over  it;  because 
its  appellate  power  cannot  extend  beyond  the  action  of  the  inferior 
courts,  established  by  congress  to  take  original  jurisdiction  under  the 
constitution,  and  which  exercise  judicial  power  therein  conferred.  As 
it  is  plain,  then,  that  to  revise  the  proceedings  of  the  commissioner 
by  a  writ  of  habeas  corpus^  would  be  an  exercise  of  original,  and  not 
of  appellate  jurisdiction,  the  inquiry  recurs  whether  we  can  grant  the  * 
writ  for  the  purpose  of  revising  the  decision  of  the  circuit  court,  made 
upon  the  writ  of  habeas  corpus  issued  by  that  court 

This  court  has  appellate  power  only  in  the  cases  provided  for  by 
congress.  United  States  v,  Moore,  3  Cr.  169 ;  Durousseau  v.  United 
States,  6  Cr.  307. 

We  must  therefore  find,  in  some  act  of  congress,  power  to  review 
the  decision  of  a  circuit  court  simply  remanding  a  prisoner  on  a  writ 
of  habeas  corptis  ;  otherwise  this  writ  cannot  be  allowed.  The  only 
grant  of  power,  supposed  to  be  applicable  to  such  a  case,  is  contained 
in  the  14th  section  of  the  judiciary  act,  1  Stats,  at  Large, 
[  *  121  ]  81,  which  authorizes  this  *court  to  issue  writs  of  habeas 
corpus ;  and  the  question  is,  whether  a  grant  of  power  to 
issue  a  writ  of  habeas  corpus  ^  to  examine  into  the  caa<«e  of  commit- 
ment," is  a  grant  of  power  to  review  this  particular  decision  of  the 
circuit  court 


I  8  Stats,  at  Large,  262. 


DECEMBER  TERM,  1852.  T7 

In  re  Kaine.    14  H. 

As  the  only  jurisdiction  conferred  arises  firom  the  authority  to  issue 
the  writ,  and  the  consequent  authority  to  proceed  under  it,  the  exi- 
gency of  the  writ  must  necessarily  limit  the  jurisdiction.  So  far  sis 
the  subject-matter  involved  in  this  writ  extends,  the  jurisdiction  exists, 
and  no  further. 

That  subject-matter  is  <<  the  cause  of  the  commitment."  So  that 
we  must  ascertfidn  whether  the  decision  of  the  circuit  court  is  the 
cause  of  the  commitment.  If  it  is,  we  have  jurisdiction  to  inquire 
into  it ;  if  it  is  not,  then  that  decision  is  not  within  the  exigency  of 
this  writ,  forms  no  part  of  its  subject-matter,  and  is  not  within  our 
appellate  control. 

To  determine  whether  the  decision  of  the  circuit  court  is  the  cause 
of  the  commitment  in  this  case,  it  is  necessary  to  have  distinctly 
before  us  the  precise  acts  which  have  been  done,  and  then  to  consider 
their  legal  effect. 

On  the  29th  day  of  June,  1852,  the  commissioner,  after  the  previous 
proceedings  which  have  been  mentioned,  made  the  following  warrant 
to  the  marshal  of  the  southern  district  of  New  York :  — 

United  States  of  America, 

Southern  District  of  New  York,  ss. 

In  the  Matter  of  Thomas  Elaine. 

This  cas^  having  been  heard  before  me,  on  requisition,  through 
Anthony  Barclay,  Esquire,  Her  Britannic  Majesty's  Consul  at  the 
port  of  New  York,  that  the  said  Kaine  be  committed  for  the  purpose 
of  being  delivered  up  as  a  fugitive  from  justice,  pursuant  to  the  pro- 
visions of  the  treaty  made  between  the  United  States  and  Great 
Britain,  August  9, 1842,  I  find  and  adjudge  that  the  evidence  pro- 
duced  against  the  said  Kaine  is  sufficient  in  law  to  justify  his  com- 
mitment on  the  charge  of  assault  with  intent  to  commit  murder,  had 
the  crime  been  committed  within  the  United  States.  Wherefore,  I 
order  that  the  said  Thomas  Kaine  be  committed,  pursuant  to  the 
provisions  of  the  said  treaty,  to  abide  the  order  of  the  President  of 
the  United  States  in  the  premises. 

Given  under  my  hand  and  seal,  at  the  city  of  New  York,  this  29th 
day  of  June,  1852. 

(Signed,)  Joseph  Bridoham,     [l.  s.] 

United  States  Commissioner  for  the  Southern  District  of  New  York. 

Directed  to  the  marshal  of  the  southern  district  of  New 
York. 

*  Under  this  warrant,  Kaine  was  held  by  the  marshal  at  [  *  122  ] 
the  time  the  writ  of  habeas  corpus  was  issued  by  the  circuit 
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court ;  and  upon  the  return  of  that  writ,  several  questions  of  law 
were  raised  and  argued,  touching  the  jurisdiction  of  the  commissionery 
and  the  regularity  and  validity  of  his  proceedings ;  and  on  the  9th 
day  of  July,  1852,  the  circuit  court  gave  its  decision,  to  the  effect  that 
the  commissioner  had  jurisdiction,  and  had  proceeded  regularly,  and 
concluded  by  passing  the  following  order :  — 

^  The  court  accordingly  adjudges  that  the  commitment  and  im- 
prisonment of  the  prisoner  for  the  causes  in  the  return  to  the  habeas 
corpus  in  the  case  set  forth,  are  sufficient  cause  and  warrant  in  law 
for  his  detention  by  the  marshal. 

<<  Therefore,  it  is  ordered  by  the  court,  that  the  writ  of  habeas  corpus 
allowed  in  this  case  be  dismissed,  and  that  the  prisoner  be  remanded 
and  continued  in  the  custody  of  the  marshal,  under  such  his  arrest 
and  commitment  by  the  aforesaid  process." 

Is  this  order  ^'  the  cause  of  the  commitment "  of  Kaine  within  the 
meaning  of  a  writ  of  habeas  corpus  ?  With  the  utmost  respect  for 
the  opinions  of  those  of  my  brethren  who  have  so  considered  it,  I 
cannot  come  to  that  conclusion.  It  seems  to  me  that  it  is  not  the 
cause  of  the  commitment,  either  in  substance  or  in  form. 

In  substance,  it  is  merely  a  refusal  to  discharge  the  prisoner  from 
an  existing  commitment,  because  the  cause  of  that  existing  commit- 
ment is  found  sufficient  in  law.  It  creates  no  new  cause ;  it  simply 
declares  the  existing  cause  to  be  sufficient.  It  makes  no  new  com- 
mitment, and  issues  no  new  process  as  an  instrument  for  it,  but  only 
pronounces  the  old  process  valid,  and  consequently  the  continuance 
of  the  commitment  under  it  legal.  The  custody  was  at  no  time 
changed.  Certainly,  when  a  prisoner  is  brought  into  court  upon  the 
return  of  a  habeas  corpus  ad  subjiciendum^  he  is  then  in  the  power  and 
under  the  control  of  the  court ;  but  until  the  court  makes  some  order, 
changing  the  custody,  it  remains.  The  court  may,  in  some  casesi 
admit  to  bail,  emd  may  also  take  order  for  the  future  production  of 
the  prisoner,  without  bail ;  but  in  all  cases,  until  the  court  makes 
some  order  changing  the  custody,  either  for  the  care  or  security  of  the 
prisoner,  or  founded  on  the  illegality  of  his  commitment,  the  original 
custody  continues.     In  this  case,  no  such  order  was  made. 

If,  then,  this  order  of  the  circuit  court  created  no  new  cause  of 

commitment,  made  no  new  commitment,  and  only  pro- 

[  *  123  ]  *  nounced  the  existing  cause  sufficient,  and  the  existing 

custody  lawful,  I  cannot  perceive  how  that  order  can,  in 

substance,  be  treated  as  the  cause  of  the  commitment  of  Kaine. 

Nor,  in  my  apprehension,  is  it  so,  even  in  form.  In  form,  the  court 
first  adjudges  that  the  causes  set  forth  in  the  return  are  sufficient,  and, 
^  therefore,  it  is  ordered  by  the  court  that  the  writ  of  habeas  corpuM 
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allowed  in  this  case  be  dismissed,  and  that  the  prisoner  be  remanded, 
and  continued  in  the  cnstody  of  the  marshal,  under  such  his  arrest 
and  commitment  by  the  aforesaid  process." 

This  clearly  expresses,  in  words,  predsely  what  would  be  the  legal 
effect  of  dismissing  the  writ  of  habeas  corpus^  without  those  words. 
And  I  do  not  perceive  howit  can  be  more  plainly  expressed  than  by 
the  language  of  this  order,  that  the  process  of  the  commissioner  being 
found  sufficient,  the  commitment  by  that  process  is  not  interfered 
with. 

It  is  true,  the  order  contained  the  word  remanded,  but  in  the  con* 
text,  where  it  stands,  it  means  only  that  the  command  of  the  writ  is 
no  longer  operative,  and  that  the  court  would  exercise  no  further  con- 
trol over  the  body  of  the  prisoner,  and  not  that,  being  out  of  the  cus* 
tody  of  the  marshal,  he  is  recommitted  to  him  anew,  for  the  words 
are,  ^  remanded  and  continued  in  the  custody  of  the  marshal,  under 
such  his  arrest  and  commitment  by  the  aforesaid  process." 

In  point  of  form,  the  same  order  would  have  been  passed  if  it  had 
been  found  by  the  circuit  court,  on  the  return  of  the  writ,  that  the 
prisoner  was  not  held  under,  or  by  color  of  the  authority  of  the  United 
States,  and,  therefore,  that,  under  the  judiciary  act,  the  court  had  no 
power  to  relieve  him  by  habeas  corpus.  It  could  not  be  contended 
that,  after  such  an  order,  the  prisoner  was  confined  by  order  of  the 
circuit  court,  and  that  its  order  was  the  cause  of  hb  commitment,  yet 
m  such  a  case,  the  writ  must  have  been  dismissed,  and  the  prisoner 
remanded. 

But  whatever  literal  interpretation  might  be  put  upon  the  precise 
words  employed  in  the  order,  I  should  be  unable  to  find  ^  the  cause 
of  the  commitment "  in  an  act  of  the  court  dismissing  a  writ  of  habeas 
carjmSj  because  the  cause  of  the  commitment  shown  by  the  return  is 
found  sufficient.  The  cause  of  the  conmiitment  is  to  be  looked  for 
in  the  warrant  under  which  it  began,  and  has  been  continued,  and 
not  in  the  decision  of  a  court  pronouncing  that  warrant  valid. 

I  have  thus  £Btr  considered  IMs  question  of  jurisdiction  upon  those 
principles  which  seem  to  me  applicable  to  it.  It  remains  to  examine 
the  former  decisions  of  this  court,  to  ascertain  whether  the  question 
is  determined  by  authority. 

*  There  are  two  cases  which  have  been  chiefly  relied  on  [  *  124  ] 
at  the  bar.  The  first  is  Ex  parte  Burford,  3  Cr.  448.  As 
this  case  has  many  facts  in  common  with  the  case  at  bar,  it  is  neces- 
sary carefully  to  examine  it.  Without  detailing  the  preliminary  pro- 
ceedings, it  will  be  sufficient  to  say  that  Burford  was  committed  to 
the  jail  of  the  county  of  Washington,  in  the  District  of  Columbia, 
by  a  warrant  of  certain  justices  of  the  peace,  which  was  defectivci 
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because  it  did  not  state  ^  some  good  cause  certain,  supported  by 
oath."  That  he  was  brought  before  the  circuit  court  for  the  District 
of  Columbia,  upon  a  writ  of  habeas  corpus^  and,  after  a  hearing,  that 
court  passed  the  following  order,  which,  as  it  is  not  given  in  the 
report  of  the  case  by  Judge  Cranch,  and  as  its  terms  seem  to  me  to 
be  important,  I  have  procured  from  the  original  record  in  this  court 

''  January  8, 1806.  John  A.  Burford  was  brought  into  court  by  the 
marshal  of  the  District  of  Columbia,  agreeably  to  the  habeas  corpus 
issued  by  this  court  on  the  4th  instant,  with  the  cause  of  his  commit- 
ment annexed  thereto,  which  habeas  corpus  and  cause  of  commitment 
are  hereunto  annexed,  whereupon,  all  and  singular,  the  premises 
being  heard,  and  by  the  court  have  been  fully  understood,  the  court 
order,  that  the  said  John  A.  Burford  enter  into  a  recognizance,  him- 
self in  $1,000,  and  one  or  more  sureties  in  the  like  sum,  for  his  good 
^havior  for  one  year  from  this  day,  and  that  he  be  remanded  to  jail, 
there  to  remain  until  such  recognizance  be  entered  into." 

This  case  is  relied  upon  as  a  decision  to  show,  that  although  this 
eourt  cannot,  as  was  held  in  Metzger's  case,  5  How.  176,  issue  a  writ 
of  habeas  corpus  to  examine  the  validity  of  the  warrant  of  the  com- 
missioner, yet,  if  the  circuit  court  has,  by  such  a  writ,  examined  its 
validity,  pronounced  it  valid,  and  therefore  dismissed  the  writ,  and 
ordered  the  prisoner  to  be  continued  in  the  custody  of  the  marshal, 
this  court  may,  upon  a  vmt  of  habeas  corpus^  examine  that  decision, 
and  reverse  it,  if  found  erroneous. 

Before  considering  whether  the  decision  in  Burford's  case  goes  this 
length,  I  think  it  consistent  with  the  profoundest  respect  for  the  very 
eminent  judges  who  sat  in  that  case,  to  say,  that  it  does  not  appear 
that  the  question  now  made  was  by  them  examined  and  considered, 
or  that  they  themselves  would  have  deemed  it  foreclosed  by  that  de- 
cision. Indeed,  that  they  would  not  have  so  considered,  seems  to  me 
from  the  fact  that,  at  the  term  of  the  court  following  this  decisioui 
when  a  writ  of  habeas  corpus  was  moved  for,  to  bring  up  the  body 
of  James  Alexander,  Marshall,  C.  J.,  said :  "  The  whole  subject  will 
be  taken  up  de  novo^  without  reference  to  precedents.  It  is  the  wish 
of  this  court  to  have  the  motion  made  in  a  more  solemn  manner 
to-morrow,  when  you  may  come  prepared  to  take  up  the 
[  •  125  ]  •  whole  ground."  4  Cranch,  75,  note.  Further  proceedings 
upon  this  motion  became  unnecessary,  in  consequence  of 
the  discharge  of  the  prisoner  by  another  tribunal ;  but  a  few  days 
after,  upon  motions  in  behalf  of  BoUman  and  Swartwout,  4  Cranch, 
75,  committed  by  the  circuit  court  under  a  charge  of  treason,  the 
court  proceeded  to  hear  arguments  upon  its  jurisdiction  to  issue  the 
writs,  and  in  an  elaborate  judgment  affirmed  the  jurisdiction  to  ex* 
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amine  a  cause  of  commitmeDt  by  the  circuit  court,  I  cannot  doubt| 
therefore,  that  if  at  that  time  the  farther  question  had  arisen,  whether 
the  court  had  also  jurisdiction  to  examine  a  cause  of  commitment  by 
a  commissioner,  after  the  circuit  court  had  reviewed  that  cause,  and 
(Honounced  it  sufficient,  the  court  would  have  thought  it  necessary 
to  consider  that  question  also  de  novo^  upon  aU  its  grounds,  and  would 
not  have  treated  Burford's  case  as  a  sufficient  basis  on  which  to  rest 
their  decision.  But,  as  I  understand  Burford's  case,  it  is  clearly  dis- 
tingubhable  from  the  case  at  bar.  The  drcuit  court,  in  that  case, 
did  not  dismiss  the  writ  of  habeas  corpus  ;  they  made  an  order  under 
it  to  imprison  Burford.  That  order  was,  that  he  be  remanded  to  jail, 
there  to  remain  until  he  should  enter  into  a  recognizance,  with  surety, 
in  the  sum  of  $1,000,  for  his  good  behavior  for  one  year.  This  order 
was  the  cause  of  commitment,  and  under  this  order  he  was  held  when 
the  writ  of  habeas  corpus  issued  from  this  court  It  necessarily  super* 
seded  the  order  made  by  the  justices  of  the  peace,  which  was,  that 
Burford  should  be  imprisoned  untU  he  should  recognize  in  the  sum 
of  $4,000,  with  surety,  to  be  of  good  behavior  indefinitely. 

It  is  true  the  circuit  court  did  not  proceed  de  novoy  and  that  for  this 
reason  their  order  was  held  invalid.  But  the  question  of  jurisdiction 
did  not  depend  upon  the  validity  of  the  order,  or  the  causes  of  its 
invalidity,  but  simply  upon  the  fact  that  the  circuit  court  caused  the 
commitment ;  and  when  it  issued  an  order,  complete  in  itself,  thai 
Burford  should  be  imprisoned,  and  by  that  order  superseded  the  for- 
mer order  of  the  justices,  the  circuit  court  did  an  act  which  caused 
his  commitment,  and  this  court  might  inquire,  by  a  writ  of  habeas 
sorpus^  into  its  validity.  The  distinction  between  such  a  case,  and 
one  where  the  circuit  court  merely  dismissed  the  writ  of  habeas  cor* 
pus^  is  to  my  mind  clear. . 

And  it  must  be  observed  that  the  question  now  is,  not  whether  this 
court  Izeated  the  act  of  the  circuit  court  as  the  cause  of  commitment. 
I  have  no  doubt  they  did  so  treat  it,  and  it  seems  to  have  been  so 
considered  in  subsequent  cases.  In  Ex  parte  Watkins,  7  Pet.  573, 
Mr.  Justice  Story,  in  reviewing  the  cases  on  the  subject  of  habeas 
corpus,  says :  "Jn  Ex  parte  Burford,  the  prisoner  was  in 
custody  under  a  commitment  by  the  ^circuit  court,  for  want  [  *  126  ] 
of  giving  a  recognizance  for  his  good  behavior,  as  awarded 
by  the  court"  So  in  Metzger's  case,  5  How.  189,  Mr.  Justice  M'Lean 
says :  ^  Ex  parte  Burford  was  ^ihabeas  corpus^  on  which  the  prisoner, 
who  had  been  committed  by  the  circuit  conrt  in  this  District,  was  dis- 
charged,  there  being  no  sufficient  cause  for  the  commitment." 

It  is  undoubtedly  true,  that  the  imprisonment  of  Burford  wgis  con- 
eidered  to  be  under  a  commitment  by  the  circuit  court,  and  the  case 
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is  an  authority  to  prove  that  when  a  writ  of  habeas  corpus  is  returned 
in  the  circuit  court,  and  that  court  makes  an  order  imprisoning  the 
party,  this  court  may  review  that  order.  But  it  is  not,  in  my  judg- 
ment, an  authority  to  show  that  the  circuit  court  of  the  southern 
district  of  New  York  did  meJce  an  order  imprisoning  Kaine.  In  Bur- 
ford's  case,  the  court  did  not  dismiss  the  writ,  nor  refuse  to  discharge 
the  prisoner  from  the  commitment  by  the  justices,  but  made  an  order 
which  constituted  a  new  cause  of  commitment,  and  superseded  the 
existing  cause.  In  Kaine's  case,  the  circuit  court  held  the  existing 
cause  to  be  sufficient,  and  refused  to  interfere  with  it.  In  my  judg- 
ment, these  cases  are  not  parallel. 

Nor  do  I  consider  the  case  Ex  parte  Watkins,  7  Pet  572,  to  be  an 
authority  that  jurisdiction  exists  in  this  case.  It  is  only  necessary  to 
quote  a  single  passage,  from  the  opinion  of  the  court,  to  show  that  it 
cannot  aid  in  solving  the  question  which  I  am  now  considering.  ^<  The 
award  of  the  capias  ad  scUisfadendumj  must  be  considered  as  the  act  of 
the  circuit  court,  it  being  judicial  process  issuing  under  the  authority 
of  the  court  The  party  is  in  custody  under  that  process.  He  is  then 
in  custody  in  contemplation  of  law,  under  the  award  of  process  by 
the  court" 

It  is  upon  this  ground  the  decision  is  rested,  and  I  can  find  nothing 
in  it  tending  to  show  that  in  the  case  at  bar  the  act  of  the  circuit 
court  is  the  cause  of  commitment 

I  shall  not  particularly  examine  the  other  decisions  of  this  court, 
which  are  still  more  remote  from  the  case  at  bar. 

My  opinion  is,  that  the  cause  of  commitment  of  Kaine  is  not  the 
act  of  the  circuit  court,  but  of  the  commissioner,  and  for  this  reason 
the  writ  must  be  refused* 

But  there  is  another  ground,  on  which  this  refusal  may  be  rested. 
The  decision  of  the  circuit  court  was  made  on  the  9th  day  of  July. 
On  the  17th  day  of  July,  a  warrant  was  issued  from  the  department 
of  state,  which  was  in  the  following  words :  — 

Dbpartmbkt  of  Statb,  Washington,  Jnl)r  17,  ISSS. 

2b  aU  whom  these  Presents  shall  come^  greeting" :  — 

[  •  137  ]  Whereas,  John  P.  Crampton,  envoy  extraordinary  and  •min- 
ister' plenipotentiary  to  her  majesty  the  queen  of  Oreat 
Britain  and  Ireland,  hath  made  requisition,  in  conformity  with  the 
10th  article  of  the  treaty  between  the  United  States  and  Ghreat  Brit- 
ain, for  the  mutual  surrender  of  fugitive  criminals,  concluded  at  Wash- 
ington, the  9th  day  of  August,  1842,  for  the  delivery  up  to  justice  of 
Thomas  Kaine,  charged  with  the  crime  of  assault  with  an  intent  tA 
commit  murder,  in  the  county  6f  Westmeath,  Ireland. 
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And  whereas,  the  said  Thomas  Kaine  hath  been  found  in  the  State 
of  New  York,  within  the  jurisdiction  of  the  United  States,  and  has, 
by  proper  affidavit,  and  in  due  form,  been  brought  before  Joseph  Bridg- 
ham,  a  commissioner  duly  appointed  by  the  United  States  circuit 
court  for  the  southern  district  of  New  York,  in  the  second  circuit,  for 
examination  of  said  charge  of  assault  with  intent  to  commit  murder. 
And  whereas,  the  said  commissioner  bath  deemed  the  evidence  suffi- 
cient to  authorize  the  commitment  of  said  Thomas  Kaine,  and  has, 
accordingly,  committed  him.  All  of  which  appears  by  a  copy  of  the 
proceedings  transmitted  to  this  department. 

Now,  these  presents  are  to  require  of  the  United  States  marshal  for 
the  southern  district  of  New  York,  or  of  any  other  public  officer  or 
person  having  charge  or  custody  of  said  Thomas  Kaine,  to  surrender 
and  deliver  him  up  to  Anthony  Barclay,  her  Britannic  majesty's  con- 
sul at  the  port  of  New  York,  or  to  any  other  person  or  persons  duly 
authorized  to  receive  said  fugitive,  and  conduct  him  to  Ghreat  Britain 
for  triaL 

In  testimony  whereof,  I  have  hereunto  signed  my  name,  and 
caused  the  seal  of  this  department  to  be  affixed,  at  Washington,  this 
17th  day  of  July,  a.  d.  1852,  and  of  the  independence  of  the  United 
States  the  seventy-seventh. 

[SeaL]  Signed,  W.  Hunteb, 

AcHng  Secretarff  of  State. 

Upon  its  face,  this  warrant  is  perfectly  regular.  Its  recitals  set 
forth  every  feust  necessary  to  warrant  the  act  of  extradition,  according 
to  the  tr^ty  and  the  act  of  congress.  It  appears,  by  the  return  of 
the  marshal  upon  the  writ  issued  by  Mr.  Justice  Nelson,  that  before 
he  received  that  writ,  this  warrant  had  come  to  his  hands,  and  he  had, 
in  obedience  to  it,  tendered  Kaine  to  Anthony  Barclay,  who  expressed 
his  readiness  to  receive  him ;  and  while  arrangements  were  about  to 
be  made  to  put  Kaine  on  shipboard,  the  writ  of  habeas  corpus j  issued 
by  Mb  Justice  Nelson,  suspended  the  further  execution  of  the  warrant 
of  extradition. 

This  warrant  of  extradition  is  the  final  process  under  the  treaty 
and  act  of  congress.    When  it  comes  to  the  hands  of 
*the  marshal,  he  holds  the  prisoner  for  the  purpose  of  ex-  [  *  128  ] 
ecuting  it     Upon  this  process,  therefore,   Kaine  is  now 
held. 

The  act  of  congress  requires  the  judge,  or  commissioner,  to  certify 
to  the  secretary  of  state  his  finding,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  that  a  warrant  may  issue  upon  the  requi- 
sition of  the  proper  authorities  of  the  foreign  government  for  the  sur^ 
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render  of  the  fugitive,  according  to  the  stipulations  of  the  treaty. 
Sach  a  warrant  having  issued,  and  its  validity  not  having  been  con- 
sidered by  any  court  of  original  jurisdiction,  in  my  judgment  it  is  not 
the  exercise  of  an  appellate  power  to  examine  its  validity  4>y  a  writ 
of  habeas  corpus.  It  may  be  true  that,  if  the  proceedings  before  the 
commissioner  were  to  be  held  void,  this  warrant  must  also  be  invalid. 
But  the  question  is  not,  whether  this  warrant  is  valid,  but  whether  we 
have  jurisdiction  to  examine  its  validity.  It  may  also  be  true  that, 
if  this  warrant  were  final  process,  issued  by  the  circuit  court,  and  we 
had  power  to  examine  the  legcdity  of  a  judgment  or  order  of  that 
court,  pursuant  to  which  it  issued,  we  should  also  have  jurisdiction 
upon  a  habeas  corpus^  to  examine  the  validity  of  such  a  wanrant,  and 
of  the  proceedings, of  executive  officers  under  it.  But  this  warrant 
did  not  emanate  from  the  circuit  court,  not  does  it  depend,  in  any 
way,  upon  its  authority,  nor  is  it  a  legal  consequence  of  the  action 
of  the  circuit  court  on  the  writ  of  habeas  corpus^  or  in  any  other  pro* 
ceeding.  It  emanates  from  a  department  of  the  executive,  which 
rests  its  action  upon  the  proceedings  of  the  commissioner,  and  over 
neither  can  this  court  have,  under  the  constitution,  nor  has  it  under 
the  laws,  any  appellate  jurisdiction  or  control.  Marbury  v.  MadisoUi 
1  Cr.  137. 

For  the  reason,  then,  that  if  a  writ  of  habeas  corpus  were  allowed 
in  this  case,  the  validity  of  the  warrant  of  extradition  could  not  be 
examined  here,  I  think  the  writ  should  be  refused. 

In  considering  the  question,  whether  the  supreme  court  of  the  Uni- 
ted States  has  jurisdiction,  under  the  constitution  and  laws  of  the 
United  States,  to  entertain  this  application,  I  have  not  felt  at  liberty 
to  allow  my  judgment  to  be  pressed  upon  by  the  great  value  of  the 
particular  writ  applied  for,  or  the  propriety  and  expediency  of  a  power 
in  this  court  to  review  the  judgments  of  the  circuit  courts,  in  cases 
affecting  the  liberty  of  the  citizen.  To  all  that  has  been  said  con« 
cerning  the  preeminent  utility  of  the  writ  of  habeas  corpus^  I  readily 
assent.  But  it  must  be  remembered,  that  the  real  question  here  is 
not  whether  this  great  writ  shall  be  freely  and  efficientiy  used,  but 
whether  our  appellate  power  is  large  enough  to  extend  to  this  case* 
The  circuit  court  has  power,  upon  its  own  views  of  the  law,  to  in- 
flict, not  only  imprisonment,  but  even  the  punishment 
[  *  129  ]  *  of  death,  without  appellate  control  by  this  court.  Even 
when  it  is  alleged  that  the  proceedings  of  a  circuit  court, 
by  which  a  citizen  is  imprisoned,  are  coram  nan  judice  and  void,  its 
judgment  is  final,  and  no  relief  can  be  had  here,  by  writ  of  error  or 
appeal,  or  by  habeas  corpus.  Ex  parte  Watkins,  3  Pet  193;  Ex  parte 
Kearney,  7  Wheat  38. 
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TJndoobtedlyy  it  would  be  competent  for  congreBS  to  do,  in  cases 
this,  what  it  has  done  in  a  class  of  cases  somewhat  analogous* 
By  the  act  of  August  29, 1842,  5  Stats,  at  Large,  539,  when  the  sulv 
jeet  of  a  foreigp  goyemment  is  imprisoned  for  an  act  done  under  the 
authority  of  that  government,  and  a  writ  of  habeas  corpus  is  issued 
by  a  judge  of  this  court,  or  by  a  district  judge,  an  appeal  to  the 
circuit  court,  and  from  its  order  to  this  court,  is  expressly  given. 

It  is  for  congress  to  determine  whether  this  class  of  cases  requires 
the  same  privileges.  Until  it  so  determines,  I  must  give  my  decii^ 
ion  upon  our  jurisdiction,  as,  according  to  my  judgment,  it  exists^ 
unafibcted  by  the  consideration,  that  it  might  be  expedient  to  enlarge 
it  My  opinion  is  that,  if  the  writ  prayed  for  were  issued,  we  should 
not  have  jurisdiction  to  inquire  into  the  cause  of  commitment  shown 
by  the  petition,  and  consequently  the  writ  should  be  refused.  I  give 
no  opinion  upon  the  sufficiency  of  the  cause  of  the  commitment,  not 
deeming  it  to  be' judicially  before  us. 

Nelson,  J.  The  application  for  the  arrest  and  delivery  of  Thomas 
Kaine  was  originally  made  on  the  requisition  of  the  British  consul, 
resident  at  the  port  of  New  York,  before  Joseph  Bridgham,  Esq.,  a 
United  States  commissioner  for  the  southern  district  of  New  York. 
A  warrant  was  issued  and  the  arrest  made,  and,  on  the  return  before 
this  officer,  an  examination  took  place  upon  a  charge  that  the  fugitive 
had  committed  an  assault,  with  intent  to  murder,  upon  one  James 
Balfe,  in  Ireland,  on  the  5th  April,  1851.  The  commissioner,  upon 
hearing  the  allegation  and  proofs,  adjudged  the  prisoner  guilty,  and 
ordered  that  he  be  committed,  in  pursuance  of  the  treaty,  to  abide 
the  order  of  the  President  of  the  United  States.  A  petition  was 
then  presented  to  the  circuit  court  for  the  southern  district  of  New 
York,  holden  by  the  district  judge,  for  a  writ  of  habeas  corpus^ 
directed  to  the  marshal,  to  bring  up  the  body  of  the  prisoner ;  and 
also  a  certiorari  to  the  commissioner,  to  bring  up  the  proceedings 
that  had  taken  place  before  him ;  and  upon  a  fall  review  of  all  these 
proceedings,  on  the  9th  July,  1852,  adjudged  that  the  commitment 
and  detention  were  for  sufficient  cause,  and  ordered  that 
the  writ  of  habeas  corpus  be  dismissed,  and  the  prisoner  *be  [  *  130  ] 
remanded,  and  continued  in  the  custody  of  the  marshal 
under  said  commitment.  On  the  17th  July,  copies  of  these  proceed- 
ings having  been  forwarded  to  the  department  of  state,  at  Washing- 
ton, the  acting  secretary  issued  his  warrant  to  the  marshal  having 
the  custody  of  the  prisoner,  directing  that  he  be  surrendered  to  Mr. 
Barclay,  the  British  consul,  or  to  any  other  person  or  persons  duly 
authorized  to  receive  the  fugitive  and  transport  Lim  to  Great  Britain 
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for  trial  On  the  22d  July,  a  petition  was  presented  to  me,  at  my 
chambers  in  Cooperstown,  on  behalf  of  the  prisoner,  for  a  writ  of 
habeas  corpuSj  which  I  declined  allowing  until  the  whole  of  the  pro- 
ceedings that  had  already  taken  place  in  the  matter  were  laid  before 
me.  Copies  of  them  were  subsequently  furnished,  and,  upon  an 
examination,  being  satisfied  that  the  commissioner  had  no  jurisdic- 
tion over  the  case,  I  allowed  the  writ,  on  the  3d  of  August,  return- 
able before  me,  at  my  chambers,  on  the  11th  of  the  same  month,  and 
which  return  was  made  accordingly.  As  the  case  was  one  in  which 
I  entertained  a  different  opinion  from  that  of  the  tribunals  before 
whom  the  proceedings  had  taken  place,  not  only  as  to  the  jurisdiction 
of  the  commissioner,  but  also  in  respect  to  their  interpretation  of 
the  treaty,  and  act  of  congress  passed  to  carry  it  into  effect ;  and,  as 
the  questions  involved  were  of  considerable  interest  of  themselves, 
and  concerned  deeply  the  two  nations  who  were  parties  to  the  treaty, 
on  tlie  return  to  the  writ,  I  entered  an  order  directing  that  the  case  be 
heard  before  all  the  judges,  at  the  commencement  of  the  next  term 
of  this  court  The  case  has  now  been  heard  in  full  bench,  and  I  am 
inclined  to  concur  with  my  brethren,  that  we  cannot  entertain  juris- 
diction of  it  upon  my  allowance  of  the  writ  and  adjournment  of  the 
proceedings  to  be  heard  in  this  court  The  practice  is  a  familiar  one, 
in  the  proceedings  under  this  writ,  before  the  king's  bench,  in  Eng- 
land. 1  Burr.  460,  542,  606 ;  Comyn's  Digest,  Habeas  Chrpus,  3d 
ed. ;  BL  Comm.  131 ;  9  Ad.  &  EIL  731,  Leonard  Watson's  case,  and 
which  furnished  the  precedent  for  that  adopted  by  me  in  this  case. 
That,  however,  is  an  original  proceeding ;  and,  in  cases  where  the 
court  has  original  jurisdiction  to  hear  and  determine  the  matters 
upon  the  return,  and  where  the  hearing  may  be  had  either  before  one 
of  the  justices,  at  chambers,  or  in  full  bench.  But,  according  to  the 
settled  course  of  decisions  in  this  court,  we  can  only  issue  the  writ, 
and  entertain  jurisdiction  of  the  matters  set  forth  on  the  return,  in 
the  exercise  of  our  appellate  power.  United  States  v.  Hamilton, 
3  DalL  17 ;  Ex  parte  Burford,  3  Cr.  448 :  Ex  parte  Bollman  and 
Swartwout,  4  ibid.  75 ;  Ex  parte  Kearney,  7  "WTieat  38 ;  Ex  parte 
Watkins,  3  Pet  193 ;  7  ibid.  568 ;  Ex  parte  Metzger,  5  How.  189. 

And,  as  the  power  cannot  be  exercised  by  one  of  the  jus- 
[  *  131  ]  *  tices,  at  chambers,  there  may  be  ground  for  a  distinction 

between  the  proceedings,  under  the  writ,  in  this  court  and 
in  the  king's  bench.  The  issuing  of  the  writ,  and  proceedings  before 
me,  at  chambers,  under  it,  must  undoubtedly  be  regarded  as  an  orig- 
inal proceeding,  and  not  in  the  exercise  of  an  appellate  power.  K 
this  conclusion  be  a  sound  one,  the  remedy  for  the  defect  in  the  law 
must  be  sought  in  congress,  who  can  make  provision  for  the  issuing 
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of  the  writ  in  vacation  as  Well  as  in  term,  in  all  cases  where  this 
court  possesses  jurisdiction  to  entertain  proceedings  under  it.  The 
right  of  the  citizen  to  appeal  to  the  court  for  the  benefit  of  this  great 
writ,  in  case  of  Gun  illegal  restraint  of  his  liberty,  ought  not  to  be 
restricted  to  the  time  of  its  sitting;  but,  as  in  all  other  cases  where 
its  jurisdiction  may  be  exercised,  provision  should  be  made  for  insti- 
tuting the  proceeding  in  vacation.  The  prisoner  has  now  presented 
to  this  court  a  petition,  praying  for  a  writ  of  habeas  corpus  to  be  di« 
rected  to  the  marshal,  that  he  may  be  brought  up,  together  with  the 
ground  of  his  commitment ;  and,  also,  for  a  certiorari  to  the  circuit 
court  to  bring  up  the  proceedings  that  have  taken  place  in  that  court, 
which  disembanrasses  the  case  of  all  exceptions  to  the  form  of  the 
application;  and  the  return  of  the  marslml  and  the  proceedings 
before  the  circuit  court  being  now  before  us,  on  this  preliminary  mo- 
tion, by  the  agreement  of  the  counsel,  the  case  is  in  a  situation  to 
enable  us  to  express  an  opinion  upon  the  merits.  It  is  objected  that 
this  court  cannot  entertain  jurisdiction  of  the  case,  even  upon  the 
petition,  return  of  the  marshal,  and  of  the  proceedings  before  the 
circuit  court  to  the  certiorari^  for  the  reason,  it  appears,  as  supposed, 
that  the  prisoner  is  held  in  confinement  under  the  warrant  of  the 
commissioner,  and  not  under  the  decision  and  order  of  the  circuit 
court ;  that  this  court  cannot  reach  and  review  the  proceedings 
before  the  commissioner,  by  virtue  of  this  writ,  in  the  exercise  of  its 
appellate  power,  but  can  only  reach  and  review  the  proceedings  and 
order  of  the  circuit  court ;  and,  as  the  confinement  of  the  prisoner  is 
not  under  or  in  pursuance  of  the  order  of  that  court,  the  proceedings 
under  the  writ  here  would  be  a  nuUity.  The  first  case  in  which  this 
question  was  discussed  at  large  by  counsel  and  by  the  court,  was 
that  of  Ex  parte  Bollman  and  Swartwout.  They  were  in  confine- 
ment in  this  District,  under  a  warrant  from  the  circuit  court,  upon  a 
charge  of  treason  against  the  United  States.  Two  objections  were 
taken  to  the  power  of  this  court  to  issue  the  writ  to  bring  up  the 
prisoners :  1.  That  it  involved  the  exercise  of  an  original  jurisdiction, 
not  given  by  the  constitution ;  and,  2.  That  if  it  was  the  exercise  of 
an  appellate  power,  it  was  not  within  the  14th  section  of 
the  judiciary  act,  *  which  alone  conferred  the  authority  to  [  *  132  ] 
issue  this  writ.  Chief  Justice  Marshall,  who  delivered  the 
opinion  in  that  case,  admitted  the  power  could  not  be  exercised  as  a 
part  of  the  original  jurisdiction  of  the  court ;  but  held  that  it  pos- 
sessed jurisdiction,  as  an  appellate  power,  under  this  14th  section. 
After  answering  the  argument  that  the  .power  to  award  the  writ  was 
limited  by  that  section  to  causes  pending  in  this  court,  in  which  it 
was  necessary,  in  order  to  enable  it  to  make  a  final  decision  in  the 
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case^  he  observed  that  the  proviso  to  the  section  extended  to  the 
whole  of  it;  that  proviso  is  as  follows :  -^ 

That  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners 
in  jail,  unless  where  they  are  in  custody  nnder  or  foy  color  of  the 
authority  of  the  United  States,  or  are  committed  for  trial  before 
some  court  of  the  same,  or  are  necessary  to  be  brought  into  court  tc 
testify. 

And  that,  construing  the  section  with  reference  to  this  proviso,  the 
power  of  the  court  to  issue  the  writ  extended  to  all  cases  where  the 
prisoner  was  restrained  of  his  liberty,  nnder  the  authority  of  the 
federal  government.  The  same  principle  is  derived  from  that  section^ 
as  stated  by  Mr.  Justice  AFLean  in  Ex  parte  Dorr,  3  How.  103-105. 
^  The  power  given  to  the  courts,"  he  observes,  <'  in  this  section,  to 
issue  writs  of  scire  faciasy  habeas  corpusy  &c.,  as  regards  the  writ  of 
habeas  corpusy  is  restricted  by  the  proviso  to  cases  where  a  prisoner  is 
in  custody  under  or  by  color  of  the  authority  of  the  United  States,  or 
has  been  committed  for  trial  before  some  court  of  the  same,  or  is  nee* 
essary  to  be  brought  into  court  to  testify.  This  is  so  dear,"  he 
observes,  ^from  the  language  of  the  section,  that  any  illustration  of 
it  would  seem  to  be  unnecessary.  The  words  of  the  proviso  are  un- 
ambiguous. They  admit  of  but  one  construction."  If  this  construc- 
tion of  the  section  is  to  be  maintained,  (and  the  case  Ex  parte 
Bollman  and  Swartwout  was  very  fiilly  and  deliberately  considered,) 
then  it  is  manifest  the  power  to  issue  this  great  writ  for  the  security 
of  the  liberty  of  the  citizen,  is  much  broGuier  than  has  been  contended 
for  on  behalf  of  the  prisoner  in  the  case  before  us.  Hamilton's  case, 
decided  in  1795,  3  D.  17,  led  the  way  to  the  decision  in  Bollman  and 
Swartwout.  That  case  repudiates  the  idea,  that  the  power  to  issue 
the  writ  is  limited  to  instances  where  the  proceeding  is  ancillary  to 
the  determination  of  a  suit  pending.  Hamilton  was  in  jail  on  a 
warrant  issued  by  the  district  judge,  at  chambers,  upon  a  charge  of 
treason.  Chief  Justice  Marshall,  in  Ez  parte  Tobias  Watkins,  3  Pet 
208,  observes  that  in  the  case  of  Bollman  and  Swartwout,  the  habeas 
corpus  was  awarded  on  the  same  principle  on  which  it  was  awarded 
in  Hamilton's  case ;  and,  in  Ex  parte  Kearney,  Mr.  Justice  Story,  in 
stating  the  points  in  the  case,  observes,  ^  the  first  is  whether 
[  *  133  ]  or  not  *  this  court  has  authority  to  issue  a  habeas  corpus 
where  a  person  is  in  jail  under  tiie  warrant  or  order  of  any 
other  court  of  the  United  States."  And  then  says,  ^  that  it  is  un- 
necessary to  say  more  than  that  tiie  point  has  ahready  passed  in  rem 
judicatam  in  this  court.  In  the  case  of  Bollman  and  Swartwout,  it 
was  expressly  decided,  upon  full  argument,  that  this  court  possessed 
tucb  authorily,  and  the  question  has  ever  since  been  considered  at 
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fesf  In  the  case  of  Ex  parte  Wafkins,  reported  in  7  Pet  568,  there 
is  a  still  stronger  exercise  of  the  power  to  issue  this  writ.  In  that 
csase  the  prisoner  w&s  in  custody  of  the  marshal  under  three  execu- 
tions regularly  issued  out  of  the  circuit  court,  but  their  efficacy  had 
expired  by  the  neglect  of  the  marshal  to  bring  in  the  body  on  the 
return  day.  The  error  or  wrongful  detention  lay  wholly  with  the 
marshal,  and  yet  this  court  issued  the  habeas  corpus^  and  discharged 
the  prisoner.  The  case  stands  upon  the  principle  decided  in  Hamil- 
ton's case,  and  in  Bollman  and  Swartwout,  that  the  writ  may  issue 
in  all  cases  where  tiie  prisoner  is  in  custody  under  and  by  color  of 
the  authority  of  the  United  States.  In  the  case  Ex  parte  Metzger, 
the  prisoner  was  committed  to  the  custody  of  the  marshal  by  the 
district  judge,  at  his  chambers,  under  ihe  French  treaty  of  extradition. 
This  court  held  that  they  possessed  no  power  to  issue  the  writ  of 
habeas  corpusy  inasmuch  as  the  order  of  commitment  had  been  made 
at  chambers  and  not  in  court.  This  case  undoubtedly  stands  alone, 
and  has  very  much  narrowed  the  power  of  the  court  in  issuing  this 
great  writ  in  favor  of  the  liberty  of  the  citizen,  from  that  repeatedly 
asserted  in  previous  cases.  But  I  do  not  propose  to  disturb  it.  For 
the  case  before  us  is  within  the  doctrine  of  this  case,  and  of  every 
other  that  has  heretofore  been  passed  upon  by  the  court,  as  I  shall 
proceed  briefly  to  show.  The  habeas  corpus^  which  was  issued  in 
the  case  before  us,  by  the  court  below,  to  the  marshal,  brought  up 
the  body  of  the  prisoner,  and  also  the  warrant  of  commitment,  into 
that  court,  and  the  certiorari  to  the  commissioner  brought  up  the  rec- 
ord, or  tenor  of  the  record  of  the  proceedings  before  him,  upon  which 
the  warrant  had  issued.  The  whole  case,  therefore,  was  in  that  court 
And  pending  the  examination  or  hearing,  the  prisoner,  in  all  cases, 
on  the  return  of  the  writ,  is  deteuned,  not  on  the  original  warrant, 
but  under  the  authority  of  the  writ  of  habeas  corpus^  He  may  be 
bailed  on  the  return  de  die  in  dieniy  or  be  remanded  to  the  same  jail 
whence  he  came,  or  to  any  other  place  of  safe-keeping  under  the  con* 
trol  of  the  court,  or  officer  issuing  the  writ,  and  by  its  order  brought 
up  from  time  to  time,  till  the  court  or  officer  determines  whether  it  is 
proper  to  discharge  or  remand  him  absolutely.  The  king's  bench 
may,  pending  the  hearing,  remand  to  the  same  prison  or  to 
ifaehr  own,  *  the  Marshalsea.  The  efficacy  of  the  original  [  *  134  ] 
commitment  is  superseded  by  this  writ  while  the  proceed- 
ings under  it  are. pending,  and  the  safe-keeping  of  the  prisoner  is 
entirely  under  the  authority  and  direction  of  the  court  issuing  it,  or 
to  which  the  return  is  made.  Bacon,  titie  Habeas  OorpuSy  B.  12 ;  6 
Mod  22,  The  King  v.  Bethel ;  Comyn,  titie  Habeas  Corpus;  1  Vent 
330,346;  3Ea8t»156;  lB.&Cr.358;  4B.&A.295.    Holt»  Chief 
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Jxuitice,  observed,  in  The  King  v.  Bethel,  when  a  man  comes  in  by 
habeas  corpus^  by  the  power  of  the  court,  he  may  be  bailed  to  appear 
de  die  in  diemy  till  the  case  is  determined,  and  then  he  may  be  re- 
manded to  the  same  prison.  ^  By  the  petition  of  right,"  he  again 
remarks,  <'  we  are  to  bail  or  discharge  in  three  days,  but  when  we 
baa  (that  \B,dediein  diem,)  and  aiterwaids  remand  him,  it  is  no 
escape,  for  the  entry  is  ^remiUituTy  and  that  is  a  commitment 
grounded  on  the  old  one." 

The  circuit  court,  in  the  case  before  us,  alter  reviewing  the  pro- 
ceedings  on  the  return  of  the  writ,  and  also  to  the  certiorari^  arrived 
at  the  conclusion  that  they  were  regular  and  legal;  and,  to  use  its 
own  words^— 

^<  Accordingly  adjudges  that  the  commitment  and  imprisonment 
of  the  prisoner,  for  the  causes  in  the  return  to  the  habeas  corptiSy  in 
the  case  set  forth,  are  sufficient  cause  and  warrant  in  law  for  hia 
detention  by  the  marshal  Therefore,  it  is  ordered  by  the  court  that 
the  writ,  &c.,  be  dismissed,  and  that  the  prisoner  be  remanded,  and 
continued  in  the  custody  of  the  marshal,  under  such  his  arrest  and 
commitment  by  the  aforesaid  process,"  meaning  the  original  warrant 
of  the  commissioner. 

The  question  here  is,  whether,  upon  the  law  governing  the  writ  of 
habeas  corpus^  and  to  which  I  have  referred,  and  upon  this  judgment 
of  the  court,  the  prisoner  is  or  is  not  held  in  confinement  under  the 
order  of  the  circuit  court  If  he  is,  it  is  admitted  by  all  that  this 
court  has  jurisdiction  of  the  case,  and  is  bound  to  revise  that  decis- 
ion. That  court  not  only  adjudges  the  commitment  and  imprison- 
ment lawful,  but  directs  the  prisoner  to  be  remanded,  which,  says 
Holt,  Chief  Justice,  is  a  commitment  grounded  on  the  old  one ;  and, 
further,  (which  was  superfluous,)  the  order  directs  that  he  shall  be 
continued  in  the  custody  of  the  marshal,  under  the  old  commitment. 
How  it  can  be  said,  in  view  of  the  law  governing  this  writ,  and  of 
the  form  of  the  judgment  of  the  court  below,  that  the  prisoner  is  not 
in  confinement  under  that  judgment,  but  simply  under  the  process 
of  the  commissioner,  without  dependence  upon  that  judgment,  I  ad- 
mit I  am  incapable  of  comprehending.  But  if  any  further  authority 
is  wanting  upon  this  question,  I  will  refer  to  an  early  case  in  this 
court,  Ez  parte  Burford,  3  Cranch,  448.  That  was  a  com- 
[  *  135  ]  mitment  by  magistrates  in  this  district  The  *case  was 
reviewed  on  writ  of  habeas  corpus  by  the  circuit  court,  and 
the  prisoner  remanded ;  afterwards,  a  writ,  issued  firom  this  court| 
bringing  up  the  prisoner,  and  also  the  proceedings  which  were  before 
the  court  below.  This  court  discharged  the  prisoner,  saying  that  the 
warrant  of  commitment  by  the  magistrates  was  illegal,  for  not  stating 
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the  cause  of  commitment — that  the  circuit  court  had  revised  the 
proceedings  and  coirected  two  of  the  errors  of  the  magistrates  and 
left  the  rest  The  case,  in  principle,  is  not  distinguishable  from  the 
one  before  us.  Here  the  circuit  court  has  corrected  none  of  the  errors 
of  the  commissioner,  if  any,  but  confirmed  all  of  them,  and  recom- 
mitted the  prisoner  to  the  custody  of  the  marshal  It  has  been 
argued  that  great  inconvenience  would  arise,  if  the  writ  of  habeas 
corpus  could  issue  from  this  court  into  any  part  of  the  Union  to 
bring  up  a  prisoner  on  a  petition  that  he  was  illegally  restrained  of 
his  liberty  under  the  authority  of  the  United  States,  as  the  proceed- 
ing must  be  attended  with  delay  and  expense,  by  reason  of  the  great 
extent  of  our  territory.  But,  it  must  be  remembered  that,  in  the  case 
of  a  right  of  property  involved,  dependent  upon  the  laws  of  the  Union, 
and  a  decision  against  it,  the  party  against  whom  a  decision  has  been 
made  in  a  state  court,  however  small  the  amount  in  controversy,  is 
entitled  to  a  writ  of  error  to  this  court,  to  bring  up  the  case  for  re- 
view, by  the  25th  section  of  the  same  act  in  which  this  14th  section 
is  found.  And  I  am  yet  to  learn  that  the  right  of  the  liberty  of  the 
citizen  is  not  as  dear  to  him,  and  entitled  to  be  guarded  with  equal 
care  by  the  constitution  and  laws,  as  the  right  of  property,  notwith* 
standing  the  supposed  inconvenience.  Such  has  heretofore  been,  as 
we  have  seen,  the  opinion  in  this  court,  when  dealing  with  the  writ 
in  question  ;  and  I  will  simply  add,  in  the  language  of  Chief  Justice 
Denman,  in  the  case  of  the  Canadian  prisoners,  1  Per.  &  Da  v.  516 : 
^  That  it  seems  to  me  that  we  would  be  tampering  with  this  great 
remedy  of  the  subject,  the  writ  of  habeas  corpus^  if  we  did  not  say 
that  we  would  abide  by  the  practice  we  find,  and  deal  with  this  as  it 
has  been  formerly  dealt  with."  I  am  satisfied,  therefore,  that  this 
court  has  jurisdiction  to  issue  the  writ  of  habeas  corpus^  to  inquire 
into  the  legality  of  the  commitment  below ;  and,  as  the  whole  case 
18  before  us  ojk  this  motion,  by  the  stipulations  of  the  parties,  shall 
pEroceed  to  an  examination  of  the  question  raised  upon  the  merits. 

It  may,  I  think,  be  assumed,  at  this  day,  as  em  undoubted  principle 
of  this  government,  that  its  judicial  tribunals  possess  no  power  to 
arrest,  and  surrender  to  a  foreign  country,  fugitives  from  justice, 
except  as  authorized  by  treaty  stipulations,  and  acts  of  congress 
passed  in  pursuance  thereo£  Whether  congress  could  confer 
the  power  independently  of  a  *  treaty,  is  a  question  not  [  *  136  ] 
necessarily  involved  in  this  case,  and  need  not  be  examined. 
K  it  was,  as  at  present  advised,  I  am  free  to  say  that  I  have  found 
no  such  power  in  any  article  or  clause  of  the  constitution,  delegated 
to  that  body  by  the  people  of  the  States.  It  belongs  to  the  treaty* 
making  power,  and  \o  that  alone,  and  its  exercise  is  dependent  upon 
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the  executive  department,  with  the  concuirence  of  two  thirds  of  the 
senators,  and  such  I  think  has  been  the  practical  construction  given 
to  the  constitution  since  the  foundation  of  the  government.  We 
must  look,  therefore,  to  the  provisions  of  the  treaty  with  Great 
Britain,  and  the  act  of  congress  passed  in  pursuance  thereof,  for  the 
authority  to  be  exercised  by  the  judiciary  in  the  surrender  of  the 
alleged  fugitive  in  question,  and  by  these  provisions  and  act,  ascei^ 
tain  and  determine  whether  or  not  the  proceedings  in  the  tribunals 
below,  who  have  ordered  a  surrender,  are  in  conformity  with  them, 
and  warranted  by  law.  By  the  treaty,  ^  it  is  agreed,  that  the  United 
States  and  her  Britannic  majesty,  shall,  upon  mutual  requisitions 
by  them,  or  their  ministers,  officers,  or  authorities,  respectively  made, 
deliver  up  to  justice,  all  persons  who,  being  charged  with  the  crime 
of  murder,"  &c. ;  ^  and  the  respective  judges  and  other  magistrates 
of  the  two  governments  shall  have  power,  jurisdiction,  and  authority, 
upon  complaint,  made  under  oath,  to  issue  a  warrant  for  the  appre- 
hension of  the  fugitive,"  &c. 

In  the  case  before  us,  her  Britannic  majesty's  consul  at  the  port 
of  New  York  made  a  requisition  and  complaint,  before  one  of  the 
United  States  commissioners,  against  the  fugitive  in  question — upon 
which,  a  warrant  was  issued  and  the  arrest  made,  and  after  an  exami- 
nation into  the  charge,  committed,  for  the  purpose  of  being  surren- 
dered. No  demand  was  made  upon  this  government,  by  the 
government  of  Great  Britain,  claiming  the  surrender*  This  goven^ 
ment  was  passed  by,  and  the  requisition  made  by  the  consul,  directly 
upon  the  magistrate,  on  the  ground,  as  contended  for,  namely,  that 
the  consent  or  authority  of  the  executive  is  unnecessary  to  warrant 
the  institution  of  the  proceedings ;  and  in  support  of  their  propriety 
and  regularity,  the  position  is  broadly  taken,  and  without  which  the 
proceedings  cannot  be  upheld,  that,  according  to  the  true  interpreta* 
tion  of  the  lareaty,  any  officer  of  Great  Britain,  however  inferior,  prop* 
erly  represents  the  sovereign  of  that  country,  who  may  choose  to 
prosecute  the  alleged  fugitive  in  making  the  requisition,  and  is 
entitled  to  the  obedience  of  the  judicial  tribunals  for  that  purpose, 
and  if  sufficient  evidence  is  produced  before  them,  to  arrest  and 
commit,  that  a  surrender  may  be  made ;  and  that,  in  this  respect, 

such  officer  is  put  on  the  footing  of  any  of  the  prosecuting 
[  *  137  ]  officers  of  this  government,  who  are  *  autboriased  to  institute 

criminal  proceedings  for  a  violation  of  its  laws ;  that  the 
country  is  open  to  him,  throughout  the  limits  of  the  Union,  and  the 
judicial  tribunals  bound  to  obedience  on  his  requisition  and  proofs, 
to  make  the  arrest  and  commitment  This  is  the  argument  Now, 
upon  recurring  to  the  terms  of  the  treaty  it  will  be  seen,  I  think,  that 
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no  sach  stimulations  were  entered  into,  or  intended  to  be  entered  into, 
by  either  government,  or  any  authority  confeired  to  justify  such  a 
proceeding.  The  two  nations  agree,  that  upon  «  mutual  requisition 
by  them,  or  their  officers  or  autiiorities  respectively  made  "  —  that  is, 
on  a  requisition  made  by  the  one  government,  or  by  its  ministers  or 
officers  properly  authorized,  upon  the  other — the  government,  upon 
whom  the  demand  is  thus  made,  shall  deliver  up  to  justice  all  persons 
charged  with  the  crimes,  as  provided  in  the  treaty,  who  shall  have 
sought  an  asylum  within  her  territories.  In  other  words,  on  a 
demand,  made  by  the  authority  of  Great  Britain  upon  this  govern- 
ment, it  shall  ddiver  up  the  fugitive ;  and  so  in  respect  to  a  demand 
by  the  authority  of  this  government  upon  her.  This  is  the  exact 
stipulation  entered  into,  when  plainly  interpreted.  It  is  a  compact 
between  the  two  nations  in  respect  to  a  matter  of  national  concern — 
the  punishment  of  criminal  offenders  against  their  laws  —and  where 
the  guilty  party  could  be  tried  and  punished  only  within  the  juris- 
diction whose  laws  have  been  violated.  The  duty  or  obligation 
entered  into,  is  the  duty  or  obligation  of  the  respective  nations,  and 
each  is  bound  to  see  that  it  is  fulfilled,  and  each  is  responsible  to  the 
other  in  case  of  a  violation.  When  the  casiis  ftsderis  occurs,  the 
requisition  or  demand  must  be  made  by  the  one  nation  upon  the 
other.  And  upon  our  system  of  government,  a  demand  upon  the 
nation  must  be  made  upon  the  President,  who  has  charge  of  all  its 
foreign  relations,  and  with  whom  only  foreign  governments  are 
authorized,  or  even  permitted,  to  hold  any  communication  of  a 
national  concern.  He  alone  is  authorized,  by  the  constitution,  to 
negotiate  with  foreign  governments,  and  enter  into  treaty  obligations 
binding  upon  the  nation ;  and  in  respect  to  all  questions  arising  out 
of  these  obligations,  or  relating  to  our  foreign  relations,  in  which 
other  governments  are  interested,  application  must  be  made  to  him. 
A  requisition  or  demand,  therefore,  upon  tiiis  government,  must, 
under  any  treaty  stipulation,  be  made  upon  the  executive,  and  cannot 
be  made  through  any  other  department,  or  in  any  other  way.  Judge 
Marshall,  in  his  celebrated  argument  in  the  case  of  Jonathan  Bobbins, 
who  was  demanded  by  Great  Britain,  under  the  treaty  of  1795,  and 
from  which  this  part  of  the  treaty  of  1842,  was  taken  almost  verbatim^ 
speaking  of  the  requisition  in  that  case  observes :  — 

*^  That  the  case  was,  in  its  nature,  a  national  demand,  [  *  138  ] 
made  upon  the  nation.  The  peurties  were  the  two  nations. 
They  cannot  come  into  court  to  litigate  their  claims,  nor  can  a  court 
decide  on  them.  Of  consequence,  the  demand  is  not  a  case  of 
judicial  cognizance.''  He  further  observes,  that  '^  the  President  is 
the  sole  organ  of  the  nation,  in  its  external  relations,  and  its  sole 
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representative  with  foreign  nations.  Of  consequence,  the  demand  of 
a  foreign  nation  can  only  be  made  on  him."  Again,  he  says :  '<  The 
department,  which  is  intrusted  with  the  whole  foreign  intercourse  of 
the  nation,  with  the  negotiations  of  all  treaties,  with  the  power  of 
demanding  a  reciprocal  performance  of  the  article,  which  is  account- 
able to  the  nation  for  the  violation  of  its  engagements  with  foreign 
nations,  and  for  the  consequences  resulting  from  such  violation, 
seems  the  proper  department  to  be  intrusted  with  the  execution  of  a 
national  contract,  like  that  under  consideration." 

The  idea  of  a  requisition  of  a  foreign  nation  upon  the  judiciary  of 
another,  much  more  upon  the  humble  magistrate  of  another,  demand- 
ing, as  of  right,  the  fulfilment  of  treaty  obligations,  is  certainly  novel, 
and  one  that  I  would  not  willingly  attribute  to  the  distinguished  men 
who  negotiated  this  one,  nor  to  the  governments  that  ratified  it  So 
extraordinary  an  interpretation  ought  not  to  be  given  to  the  instru- 
ment, unless  upon  the  plainest  and  most  imperative  terms.  It  does 
great  injustice  to  both  nations.  The  proceedings,  consequent  upon 
it,  compromit  the  character  and  dignity  of  the  one  making  the 
demand,  and  are  disrespectful  to  the  other,  and  may  be  dangerous 
to  the  liberty  of  the  citizen.  The  record  before  us  shows,  that  a 
requisition,  with  due  solemnity,  was  made  upon  the  commissioner,  in 
this  case,  by  her  Britannic  majesty's  government,  through  her  consul, 
and  seems  to  imply,  that  the  magistrate  is  to  act  under  the  power 
and  authority  of  that  government,  rather  than  in  obedience  to  the 
laws  of  his  own ;  and  that  a  refusal  to  act  would  be  a  contempt  of 
that  authority,  and  of  the  casus  fcdderis  of  a  treaty  obligation.  If 
any  further  argument  was  wanting  for  the  interpretation  of  the 
treaty  for  which  I  am  contending,  I  might  refer  to  that  given  by  the 
authority  of  Great  Britain,  in  providing  by  act  of  parliament  for 
carrying  it  into  execution  on  her  part 

By  the  6th  and  7th  Vic.  c  76,  it  is  enacted :  ^  That,  in  case  a 
requisition  shall  at  any  time  be  made  by  the  authority  of  the  United 
States,  in  pursuance  of,  and  according  to  the  said  treaty,  for  the 
delivery  of  any  person  charged  with  the  crime  of  murder,  &c.,  it  shall 
be  lawful  for  one  of  her  majesty's  principal  secretaries  of  state,  or,  in 
Ireland,  for  the  chief  secretai^  of  the  lord-lieutenant  of 
[  *  139  ]  Ireland,  and  in  any  *of  her  majesty's  colonies  or  posses- 
sions abroad,  for  the  officer  administering  the  government 
of  any  such  colony  or  possession,  by  warrant  under  his  hand  and 
seal,  to  signify  that  such  requisition  has  been  so  made,  and  to  require 
all  justices  of  the  peace,  and  magistrates  and  officers  of  justice, 
within  the  several  jurisdictions,  to  govern  themselves  accordingly, 
&C. ;  and  thereupon  it  shall  be  lawful  for  any  justice  of  the  peace, 
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&c^  to  examine  upon  oath  any  person  or  persons,  touching  the 
charge,"  &c. 

Now,  it  will  be  seen  that,  according  to  the  interpretation  given  to 
the  treaty  by  Gfareat  Britain,  the  requisition  for  the  delivery  of  the 
fugitive  must  be  made  by  the  President  upon  that  government,  and 
its  warrant  obtained,  before  any  magistrate  within  her  dominion  is 
authorized  to  act  in  the  matter.  The  act  of  parliament  deals  with 
the  treaty  as  regulating  a  matter  of  national  concern,  and  in  respect 
to  which  both  nations  must  act  in  carrying  into  execution  its  stipula- 
tions ;  and  it  is  only  after  both  have  acted,  and  an  authority  obtained 
for  the  surrender,  that  the  power  of  the  judiciary  can  be  called  into 
requisition.  I  am  satisfied  this  is  a  sound  interpretation  of  its  pro- 
visions, and  is  one,  while  it  secures  the  punishment  of  the  ojfTender, 
guards  the  citizens  and  subjects  of  the  respective  countries  against 
any  abuse  of  the  power.  While  its  exercise  is  thus  kept  under  the 
supervision  and  control  of  the  two  governments,  there  can  be  no 
danger  of  its  being  perverted  to  the  purposes  of  private  malice  and 
revenge,  which  might  justly  be  apprehended,  if  left  to  the  unre- 
strained discretion  of  the  subordinate  officers  of  either.  The  con- 
siaraction,  against  which  I  am  contending,  would  refer  the  execution 
of  the  treaty  to  the  subordinate  and  inferior  agents  of  both  govern- 
ments, so  far  as  the  surrender  of  the  fugitive,  on  our  part,  is  concerned  j 
for,  as  I  understand  that  construction,  any  subordinate  officer  of  Great 
Britain  may  make  the  requisition  directiy  upon  the  magistrate,  for 
the  apprehension  and  committal ;  and,  upon  such  commitment  being 
communicated  to  the  government,  the  secretary  of  state  issues  his 
warrant  that  the  prisoner  be  delivered  to  the  British  authorities. 
And,  as  I  am  advised,  that  department  decided,  in  the  case  before 
us,  that  the  government  would  not  go  behind  the  decision  of  the 
commissioner,  adjudging  the  prisoner  guilty.  Thus,  the  whole  of  the 
proceeding  in  the  exercise  of  this  high  and  delicate  power,  if  the  re- 
quisition of  the  President  in  the  first  place  is  dispensed  with,  would 
pass  out  of  the  hands  and  beyond  the  control  of  the  government* 
This  seems  to  be  the  result  of  the  American  interpretation  of  the 
treaty,  sought  to  be  established.  It  has  been  argued  that,  in  Metz- 
ger's  case,  in  which  demand  was  made  by  the  French  government, 
under  the  treaty  of  November  9,  1843,^  the  executive  de- 
clined *to  act  until  an  application  had  been  made  to  the  [  *  140  ] 
judiciary,  and  that  this  construction  was  sanctioned  by  the 
covat  in  that  case.  The  treaty,  in  express  terms,  requires  the  requi- 
sition to  be  made  through  the  diplomatic  agents  of  the  respective 
governments;  but  that  the  surrender  shall  not  be  made  until  the 
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crime  is  established  according  to  the  laws  of  the  conntry  in  which 
the  fugitive  is  found.  In  that  case,  the  requisition  was  made  upon 
the  executive  by  the  diplomatic  agent  of  France,  who  was  referred  to 
the  judiciary.  The  application  to  the  judiciary,  therefore,  was  with 
the  approbation  of  this  government.  How  formal  it  was  given,  does 
not  appear  in  the  case.  The  same  practice  was  adopted  by  the  exec- 
utive, in  the  case  of  Jonathan  Bobbins.  There,  on  the  requisition 
made  by  Great  Britain  upon  the  President,  he  referred  the  case  to  a 
judge  of  the  district  court  of  the  United  States,  to  inquire  into  the 
facts,  and  determine  whether  or  not  he  was  guilty  of  the  offence 
charged  against  him.  And  it  is  upon  tlus  construction,  given  to 
the  treaty  of  1795,^  upon  which  all  our  subsequent  treaties  of  extra- 
dition seem  to  have  been  drafted.  The  power  to  surrender  is  not 
confided  exclusively  to  the  executive  under  the  treaty  in  question, 
nor  was  it  under  the  treaty  of  1795.  On  the  requisition  being 
made,  if  the  President  is  satisfied  i:q>on  the  evidence  accompanying  it 
that  a  proper  case  is  [nresented  for  an  inquiry  into  the  crime  charged, 
the  authorities,  claiming  the  fugitive,  are  referred  to  the  judiciary ; 
and  then,  it  is  the  duty  of  the  courts  or  judges  to  act  and  to  take  the 
proper  steps  for  the  arrest  and  inquiry.  The  executive  alone  possesses 
no  authority,  under  the  constitution  and  laws,  to  deliver  up  to  a 
foreign  power  any  person  found  within  the  States  of  this  Union,  with- 
out the  intervention  of  the  judiciary.  The  surrender  is  founded  upon 
an  alleged  crime,  and  the  judiciary  is  the  appropriate  tribunal  to  in- 
quire into  the  charge.  It  has  also  been  urged  that  great  inconven- 
ience may  exist  in  the  pursuit  and  apprehension  of  fugitives  upon  the 
construction  contended  for,  in  consequence  of  the  extended  firontier 
line  between  the  two  countries,  as  much  time  will  be  consumed  in 
making  the  requisition  upon  the  President  This  may  be  so ;  but  I 
cannot  agree  that  a  sound  construction  of  the  treaty,  and  one  which 
affords  nothing  more  than  a  just  protection  to  the  personal  liberty  of 
the  citizen  against  the  abuse  of  power,  shall  be  made  to  yield  to  the 
suggestions  of  convenience;  for,  although  the  prisoner  before  us  may 
be  a  foreigner,  and  even  may  be  a  fit  subject  to  be  given  up  to  the 
subordinate  and  irresponsible  agents  of  the  government  claiming 
him,  still,  it  is  not  to  be  denied  that  the  same  power,  thus  attempted 

to  be  eiercised  by  them,  in  this  instance,  is  equally  applica- 
[  *  141  ]  ble  to  any  citizen  of  *  the  country,  upon  a  like  complaint ; 

and  besides,  under  our  system  of  laws  and  principles  of 
government,  so  far  as  respects  personal  security  and  personal  free- 
dom, I  know  of  no  distinction  between  the  citizen  and  the  alien  who 
has  sought  an  asylum  under  them.     I  will  simply  add,  that,  accord 
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ing  to  the  act  of  6th  and  7th  Victoria,  ahready  referred  to,  carrpng 
into  e£fect  this  treaty,  the  indulgence  of  any  such  convenience  in  its 
execution,  is  regarded  as  too  dangerous  to  tiie  subjects  of  that  gov- 
emment  residing  within  its  dominions,  on  the  other  side  of  this  ex- 
tended boundary.  The  treaty,  after  providing  for  the  requisition  of 
the  one  government  upon  the  other,  for  the  surrender,  then  provides 
that  the  respective  judges  and  other  magistrates  of  the  two  govern- 
ments shall  have  power,  jurisdiction,  and  authority,  upon  complaint 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of  llie  fu- 
gitive. After  the  requisition  has  been  made  upon  the  President,  the 
organ  of  the  government  as  regards  our  foreign  relations,  and  his  au- 
thority obtained,  the  means  are  thub  provided  for  procuring  the  sur- 
render. An  application  is  then  made  to  the  judiciary  of  the  country, 
not  upon  the  requisition  of  the  foreign  government,  but,  as  in  all 
other  cases  upon  the  authority  of  its  own — and  the  warrant  issued 
in  pursuance  of  such  application,  runs  in  the  name  of  the  President 
of  the  United  States.  The  act  of  congress,  passed  to  carry  out  trea- 
ties of  extradition  into  effect,  and  of  course  this  one  among  others, 
takes  up  the  subject  at  this  stage  of  the  proceedings,  and  designates 
the  judicial  officers  who  are  authorized  to  act,  and  prescribes,  in  gen- 
eral terms,  the  steps  to  be  pursued  in  the  arrest,  the  examination  of  the 
criminal  charge,  and  final  commitment  for  the  surrender,  if  evidence 
of  the  criminality  is  found  sufficient.  There  is  no  necessary  discrep* 
ancy  between  the  provisions  of  this  act  and  the  treaty,  as  the  requi- 
sition of  the  one  government  upon  the  other  is  not  attempted  to  be 
regulated  or  defined,  but  is  left  as  regulated  by  the  terms  of  that  in- 
strument. The  provisions  of  the  treaty  must,  therefore,  be  resorted 
to  for  the  purpose  of  ascertaining  how  that  requisition  shall  be  made.. 
I  have  already  explained  my  interpretation  of  them,  and  need  not  re- 
peat it.  The  judicial  officers  designated  in  the  treaty,  and  upon 
whom  jurisdiction  is  conferred,  are  '<  the  respective  judges  and  other 
magistrates  of  the  two  governments."  The  act  of  congress,  in  car- 
rying out  this  provision,  designates  the  justices  of  the  supreme  court, 
the  judges  of  the  several  district  courts  of  the  United  States,  the  judges 
of  tlie  several  state  courts,  and  commissioners  specially  authorized  so 
to  do,  by  any  of  the  courts  of  the  United  States.  The  terms  '^  other 
magistrates  of  the  two  governments,"  are  quite  indefinite  and  diffi- 
cult in  their  application  by  judicial  construction.  In  an  en- 
larged sense,  *  they  might  embrace  all  the  United  States  [  *  142  ] 
commissioners  appointed  by  the  circuit  court,  who,  under 
the  act  of  congress  of  the  23d  of  August,  1842,^  are  authorized 
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to  cuTest  persons  for  crimes  againet  the  United  States,  and  im« 
prison  or  bail  the  same ;  and,  also,  all  the  justices  of  the  peace  of 
the  several  States,  upon  whom  like  power  is  conferred  by  the  33d 
section  of  the  judiciary  act  of  1789.  I  can  hardly  suppose  that  the 
distinguished  citizen  who  represented  this  government  in  the  negotia- 
tion of  the  treaty,  or  the  President,  under  whose  supervision  it  was 
entered  into,  contemplated  the  exercise  of  so  high  and  delicate  a 
power  over  the  rights  and  liberty  of  the  citizen,  by  so  numerous  a 
body  of  the  magistracy  of  the  country.  But,  be  this  as  it  may,  con- 
gress, in  providing  for  the  execution  of  the  treaty,  has  declared  who 
shall  constitute  those  ^  other  magistrates,"  before  whom  the  applica- 
tion may  be  made  for  the  anest  and  examination,  and  have  confined 
the  jurisdiction,  in  this  respect,  to  the  judges  of  the  several  state 
courts,  and  commissioners  specially  authorized  by  the  courts  of  the 
United  States,  for  the  performance  of  that  duty.  The  provision  nec- 
essarily excludes  the  great  body  of  the  state  magistrates  and  of 
United  States  commissioners,  possessing  general  power  to  arrest  and 
commit  for  offences  against  the  United  States,  and  is  in  no  respect 
in  conflict  with  any  clause  in  the  treaty,  but  in  harmony  with  it,  and 
in  furtherance  of  a  proper  and  discreet  execution  of  iia  stipulations. 
It  has  been  argued  that,  admitting  the  state  magistrates  to  possess 
no  power  under  the  act  of  congress  passed  to  cany  the  treaty  into 
effect,  yet  that  act  confers  the  power  upon  the  body  of  United  States 
commissioners,  authorized  to  arrest  and  commit  for  crimes  against 
the  United  States,  under  the  act  of  1848.  A  slight  attention  to  the 
provisions  of  the  act,  I  think,  vriU  refute  any  such  conclusion.  The 
Ist  section  confers  the  exercise  of  the  power  under  the  treaty,  upon  the 
judges  of  the  federal  courts,  and  of  the  state  courts,  and  upon 
'^commissioners  authorized  so  to  do  by  any  of  the  courts  of  the 
United  States ; "  and  the  6th  section  provides :  ^  That  it  shall  be 
lavrful  for  the  courts  of  the  United  States,  or  any  of  them,  to  author- 
ize any  person  or  persons  to  act  as  a  commissioner  or  commissioners 
under  the  provisions  of  this  act;  and  the  doings  of  such  person  ot 
persons  so  authorized,  in  pursuance  of  any  of  the  provisions  afcvesaidi 
shall  be  good  and  available  to  all  intents  and  purposes  whatever." 

Taking  these  two  provisions  together,  and  construing  them  as 
part  of  a  regulation  prescribed  by  law  for  carrying  the  treaty  into 
effect,  I  think  it  plain  that  a  commissioner,  competent  to  act  in  the 

matter,  must  be  specially  appointed  or  authorized  by  the 
[  *  143  ]  ^federal  courts  for  that  purpose.     The  first  section  confines 

tiie  exercise  of  the  power  to  commissioners  thus  specially 
authorized  to  perform  this  duty;  and  the  sixth  provides  for  the 
appointment  of  them,  and  declares  that  their  doings  in  the  premisesi 
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in  conformity  with  law,  shall  be  good  and  valid.  How  it  can  be  said 
that  the  exercise  of  a  power,  thus  guarded  and  restricted,  both  in  the 
grant  and  in  the  appointment,  is  conferred,  also,  upon  a  body  of  offi- 
cers appointed  under  a  different  act,  and  for  other  special  and  limited 
duties,  I  admit  is  beyond  my  comprehension.  But  it  is  urged  that 
if  the  act  of  congress  cannot  be  construed  as  conferring  the  power,  it 
may  be  derived  from  the  appointment  of  this  commissioner,  under  a 
rule  of  the  circuit  court  of  the  United  States,  adopted  in  January, 
1851.  That  rule  provides  that  the  derk  of  the  circuit  court  and  of 
the  district  court,  and  their  deputies,  (the  commissioner  in  question 
being  a  deputy  of  the  derk  of  the  district  court,)  shall  be  ex  officio 
commissioner  of  the  circuit  court;  and  shall  be  authorized  to  execute 
all  the  powers,  and  perform  all  the  duties  conferred  by  several  acts 
of  congress,  enumerating  them,  but  of  which  the  act  of  1848,  the  one 
in  question,  is  not  induded,  <^  or  of  any  act  of  congress  having  rela- 
tion to  such  commissioners,  and  their  duties  or  powers."  These 
officers,  thus  appointed  by  the  circuit  court,  are  authorized,  by  the 
several  acts  enumerated,  to  take  affidavits  and  bail  in  civil  cases ;  and 
to  arrest  and  commit  for  offences  against  the  United  States,  and  the 
latter  clause  of  the  rule  provides  for  the  perfcHrmance  of  any  other 
duties  that  may  be  oonfenred  upon  them  by  any  other  acts  of  congress. 
Now  it  is  apparent,  unless  it  can  be  shown  that  the  act  of  1848  con- 
fers the  power  to  act  under  the  treaty  in  the  exiradition  of  fugitives 
upon  these  officers,  thb  dause  in  the  role  has  no  application  to  the 
case ;  and  that  no  such  power  has  been  conferred  by  that  act,  if  I  am 
not  greatiy  mistaken,  has  been  abready  demonstrated.  The  rule  of 
tiie  court  adds  nothing  to  the  argument  in  fietvor  of  the  power,  as  that 
depends  upon  the  act  of  congress  which  provides  for  carrying  the 
treaty  into  effect,  and  which  confers  the  power  only  upon  commis- 
sioners, specially  appointed  by  the  federal  courts  for  this  purpose* 
The  treaty  provides  that  the  arrest  of  the  alleged  fugitive,  and  com- 
mitment for  the  purpose  of  a  surrender,  shall  be  made,  '^  upon  such 
evidence  of  criminality  as,  according  to  the  laws  of  the  place  where 
tiie  fugitive  or  person  so  charged  shall  be  found,  would  justify  hi&  ap- 
prehension and  commitment  for  trial,  if  the  crime  or  offence  had  there 
been  committed." 

The  act  of  congress  makes  no  provision  on  this  subject,  except  as 
it  respects  the  admissibility  of  a  spedes  of  evidence  which 
•will  be  noticed  hereafter.  The  laws  of  New  York,  there-  [  *  144  ] 
fore,  are  to  govern  and  regulate  the  judge  or  commissioner 
in  hearing  and  determining  the  criminality  of  the  prisoner,  as  he  was 
found  in  that  jurisdiction.  This  would  be  so  even  without  the 
specific  provision  of  the  treaty,  as  the  only  mode  of  proceeding*  in 
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Bummary  criminal  proceedings  before  the  federal  magiBtrates,  is 
according  to  the  practice  before  the  State  magistrates  in  analogous 
cases.  The  thirty-third  section  of  the  judiciary  act  of  1789|  expressly 
provides  that  summary  proceedings  against  persons  for  crimes  com* 
mitted  against  the  United  States,  shall  be  agreeably  to  the  usual 
mode  of  process  against  offenders  in  the  State  in  which  he  may  be 
found.  I  am  not  aware  of  any  other  act  of  congress  on  the  subject 
This  accords  with  the  construction  given  to  the  treaty  in  the  act  of 
parliament,  6th  and  7th  Victoria,  which  requires  the  production  of 
such  evidence  as,  according  to  the  lawB  of  that  part  of  her  majesty's 
dominions  where  the  prisoner  is  found,  would  justify  his  apprehension 
and  committed  for  trial,  if  the  crime  had  been  there  committed.  Ao- 
cording  to  the  laws  of  New  York,  regulating  these  summary  proceed* 
ings,  in  criminal  cases,  evidence  is  heard,  as  well  on  behalf  of  the 
accused  as  against  him,  and  should  have  been  so  heard  in  this  case. 
The  2d  section  of  the  act  of  congress,  to  cairy  into  effect  the  treaty, 
provides  that  on  the  hearing  upon  the  return  of  the  wairant  of  arrest, 
^  copies  of  the  depositions  upon  which  an  original  warrant  in  any 
such  foreign  country  may  have  been  granted,  under  the  hand  of  the 
person  or  persons  issuing  such  warrant,  and  attested  upon  the  oath 
of  the  party  producing  them,  to  be  true  copies  of  the  original  depo- 
sitions, may  be  received  in  evidence  of  the  criminality  of  the  peraon 
so  apprehended." 

This  species  of  evidence  is  exceedingly  loose  and  unsatisfactory, 
in  any  aspect  in  which  it  can  be  viewed ;  but  certainly  it  cannot  be 
characterized  as  evidence  of  any  description,  unless  it  appears  that 
the  magistrate  in  the  foreign  country  taking  the  depositions  and 
issuing  the  warrant,  had  jurisdiction  of  the  case,  emd  was  competent 
to  perform  these  acts.  Unless  the  authority  exists,  the  acts  are 
coram  non  judice,  and  void.  And  the  rule  is  universal,  that  in  the 
case  of  magistrates,  or  other  persons  of  Umited  or  special  jurisdic- 
tion, any  party  setting  up  a  right  or  titie  under,  and  by  virtue  of, 
tiieir  acts  or  proceedings,  must  jBrst  show  affirmatively  that  they 
possessed  jurisdiction  or  authority  to  act  in  the  matter.  The  juris- 
diction is  never  presumed.  These  are  principles  too  familiar  to 
require  a  reference  to  authorities.  It  was  proved,  in  this  case,  that 
the  person  taking  the  depositions  in  Ireland,  and  issuing  the  warrant, 
acted  as  a  justice  of  the  peace ;  and,  it  has  been  contended, 
[  *  145  ]  that  affords  *  evidence  not  only  of  his  appointment  to  that 
office,  but  also  of  the  competency  of  his  jurisdiction.  I 
cannot  assent  to  this  doctrine.  I  admit  that  evidence  of  a  person 
exercising  the  duties  of  a  public  officer,  and  even  reputation  of  the 
&ct,  may  dispense  with  the  proof  of  a  regular  appointment,  and  if 
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there  is  no  question  as  to  tbe  extent  of  his  power  or  authority,  the 
proof  will  be  sufficient.  But  if  in  addition  to  the  appointment,  it 
becomes  necessary  to  give  evidence  of  his  jurisdiction,  neither  his 
acting  in  the  office,  or  reputation,  famishes  any  evidence  of  the  fact 
1  Phillips,  Ev.  432,  433,  450 ;  C.  and  Hill's  Notes,  280, 281 ;  3  Wend 
267.  If  a  contrary  principle  can  be  found  in  the  law,  it  is  a  little 
remarkable  that  the  rule  should  ever  have  obtained  that,  in  an  action 
founded  upon  the  adjudication  or  decision  of  a  magistrate,  or  any 
other  officer  of  special  and  limited  jurisdiction,  the  party  claiming  a 
right  under  it,  must  aver  and  prove  jurisdiction  in  the  particular  case, 
for  the  very  adjudication,  or  decision,  would  a£ford  all  the  necessary 
evidence  of  the  officer  acting  as  such  within  the  principle  contended 
for.  In  other  words,  the  judgment  would  afford  evidence  per  se  of 
the  jurisdiction,  and  in  all  cases  dispense  with  further  proof,  and 
thus  every  inferior  magistrate  would  be  placed  upon  the  footing  of 
courts  of  general  jurisdiction.  I  do  not  think  it  necessary  to  pursue 
this  branch  of  the  argument  further,  and  am  satisfied  that  the  com- 
missioner acted,  in  the  arrest  and  commitment  of  the  prisoner,  with- 
out any  competent  evidence  of  his  guilt  of  the  crime  alleged  against 
him.  To  permit  the  copies  as  evidence,  without  proof  of  the  juris- 
diction of  the  magistrate,  would  be  against  all  principle,  and  might 
lead  to  the  most  scandalous  abuses  in  carrying  into  execution  the 
stipulations  of  the  treaty.  This  species  of  evidence  is  very  differentiy 
guarded,  in  the  act '6th  and  7th  Victoria.  There,  copies  of  the  depo- 
sitions laid  before  the  government,  and  upon  which  the  proper  officer 
issued  his  warrant  to  the  magistrates,  authorizing  them  to  institute 
proceedings  to  arrest  and  commit  the  fugitive,  are  those  only  per^ 
mitted  to  be  given  in  evidence.  In  other  words,  copies  of  the  depo- 
sitions upon  which  the  government  acted  in  the  matter,  are  admis- 
sible as  evidence  of  the  criminality.  The  original  of  these  are  those 
upon  which  our  government  make  tbe  requisition ;  and,  of  course, 
the  good  faith  of  the  nation  is  pledged  that  they  were  taken  before 
competent  officers,  and  that  the  facts  stated  in  them  were  true* 
But,  in  the  case  before  us,  the  copy  was  taken  by  a  police  officer  of 
the  foreign  country,  and  produced  here  before  the  commissioners, 
"without  the  sanction  of  either  government,  and  without  any  com- 
petent evidence  of  the  authority  of  the  person  before  whom  it  was 
taken.  There  was  no  evidence  of  the  authority  of  this  mag- 
istrate, or  of  any  *  authority  under  the  treaty,  for  the  arrest  [  *  146  ] 
of  the  accused,  before  the  commissioner,  but  what  depended 
upon  the  oral  testimony  of  this  officer,  and  the  statement  of  the  con- 
sul, of  what  had  been  represented  to  him  in  the  matter.  The  consul 
does  not  aver  that  any  of  the  facts  stated  by  him,  in  what  he  calls 

9* 
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his  requisition  upon  the  commissioner,  were  within  his  own  knowl- 
edge. Even  the  authority  attempted  to  be  derived  from  the  under- 
secretary of  state  in  Ireland,  depends  upon  the  oral  statement  of  this 
police  witness ;  and  I  assert,  and  do  bo  upon  the  responsibility  that 
I  know  belongs  to  my  place  and  the  occasion,  that  there  is  not  one 
word  or  scintilla  of  evidence  in  the  record  of  the  commbsioner,  upon 
which  the  accused  in  this  case  has  been  tried  and  adjudged  guilty, 
but  depends  entirely  and  exclusively  upon  the  oral  examination  of 
this  foreign  police  officer,  who  does  not  pretend  that  he  had  any 
personal  knowledge  of  the  commission  of  the  crime.  His  knowledge 
only  extends  to  the  verification  of  the  copy  of  the  deposition  taken 
before  a  person  in  Ireland,  of  whose  autiiority  to  take  it  we  know 
nothing.  To  those  famiUar  with  the  criminal  laws  of  this  country, 
I  need  not  say  that  such  evidence,  against  any  person  charged  with 
an  offence  against  our  laws,  would  be  inadmissible  and  utterly 
worthless,  and  especially  so,  under  the  laws  of  the  State  of  New 
York,  which  must  govern  in  this  case,  unless  otherwise  regulated  by 
act  of  congress ;  and  equally  so,  in  my  judgment,  within  a  sound 
construction  of  the  act  providing  for  the  admissibility  of  these  copies 
of  a  deposition,  taken  before  the  foreign  magistrate. 

*  I  have  thus  gone  over  the  case  much  more  at  large  than  I  should 
have  deemed  it  necessary,  were  it  not  for  the  v^  great  diversity  of 
opinion  in  respect  to  it  among  my  brethren.  I  have  regarded  it  as  a 
case  of  considerable  importance,  not  only  from  *  the  delicacy  of  the 
power  involved  in  the  treaty,  the  provisions  of  which  we  are  called 
upon  to  interpret,  but  also  from  the  principles  lying  at  the  founda- 
tion, which  concern  the  rights  and  liberty  of  every  citizen  of  the 
United  States.  I  cannot  but  think  the  denial  of  the  power  to  grant 
the  writ  of  habeas  corpus j  in  this  case,  is  calculated  to  shake  the 
authority  of  a  long  line  of  decisions  in  this  court,  from  Hamilton's  case, 
decided  in  1795,  down  to  the  present  one.  That  case,  as  understood 
and  expounded  in  the  case  of  Bollman  and  Swartwout,  in  1807, 
which  received  the  most  deliberate  consideration  of  the  court,  and  to 
which  the  doctrine  in  Hamilton's  case  was  applied,  held  that  this 
great  writ  was  within  the  cognizance  of  the  court,  under  the  14th 
section  of  the  judiciary  act,  in  all  cases  where  the  prisoner  was 
restrained  of  his  liberty,  ^  under,  or  by  color  of  the  authority  of  the 
United  States ; "  and  no  case  has  held  the  contrary  since 
[  *  147  ]  that  *  decision,  with  the  exception  of  that  of  Metzger,  d^ 
cided  in  1847,  which,  I  have  already  stated,  stands  alone, 
but  which  distinctly  admits  the  power  and  jurisdiction  of  the  court 
in  the  case  before  us.  This  writ  has  always  been  justly  regarded  as 
the  stable  bulwark  of  civil  liberty;  and  undoubtedly,  in  the  hands  of 
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a  finn  and  independent  judiciary,  no  person,  be  he  citizen  or  alieni 
can  be  subjected  to  illegal  restraint,  or  be  deprived  of  his  liberty, 
except  according  to  the  law  of  the  land.  So  essential  to  the  security 
of  the  personal  rights  of  the  citizen  was  the  unintenrupted  operation 
and  eflfect  of  this  writ,  regarded  by  the  founders  of  the  republic,  that 
even  congress  cannot  suspend  it,  except  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it.  I  cannot,  thereforoi 
consent  to  cripple  or  limit  the  authority  conferred  upon  this  court 
by  the  constitution  and  laws  to  issue  it,  by  technical  and  narrow 
construction;  but,  on  the  contrary,  prefer  to  follow  the  free  and 
enlarged  inteqpretation  always  given,  when  dealing  with  it  by  the 
courts  of  England,  from  which  country  it  has  been  derived.  They 
expound  the  exercise  of  the  power  benignly  and  liberally  in  favor  of 
the  deliverance  of  the  subject  from  all  unlawful  imprisonment ;  and 
when  restrained  of  his  liberty,  he  may  appeal  to  the  highest  com* 
mon  law  court  in  the  kingdom,  to  inquire  into  the  cause  of  it  So 
liberally  do  the  courts  of  England  deal  with  this  vmt,  and  so  unre* 
stricted  is  its  operation  in  favor  of  the  security  of  the  personal  rights 
of  the  subject,  that  tiie  decision  of  one  court  or  magistrate  upon  the 
return  to  it,  refusing  to  discharge  the  prisoner,  is  no  bar  to  the  issu- 
ing of  a  second,  or  third,  or  more,  by  any  other  court  or  magistrate 
having  jurisdiction  of  the  case,  and  it  may  remand  or  discharge, 
according  to  its  judgment,  upon  the  same  matters.  13  M.  &  Welsh. 
679;  9  Ad.  &  Ellis,  731;  1  East,  314;  14  ibid.  91 ;  2  Salk. 503 ;  6  M. 
&  Welsh.  47.  Upon  the  whole,  I  am  satisfied,  that  the  prisoner  is 
in  confinement  under  the  treaty  and  act  of  congress,  without  any 
lawful  authority.  I  am  of  opinion,  therefore,  that  the  writ  of  habeas 
corpus  should  issue'  in  the  case,  to  bring  up  the  prisoner. 

1.  On  the  ground  that  the  judiciary  possesses  no  jurisdiction  to 
entertain  the  proceedings  under  the  treaty  for  the  apprehension  and 
committal  of  the  alleged  fugitive,  without  a  previous  requisition, 
made  under  the  authority  of  Great  Britain,  upon  the  President  of 
the  United  States,  and  his  authority  obtained  for  the  purpose. 

2.  That  the  United  States  commissioner,  in  this  case,  is  not  an 
officer  within  the  treaty  or  act  of  congress,  upon  whom  the  power  is 
conferred,  to  hear  and  determine  the  question  of  criminality,  upon 
which  the  surrender  is  to  be  made. 

*  3.  That  there  was  no  competent  evidence  before  the  [  *  148  ] 
commissioner,  if  he  possessed  that  power,  to  issue  the  war- 
rant.    And 

4.  Upon  these  grounds,  the  circuit  court  ought  to  have  discharged 
the  prisoner,  instead  of  remanding  him  into  custody,  and  its  decision 
in  the  case  is  a  proper  subject  of  review  by  this  court,  by  virtue  of 
tlie  writ  of  habeas  corpus. 
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Tanet,  C.  J.  I  concur  in  opinion  with  my  brother  Nelson.  The 
qnestions  involved  in  this  application  are  very  grave  ones ;  and  I 
should  have  felt  it  to  be  my  duty  to  state  the  grounds  on  which  my 
opinion  has  been  formed,  had  not  the  whole  subject  been  so  fully, 
and,  to  my  mind,  satisfactorily  discussed  by  him.  But,  concurring, 
as  I  do,  in  all  that  he  has  said,  I  shall  forbear  any  discussion  on  my 
part;  and  content  myself  with  expressing  my  entire  assent  to  the 
opinion  he  has  just  delivered. 

Daniel,  J.  The  question  just  disposed  of  by  the  court,  involving 
the  lives  and  liberties,  not  only  of  those  who  from  abroad  may  seek 
protection  under  our  laws,  but  the  lives  and  liberties  of  our  own 
citizens,  is  undoubtedly  one  of  the  most  important  which  can  daim 
the  vigilance  of  our  government  in  every  department.  Having  de- 
liberately compared  my  own  views  of  this  vital  question  with  what 
has  been  so  well  expressed  by  my  brother  Nelson,  and  concurring, 
as  I  do,  in  all  that  he  has  said  upon  it,  I  deem  it  unnecessary  to 
do  more  than  thus  solemnly  to  attest  my  adherence  to  the  great 
principles  of  law,  justice,  and  liberty  vindicated  by  him. 

Order.  On  consideration  of  the  petitions  for  writs  of  habeas 
corpus  and  of  certiorari^  filed  in  this  case,  and  of  the  arguments  of 
counsel  thereupon  had, — it  is  now  here  considered,  ordered,  and 
adjudged  by  this  court,  that  the  writs  prayed  for  be  and  the  same 
are  hereby  denied ;  and  that  the  said  petitions  be  and  the  same  are 
herebv  dismissed.  18  H.  807;  1  W«L  248. 

Davis  B.  Lawlbb,  Timothy  Walker,  Stephen  S.  I/Hombcedibu, 
George  Graham,  John  S.  Harrison,  and  Jacob  Burnet,  Plain- 
tif&  in  Error,  v,  James  H.  and  John  Walker. 

14  H.  149. 

Wben  there  is  nothing  on  the  record  to  bring  the  ease  under  the  S5th  tection  of  the  jndiciary 
act  of  1789,  (1  State,  at  Large,  85,)  except  a  certificate  by  the  state  coort  that  **  there  is 
drawn  in  question  the  yalidity  of  statutes  of  the  State  of  Ohio/'  &c^  without  specifying 
what  statutes,  or  enabling  this  court  to  judge  whether  a  case  for  its  jurisdiction  exists, 
the  writ  of  error  must  be  dismissed. 

Error  to  the  supreme  court  of  the  State  of  Ohio.  On  the  record 
was  the  following  certificate  of  that  court : — 
[  *  150  ]  *  In  this  cause,  the  judgment  of  the  court  of  common  pleas 
having  been  affirmed,  it  is  now  certified  that  this  is  the 
highest  court  of  law  in  the  State  of  Ohio,  in  which  a  decision  of  this 
suit  could  be  had ;  and  that  there  is  drawn  in  question  the  validity 
of  statutes  of  the  State  of  Ohio,  in  which  it  is  daimed  by  plaint!^ 
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in  error,  those  statutes  are  in  violation  of  tiie  constitution  of  the 
United  States ;  and  which  statutes  have  been  held  valid  and  binding 
by  this  court,  notwithstanding  such  objections.  And  this  certificate 
is  ordered  to  be  made  part  of  the  record 

The  defendants  brought  the  case  up  to  this  court 

FaZj  Walker^  and  Orosbeck  for  the  plaintif&  in  error. 
C9kwe|  with  whom  was  RockweU,  contr^ 

*  Watnb,  J.,  delivered  the  opinion  of  the  court  [  *  152  ] 

We  do  not  think  that  this  court  has  jurisdiction  in  this 
case.     We  cannot  find  in  th^  record,  nor  can  it  be  inferred  firom 
any  part  of  it,  (the  certificate  of  the  supreme  court  included,)  which  of 
the  statutes  of  Ohio  were  declared  to  be  valid,  which  has  been  alleged 
to  be  in  conflict  with  the  constitution  of  the  United  States. 

The  2dth  section  of  the  act  to  establish  the  judicial  courts  of  the 
United  States,  requires  something  more  definite  than  such  a  certificate, 
to  give  to  this  court  jurisdiction. 

The  conflict  of  a  state  law  vdth  the  constitution  of  the  United 
States,  and  a  decision  by  a  state  court  in  favor  of  its  validity,  must 
appear  on  the  face  of  the  record,  before  it  can  be  reexamined  in  this 
court  It  must  appear  in  the  pleadings  of  the  suit,  or  firom  the 
evidence  in  the  course  of  trial,  in  the  instructions  asked  for,  or  from 
exceptions  taken  to  the  ruling  of  the  court  It  must  be,  that  such  a 
question  was  necessarily  involved  in  the  decision,  and  that  the  state 
court  would  not  have  given  a  judgment  without  deciding  it 

The  language  of  the  section  is,  that  no  other  cause  can  be  as- 
signed, or  shall  be  regarded  as  a  ground  of  reversal,  than  such  as 
appears  on  the  face  of  the  record. 

This  certificate  is,  that  the  supreme  court  of  Ohio  held  that  certain 
statutes  of  Ohio  were  valid,  which  had  been  alleged  to  be  in  violation 
of  the  constitution  of  the  United  States,  without  naming  what 
those  statutes  were.  This  is  neither  within  the  letter  nor  spirit  of 
the  act 

If  permitted,  it  would  make  the  state  courts  judges  of  the  juris- 
diction of  this  court,  and  might  cause  them  to  take  jurisdiction  in 
csBCB  in  which  conflicts  between  the  state  laws  and  the  constitution 
and  the  laws  of  the  United  States  did  not  exist 

The  statutes  complained  of  in  this  case  should  have  been  stated. 
Wiiliont  that,  the  court  cannot  apply  them  to  the  subject-matter  of 
'  litigation,  to  determine  whether  or  not  they  violated  the  constitution 
or  laws  of  the  United  States. 

This  court  has  already  passed  upon  a  certificate  of  a  like  kind 
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from  Ohio,  in  the  case  of  The  Commercial  Bank  and  Emiioe  Bnoic- 
ingham's  Executors,  5  How.  317.  That  was  more  to 
[  *  153  ]  *the  purpose  than  this,  but  it  was  dedaxed  to  be  insufficient 
to  give  jurisdiction  to  this  court  In  tiiat  case,  it  was  cer- 
tified that  the  plaintifb  in  error  relied  upon  the  charter  granted  them 
in  February,  1829,  and  the  4th  section  of  it  was  given ;  and  they 
claimed,  if  a  section  of  an  act  of  1824  was  applied  in  the  construction 
of  their  charter,  that  it  would  be  a  violation  of  the  constitution  of 
the  United  States,  because  it  impaired  the  obligation  of  a  contract. 
It  was  also  stated  that  the  objection  had  been  overruled,  and  that  a 
decision  had  been  given  in  favor  of  the  validity  of  the  act  of  1824. 
When  the  case  was  oonsid»ed  here,  we  first  examined  our  jurisdic^ 
tion  under  the  2fith  section,  and  determined  against  it  Not  because 
we  did  not  think  that  the  certificate  was  a  part  of  the  record,  or  that 
it  did  not  show  sufficientiy  the  act  which  the  plaintiffii  in  error 
alleged  could  not  be  applied  in  that  case  without  impairing  the 
obligation  of  a  contract,  but  because  we  thought,  from  our  view  of 
the  entire  record,  that  the  only  question  which  was  raised  on  the 
trial  of  the  case  in  the  state  court,  was  one  of  construction  of  two 
Ohio  statutes.  And  that  was,  whether  or  not  the  bank  was  legally 
liable  to  pay  on  account  of  its  refusal  to  pay  its  notes  in  specie,  the 
six  per  cent  imposed  by  the  act  of  1824,  as  a  penalty  for  such 
refusal,  in  addition  to  the  twelve  per  cent  imposed  by  its  charter. 
The  constitutionality  of  the  act  of  1824  was  not  denied.  Indeed,  it 
was  admitted.  But  it  was  urged  that  the  application  to  make  the 
bank  pay  the  penalty  imposed  by  it,  and  twelve  per  cent  besides, 
would  impair  tiie  obligation  of  a  contract  which  the  State  had  made 
with  the  corporation  in  their  charter.  .  Here,  then,  the  validity  of  the 
act  of  1824  was  not  drawn  in  question,  on  the  ground  of  its  being 
sepugnant  to  the  constitution,  treaties,  or  laws  of  the  United  States, 
nor  was  a  point  raised  tot  the  construction  of  any  clause  of  the  con- 
stitution, of  a  treaty,  or  of  a  statute  of  the  United  States.  The  ad- 
mission of  the  constitutionality  and  validity  of  the  act  of  1824,  only 
raised  a  question  of  construction  of  two  state  statutes,  one  of  whidi 
it  was  said  would  be  repugnant  to  the  other,  if  its  penalty  should  be 
applied  to  the  bank,  in  addition  to  that  imposed  by  its  charter,  with- 
out words  implying  that  the  bank  would  not  be  liable  to  an  universal 
statute,  passed  before  tiie  bank  was  chartered,  which  imposes  six 
per  cent  upon  all  banks  which  i^ould  refuse  to  pay  their  notes  in 
specie.  The  court  decided,  that  the  bank  was  liable  to  the  penalty 
of  the  act  of  1824,  but  it  erroneously  supposed,  because  a  constitu- 
tional point  had  been  made  in  the  argument,  that  it  was  one  which 
necessarily  arose  from  the  case  itself  and  that  it  could  not  give  a 
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judgment  in  the  case  upon  its  merits  without  deciding  that  it  in- 
Yolved  the  question  of  a  conflict  with  the  constitution  of  the  United 
States. 

*It  was  in  that  view  of  the  case  that  this  court  said,  in  [  *  154  ] 
its  opinion :  ^  It  is  not  enough  that  the  record  shows  that 
the  plaintiff  contended  and  claimed,  that  the  judgment  of  the  court 
impaired  the  obligation  of  a  contract  and  violated  the  provision  of 
the  constitution  of  the  United  States,  and  that  this  claim  was  over- 
ruled by  the  court,  but  it  must  appear  by  dear  and  necessary  intend- 
ment, from  the  record,  that  the  question  must  have  been  raised  and 
must  have  been  decided  in  order  to  induce  the  judgment."  And  it 
was  also  in  this  view,  when  one  state  statute  was  said  to  be  repug- 
nant to  another,  both  being  admitted  to  be  constitutional,  that  it  was 
said  in  that  case  '^  it  is  tiie  peculiar  province  and  privilege  of  the 
state  courts  to  construe  their  own  statutes,"  and  when  they  did  so, 
"  it  was  no  part  of  the  functions  of  this  court  to  review  their  de- 
cisions," Off  in  such  cases,  ^  to  assume  jurisdiction  over  them,  on  the 
pretence  that  their  judgments  have  impaired  the  obligation  of  con- 
tracts." 

Having  said  that  this  court  had  not  jurisdiction  in  this  case  on 
account  of  the  insufficiency  of  the  certificate,  we  now  say,  if  it  could 
be  made  as  definite  as  that  in  the  case  of  Buckingham's  Ebcecutora^ 
by  inserting  in  it  the  statutes  of  Ohio,  which  the  court  supposed  in 
Tolved  a  constitutional  question,  that  it  would  not  give  this  court 
jurisdiction.  Then  tiie  cases  would  be  so  much  alike  that  the 
Buckingham  case  would  rule  this  as  to  the  question  of  jurisdiction. 
In  the  Buckingham  case,  it  was  urged  that  the  penalty,  in  a  general 
statute  upon  banks,  for  refusing  to  pay  their  notes  in  specie,  could 
not  be  imposed  upon  a  bank  subsequently  diartered,  in  addition  to 
the  penalty  imposed  by  its  charter,  without  a  violation  of  the  con- 
stitution of  the  United  States.  It  is  urged,  in  argument  in  this  case, 
that  a  statute  passed  in  1816,  entitied  ^  an  act  to  prohibit  the  issuing 
and  circulating  of  unauthorized  bank  paper,"  which  was  amended  in 
1839,  could  not  be  applied  to  make  the  defendants  liable  to  pay 
notes  which  were  issued  in  1840  by  a  canal  company,  in  its  corporate 
name,  and  which  notes  were  meant  for  circulation  in  the  community 
as  bank  paper.  It  was  not  contended  that  the  canal  company  could 
legally  issue  such  paper  for  circulation  as  money,  though  it  was  said 
they  could  give  notes  payable  to  order  in  payment  of  its  debts. 

It  was  not  denied  that  the  company  could  give  notes  in  payment 
of  debts,  but  it  was  said,  that  they  could  not  make  them  for  that 
purpose  and  for  circulation,  as  bank  paper,  l^e  point  then  raised 
for  decision,  was,  whether  the  canal  company  could  do  so,  without 
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making  its  stocidiolderB  and  diiectors  liable  to  pay  them  to  the  holdera 
of  the  notes,  mider  the  statate  of  1816,  amended  in  1839.  The 
supreme  court  decided  that  the  defendants  in  this  case,  being 
[  *  155  ]  directors  and  stockholders  of  the  *  canal  company  were 
liable,  by  the  statutes  of  1816  and  1839,  to  pay  such  notes. 
It  seems  to  us,  that  the  statement  gives  its  own  answer,  and  that  the 
supreme  court,  in  making  its  decision,  only  gave  a  construction  to  an 
act  of  Ohio,  which  neither  of  itself,  nor  by  its  application,  involved 
in  any  way  a  repugnancy  to  the  constitution  of  the  United  States, 
by  impairing  the  obligation  of  a  contract  Whether  the  construction 
of  the  act  and  the  charter  of  the  canal  company  was  correct,  or  not, 
we  do  not  say.  We  do  not  mean  to  discuss  that  point,  or  to  give 
any  opinion  upon  it ;  but  we  mean  to  say,  that  the  construction  does 
not  violate  a  constitutional  point  under  the  25th  section  of  the 
judiciary  statute,  so  as  to  give  this  court  jurisdiction  of  this  cause. 

If  more  was  wanting  in  aid  of  our  conclusion,  it  is  to  be  found  in 
the  pleadings  in  the  case,  in  the  evidence  given  on  the  trial,  the  ob- 
jections made  to  the  admissibility  of  certain  parts  of  it,  in  the  pray- 
ers of  the  defendant  to  the  court  to  instruct  the  jury,  and  in  the 
charge  which  the  court  gave.  By  no  one  of  them  is  a  constitutional 
question  raised.  It  was  only  suggested,  in  argument,  and  on  that 
account  it  was,  that  the  court  certified  that  the  '<  validity  of  statutes 
of  Ohio  was  drawn  into  question,  which  were  said  to  be  in  violation 
of  the  constitution  of  the  United  States,  and  not  because  the  court 
considered  that  such  a  point  had  been  rightly  raised  before  it,  under 
the  25th  section  of  the  judiciary  act  of  1789.^' 

We  do  not  think  it  necessary  to  repeat  any  thing  which  this  court 
has  hitherto  said,  firom  an  early  day  to  the  present,  concerning  ibe 
25th  section.  Its  interpretation  will  be  found  in  the  case  of  Crowell 
V.  Randell,  10  Pet.  368 ;  in  other  cases,  cited  in  that  case ;  and  in 
Armstrong  t;.  The  Treasurer  of  Athens  county,  16  Pet  281.  We 
tfhall  direct  this  suit  to  be  dismissed  for  want  of  jurisdiction. 

18H.60,611;  4Wal.l77. 


Thomas  Otis  Le  Boy,  and  David  Smith,  Plainti£b  in  Error,  v. 
Bbnjamin  Tatham,  Jr.|  Georqb  N.  Tatham,  and  Hbnrt  B. 
Tatham. 

U  H.  156. 

Action  for  infnnging  letten-patant  Under  a  daim  of  "the  oomUnation  of  the  ahove* 
described  parts,  namely,  the  core  and  bridge,  or  guide-piece,  the  chamber  and  the  die,  when 
nsed  to  form  pipes  of  metal,  nnder  heat  and  pressure,  in  the  manner  set  forth,  or  in  any 
other  manner  snbstantially  the  same.**  Beld,  that,  to  support  this  patent,  it  was  not  soffi- 
dent  that  the  patentee  had  disooTcrod  a  new  property  in  lead,  by  means  of  which  tlM 
above-described  machinery  could  be  used  to  form  a  new  species  of  lead  pipe ;  that  th0 
described  combinatifm  of  madiineiy  most  be  norel. 
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The  case  is  stated  in  the  opinion  of  the  court 

OUleU  and  Noye$^  (with  whom  was  BarbauTi)  for  the  plaintiffik 

OuUing  and  Staples^  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  ^  [  *171  ] 

This  is  a  case  on  error,  from  the  circuit  court  of  the 
southern  district  of  New  York. 

The  action  was  brought  in  the  circuit  court,  to  recover  damages 
for  an  alleged  infringement  of  a  patent  for  new  and  useful  improve- 
ments in  machinery  for  making  pipes  and  tubes  from  metallic 
substances. 

The  declaration  alleged  that  John  and  Charles  Hanson,  of  Eng- 
land, were  the  inventors  of  the  improvements  specified,  on  or  prior 
to  the  Slst  of  August,  1837 ;  that  on  the  10th  of  January,  1840,  the 
Hansons  assigned  to  H.  B.  and  B.  Tatham,  two  of  the  defendants  in 
error,  the  frdl  and  exclusive  right  to  said  improvements ;  that,  on  the 
29th  of  March,  1841,  letters-patent  were  granted  for  the  improve- 
ments to  the  Tathams,  as  the  assignees  of  the  Hansons ;  that,  after- 
wards, H.  B.  and  B.  Tatham  assigned  to  G.  N.  Tatham,  the  remain- 
ing defendant  in  error,  an  undivided  third  part  of  the  patent 

On  the  14th  of  March,  1846,  the  said  letters-patent  were  surren- 
dered, on  the  ground  that  the  specifications  of  the  improvements 
claimed  were  defective,  and  a  new  patent  was  issued,  which  granted 
to  the  patentees,  their  heirs,  &c.,  for  the  term  of  fourteen  years,  from 
the  Slst  of  August,  1837,  the  exclusive  right  to  make  and 
vond  the  improvements  secured.  The  *  declaration  states,  [  *  172  ] 
the  patent  was  of  the  value  of  $50,000 ;  and  that  the  de- 
fendants below  had  made  and  vended  lead  pipe  to  the  amount  of 
two  thousand  tons,  in  violation  of  the  patent  and  to  the  injury  of 
the  plaintiiis  $20,000. 

The  defendants  pleaded  not  guilty ;  the  defendant,  Lowber,  did 
not  join  in  the  plea,  but  permitted  judgment  to  be  entered  against 
him  by  default  On  the  trial,  certain  bills  of  exceptions  were  taken 
to  the  instructions  of  the  court  to  the  jury,  on  which  errors  are 
assigned. 

The  schedule,  which  is  annexed  to  the  patent,  and  forms  a  part  of 
ity  states  shot  the  invention  consists  ^  in  certain  improvements  upon, 
and  additions  to,  the  machinery  used  for  manufacturing  pipes  and 

IMr.  Justice  Curtis  haTing  been  of  counsel  for  the  patentees  concerning  this  patent^ 
while  at  the  bar,  did  not  sit  at  the  hearing  of  this  case. 
VOL.  XX.  10 
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tubes  from  lead  or  tin^  or  an  alloy  of  soft  metals  capable  of  being 
forced,  by  great  pressure,  firom  out  of  a  receiver,  through  or  between 
apertures,  dies,  and  cores,  when  in  a  set  or  solid  state,  set  forth  in 
the  specification  of  a  patent  granted  to  Thomas  Burr,  of  Shrews- 
bury, in  Shropshire,  England,  dated  the  lltii  of  April,  1820."  After 
describing  Burr's  machine,  its  defects,  and  the  improvements  made 
on  it  as  claimed,  the  patentees  say :  ''  Pipes,  thus  made,  are  found  to 
possess  great  solidity  and  unusual  strength,  and  a  fine  uniformity  of 
thickness  and  accuracy  of  bore  is  arrived  at,  such  as,  it  is  believed^ 
has  never  before  been  attained  by  any  other  machinery." 

^  The  essential  difference  in  the  character  of  this  pipe,  which  dis- 
tinguishes it,  as  well  as  that  contemplated  by  Thomas  Burr,  firom  all 
other  heretofore  known  or  attempted,  is  that  it  is  wrought  under  heat^ 
by  pressure  and  constriction,  firom  set  metal ;  and  that  it  is  not  a 
casting  formed  in  a  mould." 

And  they  declare :  '^  We  do  not  claim  as  our  invention  and  im- 
provement, any  of  the  parts  of  the  above-described  machinery,  inde- 
pendently of  its  arrangement  and  combination  above  set  forth. 
What  we  do  daim  as  our  invention,  and  desire  to  secure,  is,  the 
combination  of  the  following  parts  above  described,  to  wit :  the  core 
and  bridge,  or  guide-piece,  with  the  cylinder,  the  piston,  the  chamb^ 
and  the  die,  when  used  to  form  pipes  of  metal,  under  heat  and  pres- 
sure, in  the  manner  set  forth,  or  in  any  other  manner  substantially 
the  same." 

The  plaintifis  gave  in  evidence  certain  agreements  between  the 
defendants,  showing  the  manufacture  of  lead  pipe  by  the  defendaht| 
Lowber,  for  the  defendants,  Le  Boy  and  Smith.  And  also  evidence 
tending  to  prove  that  the  said  John  Hanson  and  Charles  Hanson 
were  the  original  and  first  inventors  of  the  improvement  described  in 
the  said  letters-patent ;  that  the  invention  and  discovery  therein  de- 
scribed, was  new  and  useful ;  that  the  lead  pipe  manufao- 
[  *  173  ]  tured  thereby,  was  superior  in  quality  *  and  strength,  capa- 
ble of  resisting  much  greater  pressure,  and  more  free  firom 
defects  than  any  pipe  before  made ;  that  in  all  the  modes  of  making 
lead  pipe,  previously  known  and  in  use,  it  could  be  made  only  in 
short  pieces,  but  that  by  this  improved  mode  it  could  be  made  of  any 
required  length,  and  also  of  any  required  size;  and  tiiat  the  introduc- 
tion of  lead  pipe,  made  in  the  mode  described,  had  superseded  the  use 
of  that  made  by  any  of  the  modes  before  in  use,  and  that  it  was  also 
furnished  at  a  less  price." 

^  And  the  plaintifis  also  gave  evidence  tending  to  prove  that  lead, 
when  recently  become  set,  and  while  under  heat  and  extreme  pressure 
in  a  dose  vessel,  would  reunite  perfiectly,  after  a  separation  of  its 
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parts ;  and  that,  in  the  prooess  described  in  the  said  patent,  lead  pipe 
was  manofBLctored  by  being  thus  separated  and  reunited ;  and  that 
the  said  John  and  Charles  Hanson  were  the  first  and  original  discov- 
erers thereof;  and  that  such  discovery,  and  its  reduction  to  a  practical 
result  in  the  mode  described  in  said  letters-patent,  was  useful  and 
important." 

^  And  the  plaintiffs  also  gave  evidence,  conducing  to  prove  that  the 
improvement,  described  in  the  letters-patent,  was  the  same  invention 
and  discovery  which  had  been  made  by  the  said  John  and  Charles 
Hanson,  and  for  which  letters^patent  had  been  granted  to  them  in 
England,  and  subsequently  in  this  country,  to  the  Tathans,  as  revived 
in  the  letters-patent" 

^  And  the  plaintiffs  also  gave  evidence  conducing  to  prove  that 
they  had  been  ready  and  willing,  and  had  offered  to  sell  the  said  inven- 
tion, within  eighteen  months  succeeding  the  issuing  of  said  letters- 
patent  to  them,  and  also  since;  and  had,  within  the  said  eighteen 
months,  sold  the  same  for  a  large  portion  of  the  United  States." 

The  defendants'  counsel  then  read  in  evidence  from  the  "  Repertory 
of  Arts,"  vol.  16,  page  344,  the  description  of  the  patent  to  the  Han- 
sons, dated  August  31,  1837.  They  also  read  in  evidence  the  patent 
issued  upon  the  application  of  the  plaintiff  to  the  patent-office,  con- 
taining another  specification,  which  was  annexed  to  the  patent  sur- 
rendered. And  also  they  read  the  specification  of  Thomas  Burr's 
patent,  of  April  11,  1820.  Also  a  patent  granted  to  George  W. 
Potter,  described  in  the  12th  **  Franklin  Journal  of  Arts,"  published 
in  1833:  they  also  read  the  specification  of  a  patent  granted  in  Eng- 
land, to  Bush  and  Harvey,  on  December  5, 1817 ;  and  also  the  speci- 
fication of  a  patent  granted  in  England  to  Joseph  Bramah,  October 
31,  1797. 

Evidence  was  also  given,  to  show  that  the  combination  of  ma- 
chinery for  making  lead  pipe,  described  in  public  works  as 
*  having  been  invented  by  Burroughs  Titus,  by  George  W.  [  *174.] 
Potter,  by  Jesse  Fox,  by  John  Hague,  and  by  Joseph  Bra- 
mah, were  substantially  the  same  as  that  used  by  the  plaintiffs ;  that 
the  combination  of  machinery,  patented  as  hereinbefore  stated,  by 
Bosh  and  Harvey,  for  making  pipes  of  day,  and  that  used  for  mak- 
ing maccaroni,  were  substantially  the  same  as  that  described  in  the 
plaintiffs'  patent. 

In  their  charge  to  the  jury,  the  court  said :  ^  Thejf  the  plaintiflb, 
also  state,  that  they  do  not  claim  any  of  the  parts  of  the  machinery, 
the  cylinder,  core,  die,  or  bridge,  but  that  they  claimed  the  combina- 
tion when  used  to  form  pipes  of  metal,  under  heat  and  pressure,  in 
the  way  they  have  described.    There  can  be  no  doubt  that  if  thii 
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combination  is  new,  and  produces  a  new  and  osefiil  result,  it  is  the 
proper  subject  of  a  patent"  '^  The  result  is  a  new  manufactare. 
And  even  if  the  mere  combination  of  machinery  in  the  abstract  is  not 
new,  stiU,  if  used  and  applied  in  connection  with  the  practical  de- 
velopment of  a  principle,  newly  discovered,  producing  a  new  and  use- 
ful result,  the  subject  is  patentable.  In  this  view,  the  improvement 
of  the  plaintiffs  is  the  application  of  a  combination  of  machinery  to  a 
new  end ;  to  the  development  and  application  of  a  new  principle,  re- 
sulting in  a  new  and  useful  manufacture.  That  the  discovery  of  a 
new  principle  is  not  patentable,  but  it  must  be  embodied  and  brought 
into  operation  by  machinery,  so  as  to  produce  a  new  and  a  useful 
result  Upon  this  view  of  the  patent,  it  is  an  important  question  for 
the  jury  to  determine,  from  the  evidence,  whether  the  fact  is  estab- 
lished, on  which  the  alleged  improvement  is  founded,  that  lead  in  a 
set,  or  semi-solid  state,  can  thus  be  reunited  or  welded,  after  separa- 
tion."    To  this  instruction  the  defendants  excepted. 

It  was  also  objected,  that  the  plaintiff'  patent  was  invalid  for  want 
of  originality ;  that  the  invention  had  been  before  described  in  public 
works,  and  Bramah,  Hague,  Titus,  Fox,  and  Potter,  were  relied  on 
by  the  defendants. 

To  this  it  was  replied  by  the  court :  <<  That  in  the  view  taken  by 
the  court  in  the  construction  of  the  patent,  it  was  not  material 
whether  the  mere  combinations  of  machinery  referred  to  were  similar 
to  the  combination  used  by  the  Hansons,  because  the  originality  did 
not  consist  in  the  novelty  of  the  machinery,  but  in  bringing  a  newly 
discovered  principle  into  practical  application,  by  which  a  usefdl, 
article  of  manufacture  is  produced,  and  wrought  pipe  made  as 
distinguished  from  cast  pipe."  To  this  charge  there  was  also  an 
exception. 

The  word  principle  is  used  by  elementary  writers  on  patent  sub- 
jects, and  sometimes  in  adjudications  of  courts,  with  such  a  want 
of  precision  in  its  application,  as  to  mislead.  It  is  admittedi 
[  *  175  ]  *that  a  principle  is  not  patentable.  A  principle,  in  the  ab- 
stract, is  a  fundamental  truth ;  an  original  cause ;  a  motive ; 
these  cannot  be  patented,  as  no  one  can  claim  in  either  of  them  an 
exclusive  right  Nor  can  an  exclusive  right  exist  to  a  new  power, 
should  one  be  discovered  in  addition  to  those  already  known. 
Through  the  agency  of  machinery  a  new  steam  power  may  be  said 
to  have  been  generated.  But  no  one  can  appropriate  this  power  ex- 
clusively to  himself,  under  the  patent  laws.  The  same  may  be  said 
of  electricity,  and  of  any  other  power  in  nature,  which  is  alike  open 
to  all,  and  may  be  applied  to  useful  purposes  by  the  use  of  ma- 
chinery. 


^  • 
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In  all  such  cases,  the  processes  used  to  extract,  modify,  and  con- 
centrate natural  agencies,  constitate  the  invention.  The  elements  of 
the  power  exist ;  the  invention  is  not  in  discovering  them,  but  in  ap« 
plying  them  to  nsefnl  objects.  Whether  the  machinery  used  be 
novel,  or  consist  of  a  new  combination  of  parts  known,  the  right  of 
the  inventor  is  secured  against  aU  who  use  the  same  mechanical 
power,  or  one  that  shall  be  substantially  the  same.  ' 

A  patent  is  not  good  for  an  effect,  or  the  result  of  a  certain  process, 
as  that  would  prohibit  all  other  persons  from  making  the  same  thing 
by  any  means  whatsoever.  This,  by  creating  monopolies,  would 
discourage  arts  and  manufactures,  against  the  avowed  policy  of  the 
patent  laws. 

A  new  property  discovered  in  matter,  when  practically  applied,  in* 
the  construction  of  a  useful  article  of  commerce  or  manufacture,  is» 
patentable ;  but'  the  process,  through  which  the  new  property  is  de-> 
veloped  and  applied,  must  be  stated,  with  such  precision  as  to  enable 
an  ordinary  mechanic  to  construct  and  apply  the  necessary  process. 
This  is  required  by  the  patent  laws  of  England  and  of  the  United 
States,  in  order  that  when  the  patent  shall  run  out,  the  public  may 
know  how  to  profit  by  the  invention.  It  is.  said,  in  the  case  of  The 
Househill  Company  v,  Neilson,  Webster's  Patent  Cases,  683 :  ^  A 
patent  will  be  good,  though  the  subject  of  the  patent  consists  in  the 
discovery  of  a  great,  general,  and  most  comprehensive  principle  in 
science  or  law  of  nature,  if  that  principle  is  by  the  specification  ap- 
plied to  any  special  purpose,  so  as  thereby  to  effectuate  a  practical 
result  and  benefit  not  previously  attained."  In  that  case,  Mr.  Justice 
Clerk,  in  his  charge  to  the  jury,  said :  <<  The  specification  does  not 
claim  any  thing  as  to  the  form,  nature,  shape,  materials,  numbers,  or 
mathematical  character  of  the  vessel  or  vessels  in  which  the  air  is  to 
be  heated,  or  as  to  the  mode  of  heating  such  vessels,"  &c.  The  pat- 
ent was  for  ^  the  improved  application  of  air  to  produce  heat  in  fires, 
forges,  and  furnaces,  where  bellows  or  other  blowing  apparatus  are 
required." 

*  In  that  case,  although  the  machinery  was  not  claimed  [  *  176  ] 
as  a  part  of  the  invention,  the  jury  were  instructed  to  in- 
quire, ^  whether  the  specification  was  not  such  as  to  enable  workmen 
of  ordinary  skill  to  make  machinery  or  apparatus  capable  of  pro- 
ducing the  effect  set  forth  in  said  letters-patent  and  specification." 
And,  that  in  order  to  ascertain  whether  the  defendants  had  infiinged 
the  patent,  the  jury  should  inquire  whether  they  '<  did  by  themselves 
or  others,  and  in  contravention  of  the  privileges  conferred  by  the  said 
letters-patent,  use  machinery  or  apparatus  substantially  the  same  with 
the  machinery  or  apparatus  described  in  the  plaintiffs'  specification! 
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and  to  the  effect  set  forth  in  said  letters-patent  and  specification.'^ 
So  it  would  seem  that  where  a  patent  is  obtained,  without  a  claim 
to  the  invention  of  the  machinery,  through  which  a  valuable  result  is 
produced,  a  precise  specification  is  required ;  and  the  test  of  infringe- 
ment is,  whether  the  defendants  have  used  substantially  the  same 
process  to  produce  the  same  result. 

In  the  case  before  us,  the  court  instructed  the  jury  that  the  inven- 
tion did  not  consist  '^  in  the  novelty  of  the  machinery,  but  in  bringing 
a  newly  discovered  principle  into  practical  application,  by  which  a 
useful  article  of  manufacture  is  produced,  and  wrought  pipe  made  as 
distinguished  from  cast  pipe." 

A  patent  for  leaden  pipes  would  not  be  good,  as  it  would  be  for  an 
effect,  and  would,  consequently,  prohibit  all  other  persons  from  using 
the  same  article,  however  manufactured.  Leaden  pipes  are  the  same, 
the  metal  being  in  no  respect  different  Any  difference  in  form  and 
stxength  must  arise  from  the  mode  of  manufacturing  the  pipes.  The 
new  property  in  the  metal  claimed  to  have  been  discovered  by  the 
patentees,  belongs  to  the  process  of  manufacturCi  and  not  to  the 
thing  made. 

But  we  must  look  to  the  daim  of  the  invention  stated  in  their  ap- 
plication by  the  patentees.  They  say :  ^  We  do  not  daim  as  osxr 
invention  and  improvement  any  of  the  parts  of  the  above-described 
machinery,  independently  of  their  arrangement  and  combination 
above  set  forth."  ^  What  we  claim  as  our  invention,  and  desire  to 
secure  by  letters-patent|  is,  the  combination  of  the  following  parts 
above  described,  to  wit,  the  core  and  bridge  or  guide-piece,  the  cham- 
ber, and  the  die,  when  used  to  form  pipes  of  metal,  under  heat  and 
pressure,  in  the  manner  set  forth,  or  in  any  other  manner  substan- 
tially the  same." 

The  patentees  have  founded  their  claim  on  this  specification,  and 
they  can  neither  modify  nor  abandon  it  in  whole  or  in  part.  The 
combination  of  the  machinery  is  claimed,  through  which  the  new 
property  of  lead  was  developed,  as  a  part  of  the  process  in  the  struc- 
ture of  the  pipes.  But  the  jury  were  instructed,  ^  that  the 
[  *  177  ]  originality  of  the  invention  did  not  consist  in  the  *  novelty 
of  the  machinery,  but  in  bringing  a  newly  discovered  prin- 
ciple into  practical  application."  The  patentees  claimed  the  com- 
bination of  the  machinery  as  their  invention  in  part,  and  no  such 
daim  can  be  sustaim^d  without  establishing  its  novelty —  not  as  to 
the  parts  of  which  it  is  composed^  but  as  to  the  combination.  The 
question,  whether  the  newly  developed  property  of  lead,  used  in  the 
formation  of  pipes,  might  have  been  patented,  if  claimed  as  devel* 
oped,  without  the  invention  of  machinery,  was  not  in  the  case. 
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In  the  case  of  Bean  v.  Smallwood,  3  Story,  408,  Mr.  Jostiee  Story 
said :  ^  He  (the  patentee)  says  that  the  same  apparatus,  stated  in  this 
last  claim,  has  been  long  in  nse,  and  applied^  if  not  to  chairs,  at  least  in 
other  machines,  to  purposes  of  a  similar  nature*  If  this  be  so,  then 
the  invention  is  not  new,  but  at  most,  is  an  old  invention  or  appara- 
tus, or  machinery  applied  to  a  new  purpose.  Now  I  take  it  to  be 
dear,  that  a  machine,  or  apparatus,  or  other  mechanical  contrivance, 
in  order  to  give  the  party  a  claim  to  a  patent  therefor,  must  in  itself 
be  substantially  new.  !l^  it  is  old  and  well  known,  and  applied  only 
to  a  new  purpose,  that  does  not  make  it  patentable." 

We  think  there  was  error  in  the  above  instruction,  that  the  novelty 
of  the  combination  of  the  machinery,  specifically  claimed  by  the  pat- 
entees as  their  invention,  was  not  a  material  fact  for  the  jury,  and 
that  on  that  ground,  the  judgment  must  be  reversed.  The  other 
rulings  of  the  court  excepted  to,  we  shall  not  examine,  as  they  are 
substantially  correct. 

Nelson,  J.,  Wayne,  J.,  and  Oiler,  J.,  dissented. 

Nelson,  J.,  dissenting. 

The  patent  in  this  6ase,  according  to  the  general  description  given 
by  the  patentees,  is,  for  improvements  upon,  and  additions  to,  the 
machinery  or  apparatus  of  Thomas  Burr,  for  manufacturing  pipes 
and  tubes  from  metallic  substances.  They  declare,  that  the  nature  of 
their  invention,  and  the  manner  in  which  the  same  is  to  operate,  are 
particularly  described  and  set  forth  in  their  specification.  In  that, 
they  refer  to  the  patent  of  Burr  of  the  11th  April,  1820,  for  making 
lead  pipe  out  of  set  or  solid  lead  by  means  of  great  pressure,  the 
product  being  wrought  pipe,  as  contradistinguished  from  cast,  or  pipe 
made  according  to  the  draw-bench  system.  The  apparatus,  as  de- 
scribed by  Burr,  consisted  of  a  strong  iron  cylinder,  bored  sufficiently 
true  for  a  piston  to  traverse  easily  within  it.  This  cylinder  was 
closed  at  one  end  by  the  piston,  and  also  closed  at  the  other,  except  a 
small  aperture  for  the  die  which  formed  the  external  diameter  of  the 
pipe.  The  core  or  mandril,  which  determined  the  inner 
*  diameter,  was  a  long  cylindrical  rod  of  steel,  one  end  of  [  *  178  ] 
which  was  attached  to  the  face  of  the  piston,  extending 
through  the  centre  of  the  cylinder,  and  passing  also  through  the 
centre  of  the  die  at  the  opposite  end,  leaving  a  space  around  the 
ooie,  and  between  it  and  the  die  for  the  formation  of  the-  pipe.  The 
metal  to  form  the  pipe  was  admitted  into  the  cylinder  in  a  fluid  state, 
and  when  it  became  set  or  solid,  the  power  of  a  hydraulic  press  was 
applied  to  the  head  of  the  piston,  which,  moving  against  the  body 
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of  solid  lead  in  the  cylinder,  drove  it  tfarongfa  the  die,  the  long  core 
advancing  with  the  piston,  and  with  the  body  of  lead  through  the  die, 
and  thus  forming  the  pipe.  The  cylinder  usually  holds  from  three  to 
four  hundred  pounds  of  lead,  and  continuous  pipe  is  made  till  the 
whole  charge  is  driven  out 

This  plan,  though  one  of  deserved  merit,  and  of  great  originality, 
failed,  when  reduced  to  practice,  except  for  the  purpose  of  making 
very  large  pipe,  larger  than  that  usually  in  demand,  and  consequentiy 
passed  out  of  general  use.  The  long  core  attached  to  the  face  of 
the  piston,  advancing  with  it  in  the  solid  lead  under  the  great  pressure 
required,  was  liable  to  warp  and  twist  out  of  a  straight  line,  and  out 
of  centre  in  the  die,  which  had  the  effect  to  destroy  the  uniformity 
of  the  thickness,  and  centrality  of  the  bore  of  the  pipe. 

The  old  mode,  therefore,  of  making  pipe  by  the  draw-bench  sys- 
tem, continued  down  to  1837,  when  the  patentees  in  this  case  discov* 
ered,  by  experiment,  that  lead,  when  recentiy  set  and  solid,  but  still 
under  heat  and  extreme  pressure,  in  a  close  vessel,  would  reunite 
after  a  separation  of  its  parts,  and  "  heal "  (in  the  language  of  the 
patentees)  '^  as  it  were  by  the  first  intention,"  as  completely  as  though 
it  had  not  been  divided. 

Upon  the  discovery  of  this  property  of  lead,  which  had  never  be- 
fore been  known,  but,  on  the  contrary,  had  been  supposed  and 
believed,  by  all  men  of  science  skilled  in  metals,  to  be  impossiblei 
the  patentees  made  an  alteration  in  the  apparatus  of  Burr,  founded 
upon  thb  new  property  discovered  in  the  metal,  and  succeeded  com- 
pletely in  making  wrought  pipe  out  of  solid  lead  by  means  of  the 
hydraulic  pressure.  The  product  was  so  much  superior  in  quality  to 
that  made  according  to  the  old  mode,  that  it  immediately  wholly 
superseded  it  in  the  market  The  pipe  was  also  made  much 
cheaper. 

The  patentees,  by  their  discovery,  were  enabled  to  dispense  with 
the  long  core  of  Burr,  and  to  fix  firmly  a  bridge  or  cross-bars  at  the 
end  of  the  cylinder  near  the  die,  to  which  bridge  they  fastened  a 
short  core  extending  into  and  through  the  die.  By  this  arrangement, 
they  obtained  a  firm,  immovable  core,  that  always  preserved  its  cen- 
trality with  the  die,  and  secured  the  manufacture  of  pipe  of 
[  *  179  ]  uniformity  of  thickness  of  wall  and  *  accuracy  of  bore,  of 
any  dimension.  The  lead,  after  being  admitted  into  the 
cylinder  in  a  fluid  state,  was  allowed  to  remain  till  it  became  solid, 
and  was  then  driven  by  the  piston  through  the  apertures  in  the  bridge 
into  a  chamber  between  it  and  the  die,  where  the  parts  reunited,  aftet 
the  separation,  as  completely  as  before,  and,  passing  out  at  the  die 
around  the  fixed  short  core,  formed  perfect  pipe. 
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The  patentees  state,  that  they  do  not  intend  to  confine  themselves 
to  the  arrangement  of  the  appaiatos  thus  particnlarly  specified,  and 
point  ont  Beveral  other  modes  by  which  the  same  result  may  be  pro- 
duced, all  of  which  variations  would  readily  suggest  themselves,  as 
they  observe,  to  any  practical  engineer,  witiiout  departing  from  the 
sabstantial  originality  of  the  invention,  the  remarkable  feature  of 
which,  they  say,  is,  that  lead,  when  in  a  set  state,  being  yet  under  heat, 
can  be  made,  by  extreme  pressure,  to  reunite  perfectly  around  a  core 
after  separation,  and  thus  be  formed  into  strong  pipes  or  tubes. 
Pipes,  thus  made,  are  found  to  possess  great  solidity  and  unusual 
Btiength,  and  a  fine  uniformity,  such  as  had  never  before  been  a^ 
tained  by  any  other  mode.  The  essential  difference  in  its  character, 
and  which  distinguishes  it  from  all  other  theretofore  known,  they  add, 
is,  that  it  is  wrought  under  heat,  by  pressure  and  constriction,  from 
set  or  solid  metal. 

They  do  not  daim,  as  their  invention  or  improvement,  any  of  Hie 
parts  of  the  machinery,  independently  of  the  arrangement  and  com- 
bination set  forth. 

'^  What  we  daim  as  our  invention,  they  say,  is,  the  combination 
of  the  following  parts  above  described,  to  wit:  the  core  and  bridge 
or  guide-piece,  with  the  cylinder,  the  piston,  the  chamber,  and  die, 
when  used  to  form  pipes  of  metal  under  heat  and  pressure,  in  the 
manner  set  forth,  or  in  any  other  manner  substantially  the  same." 

It  is  supposed  that  the  patentees  claim,  as  the  novelty  of  their  in- 
vention, the  arrangement  and  combination  of  the  machinery  which 
they  have  described,  disconnected  from  the  employment  of  the  new 
property  of  lead,  which  they  have  discovered,  and  by  the  practiced 
application  and  use  of  which  they  have  succeeded  in  producing  the 
new  manufacture.  And  the  general  titie  or  description  of  their  in- 
vention, given  in  the  body  of  their  letters-patent,  is  referred  to  as 
evidence  of  such  claim.  But  every  patent,  whatever  may  be  the 
general  heading  or  titie  by  which  the  invention  is  designated,  refers 
to  the  specification  annexed  for  a  more  particular  description ;  and 
hence  this  court  has  heretofore  determined,  that  the  specification  con- 
stitutes a  part  of  the  patent,  and  that  they  must  be  construed  together 
when  seeking  to  ascertain  the  discovery  claimed.  Hogg  et  oL  v* 
Bmerson,  6  How.  437. 

*  The  same  rule  of  construction  was  applied  by  the  court  [  *  180  ] 
of  exchequer,  in  England,  in  the  case  of  Neil  son's  patent 
for  the  hot-air  blast.     Webster's  Cases,  373. 

Now,  on  looking  into  the  specification,  we  see,  that  the  leading 
feature  of  the  invention  consists  in  the  discoveiy  of  a  new  property 
in  the  artide  of  lead,  and  in  the  employment  and  adaptation  of  it, 
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by  means  of  the  machinery  described,  to  the  production  of  a  new 
article,  wrought  pipe,  never  before  successfully  made.     Without  the 
discovery  of  ttiis  new  property  in  the  metal,  tiie  machinery  or  appa« 
ratus  would  be  useless,  and  not  the  subject  of  a  patent     It  is  in 
connection  with  this  property,  and  the  embodiment  and  adaptation 
of  it  to  practical  use,  that  the  machinery  is  described,  and  the  ar- 
rangement claimed.     The  discovery  of  this  new  element  or  property 
led  naturally  to  the  apparatus,  by  which  a  new  and  most  usefdl 
result  is  produced.     The  apparatus  was  but  incidental,  and  subsidi- 
ary to  the  new  and  leading  idea  of  the  invention.     And  hence,  the 
patentees  set  forth,  as  the  leading  feature  of  it,  the  discovery,  that 
lead,  in  a  solid  state,  but  under  heat  and  extreme  pressure  in  a  close 
vessel,  will  reunite,  after  separation  of  its  parts,  as  completely  as 
though  it  had  never  been  separated.     It  required  very  little  ingenuity, 
after  the  experiments  in  a  close  vessel,  by  which  this  new  property  of 
the  metal  was  first  developed,  to  construct  the  necessary  machinery 
for  the  formation  of  the  pipe.     The  apparatus,  essential  to  develop 
this  property,  would  at  once  suggest  the  material  parts,  especially  in 
the  state  of  the  art  at  the  time.     Any  skilful  mechanic,  with  Burr's 
machine  before  him,  would  readily  construct  the  requisite  machinery* 
The  patentees,  therefore,  after  describing  their  discovery  of  this 
property  of  lead,  and  the  apparatus  by  means  of  which  they  apply 
the  metal  to  the  manufacture  of  pipe,  claim  the  combination  of  the 
machinery,  only  when  used  to  form  pipes  under  heat  and  pressure^ 
in  the  manner  set  forth,  or  in  any  other  manner  substantially  the 
same.    They  do  not  claim  it  as  new,  separately,  or  when  used  for 
any  other  purpose,  or  in  any  other  way;  but  claim  it  only,  when  ap« 
plied  for  the  purpose  and  in  the  way  pointed  out  in  the  specification* 
The  combination,  as  machinery,  may  be  old ;  may  have  been  long 
used ;  of  itself,  what  no  one  could  claim  as  his  invention,  and  may 
not  be  the  subject  of  a  patent.    What  is  claimed  is,  that  it  never  had 
been  before  applied  or  used,  in  the  way  and  for  the  purpose  they 
have  used  and  applied  it,  namely,  in  the  embodiment  and  adaptation 
of  a  newly  discovered  property  in  lead,  by  means  of  which  they  are 
enabled  to  produce  a  new  manufacture  —  vtrrought  pipe  —  out  of  a 
mass  of  solid  lead.    Burr  had  attempted  it,  but  failed.     These  pat- 

entees,  after  the  lapse  of  seventeen  years,  having  discovered 
[  *  181  ]  *  this  new  property  in  the  metal,  succeeded  by  the  use  and 

employment  of  it,  and  since  then,  none  other  than  wrought 
lead  pipe,  made  out  of  solid  lead,  has  been  found  in  the  market,  hav- 
ing superseded,  on  account  of  its  superior  quality  and  cheapness,  all 
other  modes  of  manufacture. 

Now  the  construction,  which  I  understand  a  majority  of  my  breth* 
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ren  are  inclined  to  give  to  this  patent,  namely,  that  the  patentees 
claim,  as  the  originality  of  their  invention,  simply,  the  combination 
of  the  machinery  employed,  with  great  deference,  seems  to  me  con- 
trary to  the  fair  and  reasonable  import  of  the  language  of  the  specifi- 
cation, and  also  of  the  summary  of  the  claim.  The  tendency  of 
modem  decisions  is  to  construe  specifications  benignly,  and  to  look 
through  mere  forms  of  expression,  often  inartificially  used,  to  the 
substance,  and  to  maintain  the  right  of  the  patentee  to  the  thing 
reaUy  invented,  if  ascertainable  upon  a  liberal  consideration  of  the  lan- 
guage of  the  specification,  when  taken  together.  For  this  purpose, 
phrases  standing  alone  are  not  to  be  singled  out,  but  the  whole  are 
to  be  taken  in  connection.    1  Sumn.  483-485. 

Baron  Parke  observed,  in  delivering  the  opinion  of  the  court  in 
NeUson's  pateAt,  ^  that,  half  a  century  ago,  or  even  less,  within  fif- 
teen or  twenty  years,  there  seems  to  have  been  very  much  a  practice 
with  both  judges  and  juries  to  destroy  the  patent  right,  even  of  ben« 
eficial  patents,  by  exercising  great  astuteness  in  taking  objections^ 
either  as  to  the  title  of  the  patent,  but  more  particularly  as  to  the 
specifications,  and  many  valuable  patent  rights  have  been  destroyed 
in  consequence  of  the  objections  so  taken.  Within  the  last  ten  years 
or  more,  the  courts  have  not  been  so  strict  in  taking  objections  to  the 
specifications,  and  they  have  endeavored  to  hold  a  fair  hand  between 
the  patentee  and  the  public,  willing  to  give  the  patentee  the  reward 
of  his  patent." 

Construing  the  patent  before  us  in  this  spirit,  I  cannot  but  think 
that  the  thing  really  discovered,  and  intended  to  be  described,  and 
claimed  by  these  patentees,  cannot  well  be  mistaken.  That  they 
did  not  suppose  the  novelty  of  their  invention  consisted  simply  in 
the  arrangement  of  the  machinery  described,  is  manifest.  They  state, 
distinctly,  that  the  leading  feature  of  their  discovery  consisted  of  this 
new  property  of  lead,  and  some  of  its  alloys,  — •  this,  they  say,  is  the 
remarkable  feature  of  their  invention  —  and  the  apparatus  described 
is  regarded  by  them  as  subordinate,  and  as  important  only  as  ena^ 
bling  them  to  give  practical  effect  to  this  newly-discovered  property, 
by  means  of  which  they  produce  the  new  manufacture.  If  they  have 
failed  to  describe  aiid  claim  this,  as  belonging  to  their  invention,  it  is 
manifest,  upon  the  face  of  their  specification,  that  they  have 
*  failed  to  employ  the  proper  words  to  describe  and  claim  [  *182  ] 
what  they  intended ;  and  that  the  very  case  is  presented,  in 
which,  if  the  court,  in  the  language  of  Baron  Parke,  will  endeavor  to 
hold  a  fair  band  between  the  patentee  and  the  public,  it  will  look 
through  the  forms  of  expression  used,  and  discover,  if  it  can,  the 
thing  really  invented.    Apply  to  the  specification  this  rule  of  coq« 
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stniction,  and  all  difficulty  at  once  diBappeaie.    The  thing  inventedi 
and  intended  to  be  claimed,  is  too  apparent  to  be  mistaken. 

The  patentees  have  certainly  been  unfortunate  in  the  language  of 
the  specification,  if,  upon  a  fair  and  liberal  interpretation,  they  have 
clainxed  only  the  simple  apparatus  employed ;  when  they  have  not 
only  set  forth  the  discovery  of  this  property  in  the  metal,  as  the  great 
feature  in  their  invention,  but,  as  is  manifest,  without  it  the  appara« 
tus  would  have  been  useless.  Strike  out  this  new  property  from 
their  description  and  from  their  claim,  and  nothing  valuable  is  left. 
All  the  rest  would  be  worthless.  This  lies  at  the  foundation  upon 
which  the  great  merit  of  the  invention  rests,  and  without  a  knowl* 
edge  of  which  the  new  manufacture  could  not  have  been  produced ; 
and,  for  aught  we  know,  the  world  would  have  been  deprived  of  it 
down  to  this  day. 

If  the  patentees  had  claimed  the  combination  of  the  core  and 
bridge  or  guide-piece,  with  the  cylinder,  the  chambers,  and  the  die, 
and  stopped  there,  I  admit  the  construction,  now  adopted  by  a 
majority  of  my  brethren,  could  not  be  denied ;  although,  even 
then,  it  would  be  obvious,  from  an  examination  of  the  specifica- 
tion as  a  whole,  that  the  draftsman  had  mistaken  the  thing  really 
invented,  and  substituted  in  its  place  matters  simply  incidental, 
and  of  comparative  insignificance.  But  the  language  of  the  claim 
does  not  stop  here.  The  combination  of  these  parts  is  claimed 
only  when  used  to  form  pipes  of  lead,  under  heat  and  pressure, 
in  the  manner  set  forth,  — that  is,  when  used  for  the  embodi- 
ment and  adaptation  of  this  new  property  in  the  metal  for  making 
wrought  pipe  out  of  a  solid  mass  of  lead.  This  guarded  limitation 
of  the  use  excludes  the  idea  of  a  claim  to  the  combination  for  any 
other,  and  ties  it  down  to  the  instance,  when  the  use  incorporates 
within  it  the  new  idea  or  element  which  gives  to  it  its  value,  and  by 
means  of  which  the  new  manufacture  is  produced.  How,  then,  can 
it  be  consistentiy  held  that  here  is  a  simple  claim  to  the  machinery, 
and  nothing  more,  when  a  reasonable  interpretation  of  the  words  not 
only  necessarily  excludes  any  such  claim,  but  in  express  terms  sets 
forth  a  different  one,  —  one  not  only  different  in  the  conception  of 
the  invention,  but  different  in  the  practical  working  of  the  apparatus, 

to  accomplish  the  purpose  intended  ? 
[  *  183  ]  *  I  conclude,  therefore,  that  the  daim,  in  this  case,  is  not 
simply  for  the  apparatus  employed  by  the  patentees,  but  for 
the  embodiment  or  employment  of  the  newly-disoovered  property  in 
the  metal,  and  the  practical  adaptation  of  it,  by  these  means,  to  the 
production  of  a  new  result,  namely,  the  manufaotore  of  wrought 
pipe  out  of  solid  lead 
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TheDi  is  this  the  proper  subject-matter  of  a  patent  ? 

This  question  was  first  largely  discussed  by  counsel  and  court  in 
the  celebrated  case  of  Boulton  v.  Bull,  2  H.  Black.  463,  involving 
the  validity  of  Watt's  patent,  which  was  for  ''a  new  invented 
method  for  lessening  the  consumption  of  fiiel  and  steam  in  fire- 
engines.''  This  was  effected  by  indosing  the  steam  vessel  or  cylinder 
with  wood  or  other  material,  which  preserved  the  heat  in  the  steam 
vessel;  and  by  condensing  the  steam  in  separate  vessels.  It  was  ad- 
mitted, on  the  argument,  that  there  was  no  new  mechanical  construc- 
tion invented  by  Watt,  and  the  validity  of  the  patent  was  placed  on 
the  ground  that  it  veas  for  well-known  principles,  practicaUy  ap- 
plied,  producing  a  new  and  useful  result  On  the  other  hand,  it  was 
conceded,  that  the  application  of  the  principles  in  the  manner  de- 
scribed v(ras  new,  and  produced  the  result  claimed ;  but  it  was  de- 
nied, that  this  constituted  the  subject  matter  of  a  patent  Heath 
and  Buller,  Justices,  agreed  with  the  counsel  for  the  defendant  But 
Lord  Chief  Justice  Eyre  laid  down  the  true  doctrine,  and  which,  I 
think,  will  be  seen  to  be  the  admitted  doctrine  of  the  courts  of  Eng- 
land at  this  day.  ^  Undoubtedly,"  he  observed,  ^^  there  can  be  no 
patent  for  a  mere  principle ;  but  for  a  principle,  so  far  embodied  and 
connected  with  corporeal  substances  as  to  be  in  a  condition  to  act, 
and  to  produce  effects  in  any  art,  trade,  mystery,  or  manual  occupa- 
tion, I  think  there  may  be  a  patent  Now,  this,"  he  continues,  ^^  is, 
in  my  judgment,  the  thing  for  which  the  patent  stated  in  the  case 
was  granted ;  and  this  is  what  the  specification  describes,  though  it 
miscalls  it  a  principle.  It  is  not  that  the  patentee  conceived  an  ab- 
stract notion,  that  the  consumption  of  steam  in  fire-engines  may  be 
lessened ;  but  he  has  discovered  a  practical  manner  of  doing  it ;  and 
for  that  practical  manner  of  doing  it,  he  has  taken  this  patent  Surely^" 
he  observes,  ^  this  is  a  very  different  thing  from  taking  a  patent  for  a 
principle.  The  apparatus,  as  we  have  said,  was  not  new.  There  is 
no  new  mechanic^  construction,  said  the  counsel  for  the  patentee, 
invented  by  Watt,  capable  of  being  the  subject  of  a  distinct  specifi- 
cation ;  but  his  discovery  was  of  a  principle,  the  method  of  applying 
which  is  clearly  set  forth."  Chief  Justice  Eyre  admitted  that  the 
means  used  were  not  new,  and  that,  if  the  patent  had  been  taken  out 
for  the  mechanism  used,  it  must  faiL 

*  He  observed :  ^  When  the  effect  produced  is  some  new  [  *  184  ] 
substance  or  composition  of  things,  it  should  seem  that  the 
privilege  of  the  sole  working  or  making  ought  to  be  for  such  new  sub- 
stances or  composition,  without  regard  to  the  mechanism  or  process 
by  which  it  has  been  produced,  which,  though  perhaps  also  new,  will 
be  only  useful  as  producing  th^  new  substance."    Again :  ^  Whei| 

VOL.  XX.  11 
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the  effect  produced  is  no  new  substance,  or  composition  of  thingSi 
the  patent  can  only  be  for  the  mechanism,  if  new  mechanism  is  used ; 
or  for  the  process,  if  it  be  a  new  method  of  operating,  with  or  with- 
out old  mechanism,  by  which  the  effect  is  produced.''  And  again, 
he  observes :  <^  If  we  wanted  an  illustration  of  the  possible  merit  of  a 
new  method  of  operating  with  old  machinery,  we  might  look  to  the 
identical  case  before  the  court"    pp.  493, 495,  496. 

This  doctrine,  in  expounding  the  law  of  patents,  was  announced 
in  1795,  and  the  subsequent  adoption  of  it  by  the  English  courts, 
shows,  that  Chief  Justice  Eyre  was  considerably  in  advance  of  his 
associates  upon  this  branch  of  the  law.  He  had  got  rid,  at  an  early 
day,  of  the  prejudice  against  patents  so  feelingly  refeired  to  by  Baron 
Parke  in  Neilson  v.  Harford,  and  comprehended  tiie  great  advantages 
to  his  country  if  properly  encouraged.  He  observed,  in  another  part 
of  his  opinion,  that  ^  tiie  advantages  to  the  public  from  improve- 
ments of  this  kind  are  beyond  all  calculation  important  to  a  commer- 
cial country ;  and  the  ingenuity  of  artists,  who  turn  their  thoughts 
towards  such  improvements,  is,  in  itself,  deserving  of  encouragement.'* 

This  doctrine  was  recognized  by  the  court  of  king's  bench  in  the 
King  V.  Wheeler,  2  B.  &  Aid.  360. 

It  is  there  observed,  that  the  word  ^  manufactures,"  in  the  patent 
act,  may  be  extended  to  a  mere  process  to  be  carried  on  by  known 
implements  or  elements,  acting  upon  known  substances,  and  ulti- 
mately producing  some  other  known  substance,  but  producing  it  in  a 
cheaper  or  more  expeditious  manner,  or  of  a  better  or  more  useful  kind* 

Now,  if  this  process  to  be  carried  on  by  known  implements  acting 
upon  known  substances^  and  ultimately  producing  some  other  known 
substance  of  a  better  kind,  is  patentable,  d  fortiori  will  it  be  patent- 
able, if  it  ultimately  produces  not  some  other  known  substance,  but 
an  entirely  new  and  useful  substance. 

In  Forsyth's  patent,  which  consists  of  the  application  and  use  of 
detonating  powder  as  priming  for  the  discharge  of  fire-arms,  it  was 
held  that  whatever  might  be  the  construction  of  the  lock  or  contri^ 
vance  by  which  the  powder  was  to  be  discharged,  the  use  of  the  de 
tonating  mixture  as  priming,  which  article  of  itself  was  not  new,  was 
an  infringement.     Webster's  Pat  Cas.  94,  97  (n) ;  Curtis  on  Pat. 

230. 
[  *  185  ]  *  This  case  is  founded  upon  a  doctrine  which  has  been 
recognized  in  several  subsequent  cases  in  England,  namely, 
that  where  a  person  discovers  a  principle  or  property  of  nature,  or 
where  he  conceives  of  a  new  application  of  a  well-known  principle 
or  property  of  nature,  and  also  of  some  mode  of  carrying  it  out  into 
practice,  so  a9  to  produce  or  attain  a  new  and  useful  effect  or  result^ 
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he  is  entitled  to  protection  against  all  other  modes  of  carrying  the 
same  principle  or  property  into  practice  for  obtaining  the  same  effect 
or  result 

The  novelty  of  the  conception  consists  in  the  discovery  and  appli- 
cation in  the  one  case,  and  of  the  application  in  the  other,  by  whidi 
a  new  product  in  the  arts  or  manufactures  is  the  effect ;  and  the 
question,  in  case  of  an  inftingement,  is  as  to  the  substantial  identity 
of  the  principle  or  property,  and  of  the  application  of  the  same,  and 
consequentiy  the  means  or  machinery  made  use  of,  material  only  so 
far  as  they  affect  the  identity  of  the  application. 

In  the  case  of  Jupe's  patent  for  ^'  an  improved  expanding  table,'' 
Baron  Alderson  observed,  speaking  of  this  doctrine :  '<  You  cannot 
take  out  a  patent  for  a  principle ;  you  may  take  out  a  patent  for  ^ 
principle  coupled  with  the  mode  of  carrying  the  principle  into  effect 
But  then,  you  must  start  with  having  invented  some  mode  of  carry* 
ing  the  principle  into  effect;  if  you  have  done  that,  then  you  are 
entitied  to  protect  yourself  from  all  other  modes  of  carrying  the  same 
principle  into  effect,  tl^at  being  treated  by  the  jury  as  piracy  of  your 
original  invention."  Webster's  Pat  Cases,  146.  The  same  doctrine 
was  maintained  also  in  the  case  of  Neilson's  patent  for  the  hot-air 
blast,  in  the  K.  B.  and  exchequer  in  England.  Webster's  Pat  Cases, 
342,  371 ;  Curtis,  §§  74, 148,  232^  Webster's  Pat  Cases,  310. 

This  patent  came  also  before  the  court  of  sessions  in  Scotiand ; 
and  in  submitting  the  case  to  the  jury,  the  lord  justice  remarked : 
^  That  the  main  merit,  the  most  important  part  of  the  invention,  may 
consist  in  the  conception  of  the  original  idea — in  the  discovery  of 
the  principle  in  science,  or  of  the  law  of  nature,  stated  in  the  patent; 
and  littie  or  no  pains  may  have  been  taken  in  working  out  the  best 
mode  of  the  application  of  the  principle  to  the  purpose  set  forth  in 
the  patent  But  still,  if  the  principle  i^  stated  to  be  applicable  to 
any  special  purpose,  so  as  to  produce  any  result  previously  unknown, 
in  the  way  and  for  the  objects  described,  the  patent  is  good.  It  is 
no  longer  an  abstract  principle.  It  becomes  to  be  a  principle  turned 
to  account,  to  a  practical  object,  and  applied  to  a  special  result  It 
becomes,  then,  not  an  abstract  principle,  which  means  a  principle  con* 
sidered  apart  from  any  special  purpose  or  practical  operation, 
but  the  discovery  and  statement  of  a  principle  for  a  *  special  [  *  186  ] 
purpose,  that  is,  a  practical  invention,  a  mode  of  carrying  a 
principle  into  effect  That  such  is  the  law,"  he  observes,  '<  if  a  well- 
known  principle  is  applied  for  the  first  time  to  produce  a  practical 
result  for  a  special  purpose,  has  never  been  disputed,  and  it  would 
be  very  strange  and  unjust  to  refuse  the  same  legal  effect,  when  the 
inventor  has  the  additional  merit  of  discovering  the  principle,  as  well 
18  its  application  to  a  practical  object" 
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Then  he  obserres,  again:  ^Jb  it  an  objection  to  the  patent  that,  in 
its  application  of  a  new  principle  to  a  certain  specified  result,  it  in- 
cludes every  variety  of  mode  of  applying  the  principle  according  to 
the  general  statement  of  the  object  and  benefit  to  be  attained?  This,'' 
he  observes,  ^^is  a  question  of  law,  and  I  must  tell  you  distinctly  that 
this  generality  of  claim,  that  is,  for  all  modes  of  applying  the  prin- 
ciple to  the  purpose  specified,  according  to,  or  within  a  general  state- 
ment of  the  object  to  be  attained,  and  of  the  use  to  be  made  of  the 
agent  to  be  so  applied,  is  no  objection  to  the  patent.  The  application 
or  use  of  the  agent  for  the  purpose  specified,  may  be  carried  out  in  a 
great  variety  of  ways,  and  only  shows  the  beauty  and  simplicity,  and 
comprehensiveness  of  the  invention." 

This  case  was  carried  up  to  the  house  of  lords  on  exceptions  to 
the  charge,  and,  among  others,  to  this  part  of  it,  which  wus  the  sixth 
exception,  and  is  as  follows :  ^'  In  so  far  as  he  (the  judge)  did  not 
direct  the  jury,  that  on  the  construction  of  the  patent  and  specifica- 
tion, the  patentee  cannot  claim  or  maintain  that  his  patent  is  one 
which  applies  to  all  the  varieties  in  the  apparatus  which  may  be  em- 
ployed in  heating  air  while  under  blast ;  but  was  limited  to  the  par* 
ticular  described  in  the  specification."  And,  although  the  judgment 
of  the  court  was  reversed  in  the  house  of  lords  on  the  eleventh  ex- 
ception, it  W€i8  expressly  aflbmed  as  respects  this  one.  Lord  Camp- 
bell at  first  doubted,  but  after  the  decision  of  the  courts  in  England 
on  this  patent,  he  admitted  the  instruction  was  right  Webster,  Pat. 
Cases,  683,  684,  698,  717. 

I  shall  not  pursue  a  reference  to  the  autiiorities  on  this  subject  any 
further.  The  settled  doctrine  to  be  deduced  fiK>m  them,  I  think,  is, 
that  a  person,  having  discovered  the  application  for  the  first  time  of 
a  well-known  law  of  nature,  or  well-known  property  of  matter,  by 
means  of  which  a  new  result  in  the  arte  or  in  manufactures  is  pro* 
duced,  and  has  pointed  out  a  mode  by  which  it  is  produced,  is  en- 
titled to  a  patent ;  and  if  he  has  not  tied  himself  down  in  the  specifi- 
cation to  the  particular  mode  described,  he  is  entitled  to  be  protected 
against  all  modes  by  which  the  same  result  is  produced,  by  an  appli- 
cation of  the  same  law  of  nature  or  property  of  matter 
[  *  187  ]  And  d  fortiori,  if  he  has  *  discovered  the  law  of  nature  oi 
property  of  matter,  and  applied  it,  is  he  entitled  to  the  pat- 
ent and  aforesaid  protection. 

And  why  should  not  this  be  the  law  ?  The  original  conception  — 
the  novel  idea  in  the  one  case,  is  the  new  application  of  the  principle 
or  property  of  matter,  and  the  new  product  in  the  arte  or  manufac- 
tures— in  the  other,  in  the  discovery  of  the  principle  or  property,  and 
application,  with  like  result    The  mode  or  means  are  but  incidental 
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and  flowing  naturally  firom  the  original  conception ;  and  hence  of 
inconsiderable  merit  But,  it  is  said,  this  is  patenting  a  principle,  or 
element  of  nature.  The  authorities  to  which  I  have  refeired,  answer 
the  objection*  It  was  answered  bj  Chief  Justice  Eyre,  in  the  case 
of  Watt's  patent,  in  1795,  fifty-seven  years  ago ;  and  more  recently 
in  still  more  ex(^cit  and  authoritative  terms.  And  what,  if  the  prin- 
ciple is  incorporated  in  the  invention,  and  the  inventor  protected  in 
the  enjoyment  for  the  fourteen  years  ?  He  is  protected  only  in  the 
enjoyment  of  the  application  for  the  special  purpose  and  object  iA 
which  it  has  been  newly  applied  by  his  genius  and  skilL  For  every 
other  purpose  and  end,  the  principle  is  £ree  for  all  mankind  to  use* 
And,  where  it  has  been  discovered,  as  well  as  applied  to  this  one 
purpose,  and  open  to  the  world  as  to  every  other,  the  ground  of  com- 
plaint is  certainly  not  very  obvious.  Undoubtedly,  within  the  range 
of  the  purpose  and  object  for  which  the  principle  has  been  for  the 
first  time  applied,  piracies  are  interfered  with  during  the  fourteen 
years.  But  anybody  may  take  it  up  and  give  to  it  any  other  appli- 
cation to  the  enlargement  of  the  arts  and  of  manufactures,  without 
restriction.  He  is  only  debarred  firom  the  use  of  the  new  application 
for  the  limited  time,  which  the  genius  of  others  has  already  invented 
and  put  into  successful  practice.  The  protection  does  not  go  beyond 
the  thing  which,  for  the  first  time,  has  been  discovered  and  brought 
into  practical  use ;  and  is  no  broader  than  that  extended  to  every 
other  discoverer  or  inventor  of  a  new  art  or  manufieicture. 

I  own,  I  am  incapable  of  comprehending  the  detriment  to  the  im- 
provements in  the  country  that  may  flow  firom  this  sort  of  protection 
to  inventors. 

To  hold,  in  the  case  of  inventions  of  this  character,  that  the  novelty 
nfust  oonsbt  of  the  mode  or  means  of  the  new  application  producing 
the  new  result,  would  be  holding  against  the  facts  of  the  case,  as  no 
one  can  but  see  that  the  original  conception  reaches  far  beyond  these. 
It  would  be  mistaking  the  skill  of  the  mechanic  for  the  genius  of  the 
inventor. 

*  Upon  this  doctrine,  some  of  the  most  brilliant  and  useful  inventions 
of  the  day,  by  men  justly  regarded  as  public  benefactors,  and  whose 
names  reflect  honor  upon  their  country  —  the  successful 
*appUcation  of  steam  power  to  the  propulsion  of  vessels  [  *  188  ] 
and  railroad  cars  —  the  application  of  the  electric  current 
for  the  instant  communication  of  intelligence  from  one  extremity  of 
the  country  to  the  other — and  the  more  recent,  but  equally  brilliant 
conception,  the  propulsion  of  vessels  by  the  application  of  the  expan- 
sibility of  heated  air,  the  air  supplied  firom  the  atmosphere  that  sur- 
rounds them.    It  would  be  found,  on  consulting  the  system  of  laws 
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established  for  their  encouragement  and  protection,  that  the  woild 
had  altogether  mistaken  the  meUt  of  their  discoyery ;  that,  instead 
of  the  originality  and  brilliancy  of  the  conception  that  had  been  an- 
wittingly  attributed  to  them,  the  whole  of  it  consisted  of  some  simple 
mechanical  contrivances  which  a  mechanician  of  ordinary  skill  could 
readily  have  devised.  Even  Franklin,  if  he  had  turned  the  lightning 
to  account,  in  order  to  protect  himself  from  piracies,  must  have  pat- 
ented  the  kite,  and  the  thread,  and  the  key,  as  his  great  original  con- 
ception, which  gave  him  a  name  throughout  Europe,  as  weU  as  at 
home,  for  bringing  down  this  element  &om  the  heavens,  and  subject>' 
ing  it  to  the  service  of  man.  And  if  these  simple  contrivances,  taken 
together,  and  disconnected  from  the  control  and  use  of  the  element 
by  which  the  new  application,  and  new  and  useful  result  may  have 
been  produced,  happen  to  be  old  and  well  known,  his  patent  would 
be  void;  or,  if  some  follower  in  the  track  of  genius,  with  just  intellect 
enough  to  make  a  different  mechanical  device  or  contrivance,  for  the 
same  control  and  application  of  the  element,  and  produce  the  same 
result,  he  would,  under  this  view  of  the  patent  law,  entitle  himself  to 
the  full  enjoyment  of  the  fruits  of  Franklin's  discovery. 

If  I  rightly  comprehend  the  ground  upon  which  a  majority  of  my 
brethren  have  placed  the  decision,  they  do  not  intend  to  controvert 
so  much  the  doctrine  which  I  have  endeavored  to  maintain,  and 
which,  I  think,  rests  upon  settled  authority,  as  the  application  of  it 
to  the  particular  case.  They  suppose  that  the  patentees  have  claimed 
only  the  combination  of  the  different  parts  of  the  machinery  described 
in  their  specification,  and  therefore  are  tied  down  to  the  maintenance 
of  that  as  the  novelty  of  their  invention.  I  have  endeavored  to  show 
that  this  is  a  mistaken  interpretation ;  and  that  they  claim  the  com- 
bination only  when  used  to  embody  and  give  a  practical  applicatidn 
to  the  newly  discovered  property  in  the  lead,  by  means  of  which  a 
new  manufacture  is  produced,  namely,  wrought  pipe  out  of  a  soUd 
mass  of  lead ;  which,  it  is  conceded,  was  never  before  successfully 
accomplished. 

For  these  reasons,  I  am  constrained  to  differ  with  the  judgment 
they  have  arrived  at,  and  am  in  favcnr  of  affirming  that  of  the  court 
below 

15H.6%8dO;  17H.i47;  22 H.  182. 
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Tbb  United  Statbs,  Appellants^  v.  The  Hbibs  of  Vinobnt 

BiLLiBux,  deoeased. 

14  H.  189. 
United  States  9.  Power's  Heirs,  11  How.  580,  efflrmed,  and  applied  to  this  case. 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Lonisiana.    The  case  is  stated  in  the  opinion  of  the  court. 

Bibb  and  Crittenden^  (attorney-general,)  for  the  appellants. 

No  connsel  contrd. 

Catron,  J.,  delivered  the  opinion  of  the  conrt 

The  petitioners  aver,  that  they  are  the  lawful  heirs  of  Vincent 
Billieux  and  Marie  Tronquet,  his  wife ;  and,  as  such  heirs,  are  the 
true  and  lawful  owners  of  a  tract  of  land  in  the  parish  of  St  Tam- 
many, State  of  Louisiana,  ^'  bounded  on  the  south  side  by  Lake 
Pontchartrain ;  on  the  east  by  Pearl  Biver ;  on  the  west  by  the  Bayou 
Bonfouca;  and  on  the  north  by  a  line  running  &om  the  western 
source  of  said  bayou,  and  from  the  head  waters  of  the  same  to 
Pearl  River" — containing  an  extent  of  about  one  hundred  thousand 
acres. 

It  is  alleged,  that  this  tract  of  land  was  purchased  in  part 
by  *  Vincent  Billieux  and  his  wife,  the  ancestors  of  the  pe-  [  *  190  ] 
titioners,  £rom  the  Biloxi  Indians  residing  thereon,  in  1761, 
by  consent  of  the  French  government,  as  appears  from  a  copy  of  the 
title  annexed  to  the  petition,  given  by  C.  P.  Aubry  and  D.  N.  Fou- 
canlt,  bearing  date  March  16, 1765.  The  said  tract  of  land,  at  the 
time  the  title  was  given,  and  before,  having  been  in  the  possession 
of  Vincent  Billieux,  and  so  continued  to  be  possessed  by  him  and 
those  claiming  nudcr  him,  with  consent  of  the  French,  Spanish,  and 
American  governments,  without  interruption ;  and  which  was  used, 
inhabited,  and  cultivated  as  private  property. 

The  district  court  gave  a  decree  for  the  Ismd,  to  the  extent  claimed 
by  the  petition* 

Occupancy  and  cultivation,  firom  an  early  date,  of  comparatively 
small  portions  of  the  land  claimed,  is  established  by  proof;  and, 
also,  that  the  land  was  daimod  by  BiUieux's  heirs,  as  property 
derived  by  descent  from  their  ancestors ;  but  the  extent  of  daim  was 
indefinite. 

Several  considerations  present  themselves  in  advance  of  the  paper 
title  set  up.    In  the  first  plac^  the  district  court  wa3  exercising  a 
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special  jurisdiction  created  by  the  act  of  1824,^  where  none  existed 
before,  and  could  only  take  cognizance  of  such  description  of  claims 
as  the  statute  allowed.  It  embraced  those  who  claimed  by  virtue 
of  any  French  or  Spanish  grant,  concession,  warrant,  or  order  of 
survey.  And  the  act  of  June  17, 1844,'  added  similar  claims  origi- 
nating with  the  British  authorities.  Jurisdiction  to  adjudicate  writ- 
ten evidences  of  titie,  was  alone  conferred  by  congress  on  the  district 
courts.  It  follows,  that  no  decree  can  be  founded  on  mere  posses- 
sion ;  we  so  held  in  the  case  of  Power's  Heirs,  11  How.  580.  Con- 
gress  reserved  to  itself  the  power  to  provide  for  actual  settiers.  The 
act  of  March  3, 1819,^  for  adjusting  claims  to  lands  east  of  the  island 
of  New  Orleans,  provided  for  such  claimants  as  the  widow  and  heirs 
of  Rillieux  were ;  and  which  act,  with  its  various  amendments,  con- 
tinued in  force  until,  after  the  act  of  1824  expired,  and  the  district 
courts  ceased  to  have  jurisdiction  by  virtue  thereof.  The  various 
acts  of  congress,  bearing  on  claims  founded  on  occupancy  and  cul- 
tivation, are  enumerated  in  the  case  of  The  United  Slates  v.  Power's 
Heirs,  11  How.  580. 

In  the  next  place,  by  the  treaty  of  1763,  between  France  and 
Oreat  Britain,  there  was  ceded  to  Cheat  Britain  all  the  country  east 
and  north  of  a  line  running  through  the  River  Iberville,  lakes  Mau- 
lepas  and  Pontchartrain  to  the  sea;  and  as  the  land  claimed  lies 
to  the  left  of  this  line,  the  jurisdiction  of  France  over  it, 
[  *  191  ]  ceased  vrith  the  treaty  of  peace.  And  the  king  *  of  Oreat 
Britain  having,  by  his  proclamation  of  1763,  established  the 
government  of  West  Florida,  the  colonial  governor  exercised  the 
king's  power ;  and  therefore,  on  the  18th  of  March|  1765,  the  vridow 
of  Vincent  Rillieux  addressed  the  governor,  saying,  that  she  had  ascer- 
tained what  the  necessary  proceedings  and  submissions  on  her  part 
were,  in  order  that  she  might  remain  in  the  peaceable  enjoyment  of 
her  property,  situate  in  the  part  of  the  province  where  she  resided ; 
and  therefore  prayed  the  governor  to  accept  that  letter  as  her  oath  of 
fidelity  and  submission  to  the  British  authority ;  she  being  advised  by 
Captain  Cambell,  that  the  letter  would  suffice  in  her  case.  She  fur- 
ther proceeds  to  state :  ^  I  have  the  honor  to  annex  hereto  a  certificate 
from  Messieurs,  the  commandant  and  intendant-commissary  of  this 
province,  as  a  titie,  which  proves  the  peaceable  enjoyment  and  pos- 
session of  my  said  property,  believing  it  to  be  necessary ;  my  widowed 
state  and  my  numerous  family,  give  me  ground  to  hope  firom  your 
goodness  all  the  protection  of  which  I  have  need,  and  for  which  I 
shedl  always  feel  the  greatest  gratitude." 

The  certificate  of  Aubry  and  Foucault,  the  commandant  and  in* 

>  4  Stats,  at  Lai^  53.  *  5  lb.  676.  *  3  lb.  528. 


DECEMBER  TEEM,  1852.  129 

Uiiited  Stfttet  v.  Heirs  of  lUlIieax.    U  H. 

tendant,  beais  date  two  days  earlier  than  the  widow  Billienx's  letter, 
to  which  the  certificate  purports  to  be  annexed;  and  these  two 
papers  fdrnish  the  only  written  evidence  of  title  presented  to  the 
district  court  These  French  o£Scers  state  that  Madame  Billienx 
had  been  in  peaceable  possession  and  enjoyment  for  twenty-four 
years  preceding,  of  lands  ^'  situate  in  the  direction  north  of  Lake 
Pontchartrain,  between. the  Bayou  Bonfouca  and  Pearl  Biver;  a 
great  portion  of  which  tract  consists  of  prairies  tremblantes^  (trem- 
bling prairies,)  quite  yalueless ;  and  not  having  a  sufficient  extent  in 
front  she,  Mrs.  Billieux,  was  compelled,  in  1761,  to  purchase  from  the 
Biloxi  Indians,  all  that  part  of  the  good  lands  belonging  to  that  na- 
tion, lying  between  the  land  which  she  owned  and  Pearl  River,  in 
order  to  procure  the  necessary  pasturage  for  at  least  one  hundred 
cows,  so  that  the  land  the  said  lady  was  in  possession,  as  well  by  her 
late  husband,  as  by  her,  for  the  last  twenty-four  years,  also  what  she 
acquired  by  purchase  from  the  Biloxi  Indians  in  1761,  as  explained 
above,  frarm  to-day  a  peninsula,  (Presque  Isle,)  bounded  by  the  trem- 
bling and  immediate  lands  which  border  Lake  Pontchartrain,  Bayou 
Bonfouca,  and  Pearl  Biver.  In  faith  of  which  (say  Aubry  and  Fou- 
cault)  we  have  delivered  the  foregoing  certificate  to  the  said  widow 
Billieux,  to  be  used  by  her  in  such  manner  as  she  may  think  proper." 

The  certificate  is  not  addressed  to  the  governor  of  West  Florida,  but 
*^  to  all  whom  it  may  concern."  No  power  to  grant  land  is 
assumed  by  the  certificate ;  neither  was  application  *  made  [  *  192  ] 
to  the  British  governor  for  a  grant  Nor  does  Madame 
Billieux's  letter,  or  the  certificate  of  these  French  officers  at  New 
Orleans,  assert  that  any  paper  titie  had  ever  issued  to  Vincent  Bil-^ 
lieux,  or  to  his  widow,  for  the  land  claimed,  but  only  that  they  had 
been  in  peaceable  possession  and  enjoyment  for  twenty-four  years 
preceding. 

That  portions  of  the  land  had  been  purchased  from  the  Biloxi 
Indians,  amounted  to  nothing,  unless  the  purchase  had  been  made 
with  the  assent  of  the  French  colonial  government 

This  is  the  true  statement  of  the  case,  admitting  that  the  foregoing 
cotificate  was  competent  evidence  for  any  purpose.  But,  as  it  was 
given  by  individuals  having  no  more  authority  to  act  in  the  premises 
than  any  other  third  person,  it  can  have  no  validity  or  credit  attrib- 
uted to  it ;  and  this  reduces  the  case  to  a  naked  statement  in  the 
petition,  with  proof  of  great  length  of  possession  and  continual 
claim. 

That  tiie  district  court  had  no  power  to  decree  on  such  proof,  we 
bave  already  stated. 

The  petitioners  claim  as  heirs  of  Vincent  Billieux  and  his  wife. 
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No  proof  was  introduced  to  establish  the  heirship.  This  of  course 
was  necessary  before  a  decree  could  be  made  to  these  individual 
claimants,  as  was  held  by  this  court  in  the  case  of  The  United  States 
V.  Le  Blanc  et  ai.  12  How.  436. 

It  has  also  been  urged,  on  the  part  of  the  United  States,  that  no 
decree  could  be  made  for  any  specific  tract  of  land,  as  no  description 
was  given  in  the  certificate  of  Aubry  and  Foucault,  from  which 
boundaries  could  be  ascertained.  But  as  that  paper  is  of  no  value, 
we  do  not  deem  it  necessary  to  examine  this  question. 

For  the  reasons  above  stated,  we  order  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  that  the  petition  be  dismissed 

14  H.  19S. 


Thb  Unitbd  Stat bs.  Appellants,  t\  John  Gusbcan. 

14  H.  193. 

[  *  193  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court 

Qusman  claims  under  the  heirs  of  Rillieux,  14  How.  189, 
and  relies  on  the  same  evidences  of  title  that  they  do ;  and  his  ven- 
dors having  had  no  title  when  they  assumed  to  convey  the  land,  it  is 
ordered,  that  the  decree  in  this  case  be  also  reversed,  and  the  petition 
dismissed. 


The  TftoY  Iron  and  Nail  Factory,  Appellant,  d.  Erastus  Corn- 
ing, John  F.  Winslow,  and  Jambs  Hornbr. 

14  H.  198. 

Barden*8  patent  for  a  bonding  lerer,  in  a  madiine  for  making  hook-headed  spikes,  held  to 

be  raiid. 
Constmction  of  an  agreement  of  compromise  —  held  not  to  operate  as  a  license  to  tha 

appellees. 

The  case  is  stated  in  the  opinion  of  the  court. 

Johnson  and  Stevens^  for  the  appellants. 

Seward  and  Seymour j  contra.  "* 

[  •  205  ]      *  Wa YNB,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appu^al  from  the  circuit  court  of  the  UoReci 
States  for  the  northern  district  of  New  York. 
The  appellants  are  a  manufacturing  company,  incorporated  by^  the 
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Iaw8  of  the  State  of  New  York.  They  aver,  that  Henry  Burden  was 
the  inventor  of  a  new  and  useful  improvement  in  the  machinery  for. 
manufacturing  wrought  nails  and  spikes,  for  which  letters- 
patent  were  granted  to  him,  on  the  2d  of  December,  *  1834.  [  *206  ] 
They  allege  that  it  was  assigned  to  them,  for  a  valuable 
consideration ;  and  also,  that  Burden  covenanted  with  them,  if  he 
should  thereafter  make  any  improvement  upon  his  invention,  that  he 
would  convey  the  same  to  them.  Burden  afterwards  did  make  a  new 
and  useful  improvement  in  machinery  for  making  hook  or  brad- 
beaded  spikes,  for  which  a  patent  was  granted  to  him,  on  the  2d  of 
September,  1840.  He  assigned  it  to  the  complainants,  in  virtue  of 
his  covenant,  whereby  they  became  the  exclusive  owners  of  the  patent 
They  then  complain  that  the  defendants  had  infringed  the  same,  by 
having  erected  and  put  in  use,  in  their  iron  and  nail  works,  in  the 
city  of  Troy,  four  or  five  machines  for  the  manufacture  of  hook  or 
brad-headed  spikes,  containing  the  improvements  in  their  assigned 
patent,  and  had  used  them  for  manufacturing  hook  or  brad-headed 
spikes,  since  the  15th  of  October,  1845. 

It  is  also  stated,  that  Burden  brought  an  action  at  law  against  the 
defendants,  for  an  infringement,  secured  by  the  patent  of  September 
2,  1840.  The  defendants  resisted  a  recovery,  upon  the  ground  that 
Burden  was  not  the  first  inventor  of  the  improvements  for  which  that 
patent  had  been  obtained.  A  trial  of  this  case,  upon  the  merits,  re- 
sulted in  a  verdict  for  Burden,  for  seven  hundred  dollars,  which  was 
carried  into  a  final  judgment  against  the  defendants,  after  a  motion 
which  they  made  for  a  new  trial  had  been  overruled. 

The  defendants  are  then  charged  with  again  using  the  improve- 
ments in  the  patent  of  1840,  under  the  pretence  that  they  have  a 
license  from  Burden  to  do  so.  This  is  denied  by  the  complainants ; 
and  they  say,  if  such  Ucense  had  been  given  by  Burden,  that  it  was 
in  contravention  of  his  assignment  to  them  of  his  patent,  by  which 
they  became  the  legal  and  equitable  owners,  from  the  time  it  was 
granted,  on  September  2, 1840. 

The  bill  is  then  concluded,  with  a  prayer  that  the  court  would  en- 
join the  defendants,  Corning,  Horner,  and  Winslow,  their  attorneys, 
and  agents,  and  workmen,  to  desist  from  making,  using,  or  vending 
any  machine  containing  the  improvements,  for  which  letters-patent 
were  granted  to  Burden,  on  the  2d  of  September,  1840 ;  and,  from 
selling  or  using  any  spikes  which  they  then  had  on  hafld,  which  had 
been  manufactured  by  their  machines  containing  the  improvements 
of  that  patent  An  account  of  the  profits,  which  they  had  derived 
from  the  use  of  such  patented  improvements,  is  also  called  for. 

The  letters-patent  granted  to  Burden,  on  the  2d  day  of  September, 
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1834,  aad  that  of  the  2d  of  September,  1840,  describing  an  improve- 
ment called  a  bending  lever,  in  the  machinery  for  making  hook  or 

brad-headed  spikes,  are  made  exhibits  to  the  bill. 
[  •  207  ]      •  This  bill  was  answered  by  the  defendants. 

It  admits  that  the  complainants  were  an  incorporated 
body,  under  the  style  of  the  Troy  Iron  and  Nail  Factory  Company; 
also,  that  Henry  Burden  was  the  inventor  of  the  improvements  in  the 
machinery  for  making  nails  and  spikes,  for  whidi  letters*patent  were 
granted  to  him  in  December,  1834,  and  that  he  assigned  the  same  to 
the  complainants  two  years  thereafter.    But  they  deny  that  there 
was  any  covenant  in  the  assignment,  or  in  any  other  agreement  then 
recorded  in  the  patent-office,  or  any  agreement  between  Burden  and 
the  complainants,  obliging  him  to  convey  to  them  any  improvement 
which  he  might  make  upon  hi?  invention.     And  they  insist,  if  such 
an  agreement  was  made,  that,  as  it  was  only  a  covenant  to  con- 
vey a  contingent  possibility,  which  would  be  inoperative  and  void, 
and  could  not  affect  them.     The  defendants  also  admit  that  Burden 
obtained  the  patent  of  2d  September,  1840 ;  but  they  deny  its  validity. 
They  declare  that  the  bending  lever,  described  in  the  specification  of 
it,  or  one  similar  to  it  in  form  and  principle  of  constaruction  and  oper- 
ation, had  been  invented  and  had  been  used  by  several  persons  in 
making  spikes  for  several  years  before  the  patent  had  been  obtained 
by  Burden  for  his  improvement  of  the  bending  lever.     They  state  that 
it  was  invented  by  Thomas  and  William  Osgood,  and  used  by  them 
in  the  years  1835,  '36,  '37,  '38,  upon  one  of  their  spike  machines,  to 
make  hook  or  brad-headed  spikes,  which  they  sold  during  those  years 
in  Philadelphia.     It  is  also  stated  by  the  defendants,  that  the  bending 
lever,  patented  by  Burden,  was  the  invention  of  one  Ebenezer  Hunt, 
whilst  he  was  in  the  employment  of  the  former.     It  is  then  admitted 
that  Burden  assigned  to  the  complainants  his  patent  for  the  bending 
lever,  in  June,  1848 ;  but  it  is  said  to  have  been  firaudulentiy  done, 
and  that  the  appellants  have  no  right,  legal  or  equitable,  to  that  im- 
provement, under  that  assignment,  or  by  that  of  the  agreement  be* 
tween  the  complainants  of  Burden  of  December,  1836.     And,  it  is 
added,  should  they  have  any  right  or  interest  in  the  patent  for  Bur- 
den's bending  lever,  that  the  defendants  have  also  the  right  to  use  the 
same  under  an  agreement  with  Burden  of  the  14th  October,  1845, 
which  was  made  for  himself  and  in  behalf  of  the  appellants,  as  their 
agent,  before  he  had  assigned  it  to  them  in  1848. 

The  defendants  then  aver,  that  this  agreement  of  the  14th  October 
was  made  with  the  understanding  of  both  parties;  that  it  would 
finally  settle  edl  differences  between  themselves  and  Burden  and  the 
complainants,  which  had  arisen  out  of  counter  claims  by  both  parties 
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to  a  patent  •for  making  horseshoesi  and  also  to  a  patent  right  Tot 
making  hook  or  brad-headed  spikes,  each  party  claiming  the 
right  to  manufactore  and  vend  *8iich  horseshoes  and  such  [  *208  ] 
spikes,  under  their  respective  counter  claims  and  patents, 
without  the  permission  of  either  to  the  other,  and  to  use,  in  the  man- 
ofaeture  of  the  brad-headed  spike,  Burden's  bending  lever. 

The  consideration  of  the  agreement  is  said  to  have  been  a  purchase 
by  the  defendants  fix>m  the  complainants,  of  an  undivided  half  part 
of  a  dock  on  the  Hudson  River,  for  $1,500  —  a  grant  by  the  defend- 
ants to  them  for  the  exclusive  manufacture  of  patent  horseshoes — 
and  a  mutual  relinquishment  of  their  counter  claim  to  the  patents  for 
making  hook-headed  spikes  by  a  bending  lever*  It  is  averred  that 
they  had  used  Btirden's  bending  lever  in  the  manufacture  of  such 
spikes,  fix>m  the  date  of  the  agreement,  with  his  knowledge,  without 
objection  by  him  or  by  the  appellants,  and  that  Burden  had  discon- 
tinued the  suit  against  them.  It  is  not  necessary  to  state  more  of  the 
pleadings.  The  abstract  given  discloses  what  had  been  the  relations 
between  these  parties  for  several  years  before  this  suit  was  brought, 
and  their  views  and  conduct  respecting  the  patent  for  the  bending 
lever. 

We  will  now  turn  to  the  evidence  in  the  case.  It  shows,  first, 
that  every  allegation  in  the  bill  has  either  been  proved  or  admitted 
by  the  answer  of  the  defendants,  excepting  such  as  they  respectively 
make  concerning  the  agreement  of  the  14th  October,  1845,  which  will 
hereafter  have  our  attention. 

The  letters-patent  obtained  by  Burden,  in  1834,  which  describes  a 
machine  for  making  nails  and  spikes,  is  annexed  as  an  exhibit  to  the 
bill,  and  so  is  that  afterwards  granted  to  them,  in  1840,  for  his  im- 
provement on  the  first,  for  making  hook  or  brad-headed  spikes.  The 
answer  admits  that  he  was  the  inventor  of  the  first,  and  that  he  had 
a  patent  for  it.  It  also  admitted  that  he  obtained  a  patent  for  the 
other ;  but  it  is  denied  that  he  was  the  inventor  of  it  This  the  d^ 
fendants  have  failed  to  prove ;  and,  in  our  opinion,  the  evidence  given 
by  them  on  that  point  rather  serves  to  establish  the  originality  of  the 
invention  than  to  impair  it.  We  think  so,  because  it  is  uncertain 
and  conflicting,  and,  as  our  learned  brother  said  concerning  it  in  the 
court  below,  is  irreconcilable.  The  appellants  stand  upon  that  patent 
as  the  first  which  was  granted  for  the  bending  lever,  and  they  may 
well  do  so,  until  other  evidence  than  that  in  this  record  shall  be  given 
to  disprove  its  originality.  It  is  admitted  that  Burden  assigned  that 
patent  also  to  the  appellants ;  but  it  is  said  to  have  been  fraudulently 
done,  and  that  it  was  not  made,  because  Burden  had  covenanted,  in 
his  assignment  to  them  of  his  first  patent,  to  convey  to  the  appellants 
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any  improvements  he  might  thereafter  make  upon  that  machine  dur- 
ing the  time  that  the  patent  had  to  run.  The  assignment 
[  *  209  ]  by  *  Burden  to  the  appellants  of  his  patent  for  making 
wrought  nails  or  spikes  is  dated  in  December,  1836,  just 
two  years  after  it  was  obtained.  It  containS|  after  the  transferring 
clause,  and  in  connection  with  it,  these  words,  ^'  with  all  the  improve- 
ments which  he  hath  made  or  shall  make  in  the  same,  in  any  other 
part  of  the  United  States,  as  the  said  parties  of  the  second  part  shall 
deem  expedient,  during  the  term  for  which  the  same  are  or  may  be 
patented  by  the  said  party  of  the  first  part."  The  assignment  itself 
being  admitted  by  the  defendants,  this,  as  a  part  of  it,  must  also  be 
included  in  the  admission.  It  is,  in  our  opinion,  a  covenant  which 
bound  Burden  to  convey  to  the  appellants  his  improvement  upon  his 
machine  of  the  bending  lever.  Though  the  assignment  of  it  was  not 
made  until  several  years  after  it  was  patented,  the  appellants  were 
equitably  entitled  to  it  before.  Without  something  besides  to  sustain 
them,  than  the  delay  in  making  the  assignment,  the  defendants  had 
no  ground  for  steting  that  it  was  a  fraudulent  device  to  overreach  and 
defeat  the  agreement  between  themselves  and  Burden,  of  the  14th 
October,  1845.  The  defendants  also  admit  that  they  were  sued  by 
Burden  in  1842,  for  an  infringement  of  the  righte  secured  to  him  by 
his  patent  for  the  bending  lever.  That,  though  they  had  resisted  it, 
upon  the  ground  that  Burden  was  not  the  inventor,  the  jury  who 
tried  the  case  upon  its  merits,  had  returned  a  verdict  against  them 
for  the  infringement,  with  $700  damages ;  and  that  it  was  carried 
into  judgment     This  was  in  the  year  1843. 

In  November,  1844,  Burden,  believing  that  the  defendants  were 
again  using  his  bending  lever,  for  making  brad-head  spikes,  brought 
against  them  a  bill,  to  enjoin  them  from  doing  so,  and  asking  for  an 
account.  They  had  notice  of  it ;  but,  from  some  accidental  cause, 
they  did  not  appear  to  resist  the  application,  and  an  injunction  was 
granted  until  the  further  order  of  the  court 

In  a  few  days,  with  the  view  to  be  released  from  it,  Mr.  Winslow 
in  behalf  of  himself  and  his  associates,  filed  an  affidavit,  with  another 
made  by  Thomas  Osgood  and  Israel  Blanchard.  In  each  of  them, 
they  swear  that  the  defendants  were  not  using  Burden's  invention  in 
their  manufacture  of  hook  or  brad-headed  spikes,  but  that  they  made 
them  with  machinery  altogether  different  in  principle  and  mode  of 
operation  from  that  which  they  were  using  when  Mr.  Burden  sued 
them  in  1842  for  an  infringement  of  his  patent,  and  when  he  obtained 
a  judgment  against  them.  Mr.  Winslow  states,  that  the  machinery 
they  were  then  using,  is  entirely  different  in  principle  and  operation 
from  the  machine  used  by  Burden  in  making  hook  and  brad-headed 
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Bpikes.  Osgood  and  Blanchard,  after  stating  that  they  had 
been  in  Che  employment  of  the  defendants  *for  several  years,  [  *  210  ] 
say  that  tbisv  were  well  acquainted  with  the  process  used 
by  the  defendants  in  making  hook-headed  spikes,  and  with  that  which 
they  were  using,  when  the  defendants  were  prosecuted  for  an  infiringe- 
ment  of  Mr.  Burden's  patent,  and  that  they  were  weU  acquainted 
with  the  improvement  claimed  to  have  been  invented  by  Burden ; 
that  the  machinery  then  used  by  the  defendants  not  only  differed  from 
that  which  they  used  when  they  were  prosecuted  for  an  in&ingement 
of  Burden's  patent,  but  also  that  the  process  then  in  use  by  the  defend- 
ants, by  which  the  hook-head  is  formed,  is  entirely  new  and  different, 
in  principle  and  use,  from  the  bending  lever  described  by  Burden  in 
his  patent.  They  proceed  to  say,  that  Burden's  patent,  in  their  opin- 
ion, is  in  no  manner  violated  by  the  manufacture  of  hook-headed 
spikes  in  the  mode  in  which  they  are  now  made  by  the  defendants. 
The  process  mentioned  by  them,  and  by  Mr.  Winslow,  is  not  stated 
in  their  affidavits.     What  it  was,  we  do  not  know  with  certainty. 

These  affidavits  show  the  attitude  in  which  the  defendants  put 
themselves,  on  the  25th  of  November,  1844,  in  the  suit  then  pending 
with  Burden. 

It  was  this,  that  as  a  defence  against  that  suit,  they  claimed  the 
right  to  manufacture  hook  or  brad-headed  spikes,  by  machinery  en- 
tirely differing,  in  principle  and  operation,  from  Burden's  bending 
lever  for  the  same  manufacture. 

So  it  continued,  until  the  agreement  of  the  14th  of  October,  1845,  was 
made.  Then,  and  the  day  after,  all  of  the  new  processes  mentioned 
in  the  affidavits  of  Winslow,  Osgood,  and  Blanchard,  for  making 
brad-headed  spikes,  and  such  as  are  described  in  the  patents  obtained 
by  the  defendants,  were  set  aside  in  their  factory,  for  Burden's  more 
manageable  and  efficient  bending  lever. 

This  brings  us  to  the  consideration  of  the  agreement  We  give 
it,  totidem  verbis. 

Agreement,  made  this  14th  day  of  October,  1845,  between  Henry 
Burden  of  the  one  part,  and  Erastus  Coming,  James  Horner,  and 
John  F.  Winslow,  of  the  other  part  Whereas,  a  suit  is  now  pending 
in  the  circuit  court  of  the  United  States,  in  the  northern  district  of 
New  York,  in  favor  of  the  said  Henry  Burden,  against  the  said 
Coming,  Horner,  and  Winslow,  arising  out  of  the  alleged  violation 
and  infringement  of  a  patent  right,  claimed  by  said  Burden  for  mak- 
ing of  spike,  both  parties  claiming  the  right  to  make  said  spike  :  It  is 
now  agreed,  between  the  said  parties,  that  the  said  suit  shall  be,  and 
is  hereby,  discontinued,  each  party  paying  their  own  costs.  And  it 
is  further  agreed,  that  the  said  parties  may  each  hereafter  manu- 
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[  *  211  ]  facture  and  Tend  spikes,  of  such  kind  and  *  character  as 
they  see  fit,  notwithstanding  their  conflicting  claims  to 
this  time.  And  the  said  John  F.  Winslow,  claiming  as  patentee,  to 
have  the  right  for  the  benefit  of  the  said  Corning,  Homer,  and  him- 
self,  to  manufacture  the  patent  horseshoe.  And  the  said  Henry  Bur- 
den also  claiming  such  right  exclusively.  It  is  severally  agreed,  by  said 
Corning,  Horner,  and  Winslow,  that  said  Burden  may  manufacture 
said  patent  horseshoes,  and  that  said  Corning,  Homer,  and  Winslow, 
will  not  manufacture  them.  And  each  party,  in  consideration  of  the 
premises,  hereby  releases  to  the  other,  or  others,  all  daim,  demand, 
and  cause  of  action,  by  reason  of  any  violation  of  the  patent  rights 
claimed  by  them,  as  aforesaid,  to  the  date  hereof. 

Dated  October  14, 1846.  H.  Burben. 

It  contains,  besides  its  premises,  which  will  be  seen  are  not  unim- 
portant for  the  construction  of  it,  four  substantive  clauses. 

First,  the  discontinuance  of  the  suit  then  pending  between  the  par- 
ties, each  party  to  pay  their  own  costs.  Next,  that  each  party  might, 
thereafter,  manufacture  spike  of  such  kind  and  character  as  they  see 
fit,  notwithstanding  their  conflicting  claims  to  that  time.  Then  the 
concession  by  the  defendants  to  Burden,  that  he  may  manufacture 
the  patent  horseshoes,  and  that  they  will  not  do  so,  though  they  had 
claimed  the  right  to  make  them,  notwithstanding  Burden's  exclusive 
claim  for  that  purpose.  And  this  is  followed  by  releases  by  each 
party  to  the  other,  of  all  daim,  demand,  and  causes  of  action,  by 
reason  of  any  violation  of  the  patent  rights  daimed  by  them,  as 
aforesaid,  to  the  date  hereof. 

The  defendants  contend  that,  in  virtue  of  this  agreement,  they  have 
a  right  to  use  the  Burden  bending  lever,  upon  their  spike  machines. 
That  it  was  made  for  the  settlement  and  compromises  of  all  difler- 
ences  and  claims  then  existing  between  themselves  and  Burden,  on 
accoant  of  their  counter  daims  for  making  patent  horseshoes  and 
brad-headed  spike.  And  that  the  consideration  of  the  agreement  on 
their  part,  was,  that  they  had  given  to  these  appeUants  $1,500,  for  an 
undivided  half  part  of  a  dock  on  the  Hudson  River ;  had  conceded 
to  them  an  exclusive  privilege  to  make  patent  horseshoes ;  and  that 
each  party  had  relinquished  to  the  other  their  patents  for  making 
hook-headed  spikes  by  a  bending  lever,  so  that  both  might  use  that 
of  the  other.  It  is  further  stated,  by  the  defendants,  that  they  had 
fully  performed  their  obligations  of  the  agreement,  and  that  they  had 
from  th6  date  of  it,  used  Burden's  bending  lever,  in  making  spike, 
with  the  knowledge  of  Burden  and  the  appellants,  without  any  ob- 
jection by  either  of  them.  * 

From  the  premises  of  the  agreement,  it  appeam  that  the  suit 
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*to  be  discontinued  was  one  which  Burden  bad  brought  [  *  212  ] 
iigainst  Corning,  Horner,  and  Winslow,  for  an  alleged  in- 
fringement of  his  patent  for  making  spike,  each  party  in  the  suit 
claiming  the  right  to  do  so.  What  their  counter  claims  were,  are  not 
given  in  the  agreement.  They  are,  however,  distinctly  recited  in  the 
bill,  and  in  the  answer  of  the  defendants,  as  they  say  they  existed  at 
the  date  of  the  agreement.  Each  party,  at  that  time,  claimed  a 
right  to  make  brad-headed  spikes  by  different  machines.  Burden's 
daim  is  put  upon  his  patent  for  the  bending  lever.  The  defendants 
denied  that  they  had  infringed  it  by  the  machine  which  they  had  in 
use,  and  swear  that  it  was  different,  in  principle  and  operation,  from 
Burden's  patent  bending  lever.  It  is  also  said  by  them,  in  their  an- 
swer, that  there  were  differences  between  them  as  to  a  patent  for 
making  the  horseshoe.  The  differences,  however,  on  that  account, 
were  never  litigated  by  the  parties,  and  the  subject  is  only  before  us 
because  it  is  mentioned  in  the  agreement,  and  in  the  answer  of  the 
defendants  in  this  suit. 

Having  ascertained,  from  the  agreement  itself,  and  from  the  plead- 
ings in  this  suit,  what  were  the  conflicting  claims  between  the  parties 
when  ilie  agreement  was  made,  we  are  prepared  to  give  our  construc- 
tion to  that  clause  of  it,  from  which  the  defendants  claim  the  right,  or 
a  license,  to  use  Burden's  bending  lever  for  making  brad-headed  spikes. 

It  is  in  tijese  words :  ^  And  it  is  further  agreed,  that  the  said  parties 
may  each  hereafter  manufacture  and  vend  spike  of  such  kind  and 
character  as  they  see  fit,  notwithstanding  their  conflicting  claims  to 
this  time  "  — that  is,  up  to  the  date  of  the  agreement. 

The  limitation  as  to  time,  clearly  indicates,  as  the  existing  litiga- 
tion between  them  in  the  suit  had  been  the  rights  claimed  by  both  in 
it,  to  manufacture  brad-headed  spike,  with  a  bending  lever,  operating 
diflferently  in  the  machines  which  they  were  respectively  using  in 
their  fectories,  that  each  thereafter  could  make  and  vend  them,  not* 
\idthstanding  the  claim  made  by  Burden,  in  his  bill,  that  he  had,  by 
his  patent,  the  exclusive  right  to  make  them.  The  words  are,  ^  that 
the  said  parties  may  each  hereafter  manufacture  and  vend  spike,  of 
such  kind  and  character  as  they  see  fit."  Burden  had  obtained  at 
law  one  verdict^^^inst  the  defendants,  for  a  violation  of  his  patent, 
and  the  suit  then  pending  was  another,  which  he  had  brought  in 
equity,  to  restrain  the  parties  from  continuing  the  infringement. 
They  deny  that  the  judgment  against  them,  in  the  suit  at  law,  had 
aettled  the  validity  of  Burden's  patent.  That  that  question  was  still 
open  in  the  second  suit,  as  they  say  it  is  in  this,  the  third 
anit ;  but  in  no  one  of  them  did  tiiey  ever  daim  the  right  *  to  [  *  213  ] 
use  Burden's  invention  as  such,  or  as  they  now  daim  to  do, 
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onder  the  agreement,  but  they  claimed,  in  all  of  them,  only  a  right 
to  make  brad-headed  spikes,  by  machinery  which  was  different,  in 
principle  and  operation,  from  Burden's  patent.     When  the  parties 
were  adjusting  a  compromise  of  the  second  suit,  and  up  to  the  time 
when  it  was  done.  Burden  had  claimed  an  exclusive  right,  firom  his 
patent,  to  make  brad-headed  spike  with  a  bending  lever.     The  de- 
fendants claimed  also  that  right,  audit  was  because  they  exercised  it, 
that  Burden  sued  them  for  an  infringement  of  his  patent.     Both  paN 
ties  were  making  brad-headed  spike ;  Burden,  under  an  unquestioned 
right  growing  out  of  his  patent ;  the  defendants  under  a  controverti- 
ble claim,  which  the  suit  was  brought  to  settle  judicially.     They  had 
already  almost  obtained  a  monopoly  for  the  supply  of  such  spike  for 
the  railroads  of  the  country.     It  was  with  the  hope  of  doing  so  en- 
tirely, and  with  the  expectation  of  dividing  the  spike  business  of  the 
United  States  between  them,  notwithstanding  the  threatening  com- 
petition of  other  persons,  who  claimed  the  right  to  make  brad-headed 
spike,  and  were  making  them  with  a  bending  lever,  that  Mr.  Burden 
and  these  defendants  were  induced  to  compromise  their  litigation.  It 
was  a  mere  matter  of  interest,  which  actuated  them,  without  any ' 
other  sympathies  between  them  than  the  disinclination  of  all  persons 
to  have  the  relations  of  social  life  and  of  business  broken  up  by  pro- 
tracted litigation.     But  each  party,  business-like,  alive  to  his  own  in- 
terest, did  not  mean  to  make  any  sacrifice  to  the  other,  except  such 
as  their  common  object  might  require ;  that  was,  to  drive  all  others 
out  of  the  brad-headed  spike  trade.     Burden  had  obtained  one  ver- 
dict against  the  defendants,  for  infringing  his  patent     He  was  suing 
them  for  doing  so  again,  and  had  obtained  no  injunction  nisiy  to  re- 
strain them  from  continuing  it.     They  continued  to  make  spike  with 
a  machine,  alleging  it  to  be  no  infringement  of  their  competitor's 
patent.     That  was  the  point  of  controversy.    It  was  believed,  by  both 
of  them,  that  their  common  interest  required  a  relinquishment  of  it 
by  Mr.  Burden,  and  he  made  it,  intending  that  each  might  thereafter 
make  brad-headed  spike  himself,  as  he  had  a  right  to  do,  from  his 
patent,  and  the  defendants,  as  they  represented  themselves  to  be  do- 
ing, by  the  machine  which  they  swear  was  different,  in  principle  and 
operation,  firom  his,  and  no  infiringement  of  it.    Brad-headed  spike 
oould  be  made  with  either  of  them ;  and  that  being  the  case,  it  was 
agreed  that  each  might  thereafter  manufacture  and  vend  spike  of 
such  kind  and  character  as  they  might  ^<  see  fit "  to  do. 
It  was  admitted  in  the  argument  of  this  case,  and  had  it  not  beeni 
it  is  certain  that  the  agreement  of  October  14, 1845,  does 
[  *  314  ]  *  not,  in  terms,  give  to  the  defendants  the  right  to  use  the 
machines  patented  by  Burden  in  1840.    Bat,  it  is  said,  it 
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does  give  that  right  by  implication ;  that  such  was  the  understand- 
ing  and  intention.  And  that  is  infenred  from  matters  in  the  agree- 
ment, and  from  a  circamstanoe  ont  of  it,  which  are  said  to  determine 
its  construction  in  favor  of  the  claim  made  by  the  defendants  to  use 
Burden's  patent     We  proceed  to  examine  it. 

In  the  agreement  it  is  said :  ^^  Each  party,  in  consideration  of  the 
premises,  releases  to  the  other  all  claim,  demand,  and  cause  of  action, 
by  reason  of  any  violation  of  the  patent  rights  claimed  by  them  as 
aforesaid,  to  the  date  hereo£"     Those  are  its  words. 

By  the  premises,  of  course,  in  its  use  here,  is  meant  all  of  the  deed 
which  precedes  the  releases,  making  every  part  or  clause  the  consid- 
eration for  which  the  releases  are  given.  The  release  is  a  relinquish- 
ment by  both  parties  of  all  daim,  demand,  and  cause  of  action,  for 
the  viokition  of  patent  rights  claimed  by  them,  to  that  date.  It  is 
imperfectly  expressed,  as  to  the  subject-matters  in  controversy,  which 
were  then  to  be  compromised  as  they  appear  in  the  suit.  That  such 
was  the  intention,  appears  from  the  language  of  the  release,  it  being 
for  any  violation  of  the  patent  rights  clcdmed  by  them.  The  defend- 
ants never  charged  Burden  with  any  violation  of  any  patent  of  theirs 
in  their  pleadings.  They  make  but  two  claims.  The  first,  that  they 
had  as  good  a  right  to  make  brad-headed  spikes  as  Burden  had,  not- 
withstanding his  suit  against  them  for  infringing  his  patent ;  and,  as 
patentee,  that  they  had  the  right  to  manufacture  the  patent  horse- 
shoe, against  the  exclusive  daim  of  Burden,  under  his  patent,  to 
make  them.  Now,  though  the  release,  as  it  is  expressed,  may  imply 
that  there  had  been  between  the  parties  other  daims  than  such  as 
we  find  in  the  suit  and  in  the  agreement,  we  think  the  words  in  the 
release,  ^'daimed  by  them,  as  aforesaid,"  fix  its  meaning  to  what  is 
expressed.  And  if  this  was  not  so,  we  should  say,  without  these 
words,  ^  daimed  by  them,  as  aforesaid,"  that  the  general  words  would 
be  restrained  by  the  particular  occasion  of  using  them ;  and  that  its 
meaning  is,  that  Burden  rdeases  to  the  defendants,  for  the  consider- 
ations of  the  agreement,  all  daim  and  causes  of  action  up  to  that 
date,  for  any  violation  of  his  patent  rights  for  the  horseshoe  and 
bending  lever,  for  which  they  asserted  a  claim  as  well  as  himsel£ 
T.  Raymond,  399 ;  3  Mod.  277 ;  1  Lev.  235 ;  3  ibid.  273 ;  2  Shower,  47. 

Besides,  the  releases  being  operative  only  up  to  that  date,  it  is  very 
difficult  to  admit  that  it  was  meant  to  provide  prospectively 
for  the  defendants  to  use  a  particular  machine,  for  any  *pre-  [  *  215  ] 
vions  violation  for  which  they  were  then  to  be  released.  It 
IS  a  bar  to  any  right  of  action  for  the  past  for  the  causes  stated,  and 
not  a  limitation  upon  the  rdeases  for  any  thing  of  a  like  kind  which 
may  be  done  thereafter. 
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But  it  was  also  urged,  that  the  rights  of  the  defendants,  under  the 
agreement  to  use  Burden's  bending  lever,  might  be  inferred  from 
fheir  relinquishment  to  the  appellant  of  their  right  to  make  the  horse- 
shoe. The  proofs  in  the  case  disclose,  that  Burden  had  obtained,  in 
November,  1835,  a  patent  for  a  new  and  useful  improvement  in  the 
machine  for  making  horseshoes,  and  that  he  also  patented  another 
improvement  upon  that  in  1843.  In  May,  1844,  Mr.  Horner  and  Mr. 
Winslow  bought  from  Elisha  Tolles  and  Nathaniel  B.  Gaylord,  for 
$1,000,  a  patent  for  making  or  bending  horseshoes,  claimed  by  Tolles 
as  his  invention,  of  which  Graylord  became  the  owner  of  an  undi- 
vided half,  by  assignment  from  Tolles,  before  the  latter  obtained  his 
patent,  in  1834.  In  the  agreement  for  the  purchase,  it  is  recited  that, 
the  patent  having  been  lost,  a  new  patent  was  issued  to  Tolles,  in 
May,  1844.  The  view  taken  by  Winslow  and  Horner  of  their  pur- 
chase of  that  patent,  is  shown  by  covenants  in  the  agreement.  It  is 
that,  in  case  it  shall  at  any  time  appear  by  the  decision  of  any  court 
having  competent  jurisdiction,  that  the  patents  conveyed  to  Wins- 
low and  Horner  were  not  valid  and  effectual  to  secure  to  them  the 
exclusive  privileges  thereby  granted,  whether  for  the  reason  that 
Tolles  was  not  the  original  inventor  of  the  machine,  or  otherwise, 
then,  that  the  purchase-money  was  to  be  returned  to  Horner  and 
Winslow,  with  interest  from  the  time  it  was  received,  both  Tolles 
and  Gaylord  being  only  responsible  for  the  portions  of  the  money 
that  they  might  receive,  Gaylord  guaranteeing  to  the  purchasers  $100 
of  the  $375,  which  it  appears  he  did  receive  from  Mr.  Winslow,  Gkty- 
lord  having,  on  the  same  day,  received  from  him  $675.  Such  was 
the  claim  of  the  defendants  for  a  patent  for  bending  horseshoes,  and 
no  more.  The  defendants  had  the  right  to  buy  such  a  patent,  vnth 
an  undertaking  to  pay  the  expenses  of  a  lawsuit,  if  they  pleased  to 
do  so.  And  they  had  a  right  to  use  the  patent  which  they  bought, 
if  it  had  really  been  obtained,  and  was  not  an  infringement  of  another 
patent  But,  having  shown  their  own  apprehension  of  its  invalidity, 
and  provided  that  they  were  to  lose  nothing  by  it,  in  case  it  should 
prove  to  be  the  right,  which  they  asserted  under  it  in  the  agreement 
of  14th  October,  1845,  can  only  be  viewed  by  us  as  a  relinquishment 
of  a  very  doubtful  claim  to  make  the  patent  horseshoe,  to  the  exclo* 
sive  claim  made  by  Burden,  to  make  them  under  his  patent,  which 

formed  an  inducement  with  the  latter  to  enter  into  the  re- 
[  *  216  ]  lease  *  contained  in  that  agreement.    As  to  the  circumstance 

out  of  the  agreement,  upon  which  the  defendants  state 
formed  in  fact  the  consideration,  it  is  only  necessary  to  say,  it  suffi* 
dently  appears  that  the  undivided  half  of  the  dock,  which  they 
bought  from  the  appellants,  was  fully  worth  the  sum  paid  for  it 
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when  the  purchase  was  made,  and,  therefore,  the  price  given  cannot 
be  a  consideration  for  any  thing  else. 

We  have  so  far  construed  the  agreement  from  what  is  expressed 
in  it,  in  connection  with  the  claims  made  by  the  parties  in  the  suit 
which  Burden  agreed  to  discontinue.  There  are  other  reasons  which 
would  bring  us  to  the  same  conclusion. 

Though  no  form  h€is  beeh  prescribed,  either  for  assignments  of 
patents  or  for  licenses  to  use  them,  we  have  judicial  decisions  con* 
ceming  both  which  are  to  determine  what  language  will  make  either, 
and  how  they  are  to  be  distinguished  from  each  other.  The  clause 
of  the  agreement  from  which  the  defendants  wish  it  to  be  inferred 
that  they  have  the  right  to  use  Burden's  bending  lever,  gives  nothing 
definitely.  The  claim  made  by  them  in  their  answer  is  uncertain. 
It  is  difficult  to  distinguish  whether  they  mean  to  claim  by  assign- 
ment or  by  a  license ;  and  when  it  was  urged,  in  the  argument,  that 
they  did  so  by  license,  it  was  equally  uncertain  whether  they  did  so 
upon  a  claim  which  they  might  assign  or  use  for  others  who  might 
become  owners  in  their  factory,  or  which  they  could  only  personally 
use  without  being  transmissible  by  them  to  others.  The  difference 
10  well  understood.  A  mere  license  to  a  party,  without  having  his 
assigns  or  equivalent  words  to  them,  showing  that  it  was  meant  to 
be  assignable,  is  only  the  grant  of  a  personal  power  to  the  licensees, 
and  is  not  transferable  by  him  to  another.  Curtis  on  Patents,  §  198 ; 
2  Story's  Reports,  535,  554.  It  is  true  that,  in  the  argument,  the 
claim  was  for  a  license  to  use  Burden's  bending  lever ;  but  to  what 
extent,  or  where,  or  for  what  time,  was  not  said ;  nor  can  it  be  col- 
lected from  their  answer.  Such  uncertainties  we  cannot  affirm  of 
an  agreement  which  definitely  states  what  they  may  do.  Further,  we 
cannot  adopt  the  construction  of  the  agreement  contended  for  by  the 
defendants,  because  they  gave  no  such  consideration  for  such  an  in* 
terest  in  Burden's  patent  We  do  not  say  an  inadequate  one,  but  no 
consideration.  We  can  find  none  in  the  agreement,  nor  any  in  what 
is  said  in  their  answer  to  have  been  a  consideration.  It  has  abeady 
been  shown,  that  the  dock  bought  by  them  from  the  appellants  could 
not  have  been  any  part  of  a  considenition,  because  the  proofs  in  the 
cause  show  that  their  use  of  it  is  a  convenience  in  their  business, 
and  that  the  interest  which  they  acquired  in  that  property  was  fully 
worth  the  price  given  by  them  for  it.  In  addition  to  what 
has  already  been  said  concerning  *the  relinquishment  of  [  *217  ] 
the  horseshoe  manufacture,  or  that  Burden  might  manufao- 
tore  them,  and  that  they  would  not,  we  cannot  see  how  that,  as  a 
part  of  the  agreement,  can  be  made  by  any  implication  to  mean 
more  than  this, — that  it  was  a  surrender  to  the  exclusive  claim  of 
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Burden  to  make  them  of  a  very  equivocal  right  upon  their  part  to  do 
8o,  for  the  discontinuance  of  the  pending  suit,  for  the  allowance  to 
them  to  make  brad-headed  spike,  which  it  was  the  purpose  of  the 
suit  to  prevent,  and  for  the  releases,  mutually  given  against  any 
future  claim  for  past  violations  of  the  patent  rights  claimed  by  them 
in  their  pleadings.  We  think,  from  the  agreement,  that  such  was 
the  intention  of  the  parties  to  it,  notwithstanding  the  declaration  of 
the  defendants  that  it  was  otherwise.  We  do  so,  because  there  is  no 
proof  of  it  in  the  case,  and  because  it  is  not  permitted  to  a  party  to 
control  a  written  agreement  by  parol  testimony  of  declarations  or 
conversation,  at  the  time  it  was  completed  or  before,  which  would 
contradict,  add  to,  or  alter  the  written  agreement,  either  in  the  case 
of  a  latent  or  patent  ambiguity,  though  in  either,  collateral  facts,  and 
the  circumstances  in  which  the  parties  were  placed  when  the  agree- 
ment was  made,  may  be  given  in  evidence.  In  the  first  case,  to 
ascertain  something  extrinsic  or  matter  out  of  the  instrument  where 
there  is  no  ambiguity  from  the  language  of  it,  and  in  the  other  when, 
from  defective  terms,  the  intention  of  the  parties  may  not  be  collected 
from  them.  In  this  agreement,  we  can  see  no  such  ambiguity  of 
expression  to  make  it  doubtful,  or  any  thing  extrinsic  connected  with 
it  to  make  it  uncertain. 

The  proofs  in  this  case  disclose,  that  Burden's  bending  lever  is  a 
valuable  invention.  So  much  so,  that  the  appellants  gave  to  him  for 
tiie  assignment  of  it,  with  its  improvements,  and  for  the  assignment 
of  the  horseshoe  patent,  thirty  per  cent,  upon  the  net  gains  of  the 
manufacture  of  both,  with  a  like  interest  in  the  value  of  all  the 
maxihinery  of  both  which  might  be  on  hand  when  the  contract  shall 
be  at  an  end, — and  with  the  same  interest  in  all  the  real  estate,  the 
additions  and  improvements  of  it,  which  shall  be  bought  and  made 
out  of  the  earnings  of  the  assigned  machinery,  with  this  further 
stipulation  upon  the  part  of  the  appellant,  that  his  interest,  as  they 
have  been  stated,  should  commence  six  months  before  the  date  of  his 
assignments.  With  such  advantages,  it  cannot  be  supposed  that  it 
was  understood  by  the  parties  to  the  agreement  of  14th  October,  1845, 
that  Burden  meant  to  put  a  rival  establishment  in  possession  of  an 
interest  in  his  patent  equal  to  that  of  the  appellants,  for  making 
brad-headed  spike,  and  that  for  nothing. 

Before  concluding,  we  will  remark,  that  there  is  no  proof  in  the 

cause  to  maintain  the  averment  in  the  answer  of  the  de- 
[  *  218  ]  *fendants,  that  they  used  the  bending  lever  of  Burden  witii 

his  knowledge  and  that  of  the  appellants,  from  the  date  of 
the  agreement  until  the  suit  was  brought,  without  any  objection  oir 
complaint  from  either  of  them. 
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In  every  point  of  view  which  we  can  take  of  this  case,  we  think 
that  the  defendants  have  infiinged  the  patent  for  making  hook  or 
brad*headed  spike  with  Burden's  bending  lever.  We  shall  direct  the 
decree  of  the  court  below  to  be  reversed,  and  shall  order  a  perpetual 
injunction  to  enjoin  the  defendants  from  using  the  machine  with 
Burden's  bending  lever  in  the  manufacture  of  brad-headed  spike,  and 
shall  remand  the  case  to  the  court  below,  with  directions  for  an  ac- 
count to  be  taken,  as  is  prayed  for  by  the  appellants. 

Taneyi  C.  J.,  and  Nelson,  J.,  dissented. 

16  H.  451. 


Horace  C.  Silsbt,  Washburn  Race,  Abel  Downs,  Henrt  Hbr« 
RioN,  and  Charles  D.  Thompson,  i;.  Elisha  Foots. 

14  H.  S18. 

If  a  jaior  become  physically  unable  to  act,  after  a  case  is  opened  by  the  plaintiff's  ooansel, 
ii  is  within  the  discretion  of  the  coort  to  treat  the  withdrawal  of  the  joror  as  a  vacancy 
in  a  stil!  existing  panel,  or  as  breaking  np  the  panel,  if  the  plaintiff  does  not  object,  and 
the  defendant,  tfaongh  objecting,  does  not  make  known  to  the  court  his  desire  to  be  restored 
to  any  right  of  challenge  of  the  remaming  eleven  jnrors. 

Thoogh  a  disclaimer,  nnder  the  7th  section  of  the  act  of  March  3, 1837,  (5  Stats,  at  Large, 
193,)  most  state  the  extent  of  the  interest  of  him  who  disclaims,  if  it  state  that  he  is  the 
patentee,  the  implication  that  he  owns  the  whole  interest,  is  sufficient. 

If  evidence  was  properly  rejected,  it  is  of  no  importance  here,  that  an  insoffldent  reason  for 
rejecting  it  was  given. 

A  reference  to  Tire's  dictionary,  without  spedfying  any  page,  article,  or  subject  therein,  is 
not  a  tufficieot  notice  of  special  matter,  nnder  the  15th  section  of  the  patent  act  of  July  4, 
1886,  (S  Stats,  at  Large,  123.) 

A  claim  of  a  combination,  which  does  not  point  out  the  particular  elements  which  consti- 
tnte  the  combination,  but  declares  that  it  is  made  up  of  so  mudi  of  the  described  nuu 
chinery  as  produces  a  particular  result,  may  be,  and  in  this  case,  was  sufficient ;  and  under 
sadi  a  claim  it  is  proper  for  the  judge  to  instruct  the  jury  that  it  is  a  daim  for  a  combina- 
tion,  and  that  they  are  to  find  what  described  parts  are  essential  to  the  result,  and  thai 
these  are  the  elements  of  the  combination. 

Tta  case  is  stated  in  the  opinion  of  the  XK>iirt. 

Seward,  for  the  plaintiffs, 

Footej  pro  se. 

*  Curtis,  J.,  delivered  the  opinion  of  the  conru  [  *  219  ] 

This  is  an  action  on  the  case  for  the  violation  of  a  patent 
right  granted  to  the  defendant  in  error  on  the  26th  day  of  May,  1842, 
for  ^  a  new  and  nsefol  improveipent  in  regulating  the  draft  of  stoves." 
On  the  trial  in  the  circuit  court  for  the  northern  district  of  New 
York,  the  defendants  took  exceptions  to  the  rulings  of  the  district 
judge,  who  presided  at  the  trial,  and  have  brought  the  case  here  by 
a  writ  of  error. 
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The  first  exception  shows  the  following  facts :  After  the  counsel 
for  the  plainti£f  had  begun  his  opening  address  to  the  jurji  a  juror 
became  ill|  applied  to  the  court  to  be  discharged,  and  was  discharged 
from  the  panel  on  account  of  physical  inability  to  sit  on  the  residue 
of  the  trial  Thereupon  the  court  ordered  another  juror  to  be  drawn 
and  sworn,  and  the  panel  being  thus  full,  the  trial  proceeded,  and  the 
plaintiff's  counsel  concluded  his  address.  The  plaintiff  assented  to 
this  proceeding ;  the  defendant  objected,  and  excepted  to  the  order 
of  the  court 

We  think  it  was  not  erroneous  for  the  presiding  judge  to  treat  the 
physical  inability  of  the  juror  as  simply  creating  a  vacancy  on  the 
panel,  and  proceeding  to  fill  it  in  the  usual  way  by  having 
[  *220  ]  *a  twelfth  juror  drawn  and  sworn.  We  understand  it  to 
have  been  the  practice  of  the  courts  of  the  State  of  New 
York  so  to  treat  such  a  withdrawal  of  a  juror,  when  the  presiding 
judge  in  his  discretion  has  thought  proper  to  do  so,  and  under  the 
act  of  July  20, 1840,  (5  Stat  at  Large,  394,)  the  circuit  court  might 
properly  conform  to  that  practice.  Of  course,  it  must  be  confined  to 
cases  like  the  present,  in  which  it  is  apparent  the  party  objecting  re« 
ceived  no  injury.  The  defendant  cannot  be  supposed  to  have  been 
prejudiced  by  the  failure  of  the  twelfth  juror  to  hear  a  part  of  the 
opening  argument  for  the  plaintiff,  no  evidence  having  been  given, 
and  he  did  not  make  known  to  the  court  that  he  desired  to  attempt 
to  exercise  any  right  of  challenge  of  the  other  eleven  jurors,  to  which 
he  might  have  been  restored  if  any  cause  existed,  and  the  panel  had 
been  treated  as  broken  up.  Bex  v.  Edwards,  4  Taunt.  309 ;  Green 
V.  Norville,  3  Hill,  S.  C.  262.  In  such  a  case,  we  think  it  rested  in 
the  discretion  of  the  court  whether  the  withdrawal  of  a  juror  should 
be  treated  simply  as  occasioning  a  vacancy  on  a  still  existing  panel, 
or  as  breaking  up  the  panel  altogether,  and  it  being  a  matter  of  dis- 
cretion, no  error  could  be  assigned  upon  it,  even  if  there  were  reason 
to  believe,  what  in  this  case  there  is  not,  that  the  discretion  was  not 
wisely  exercised. 

The  next  exception  was  to  the  refusal  of  the  judge  to  allow  the 
defendant  to  put  in  evidence  to  the  jury  an  indorsement  on  the  orig- 
inal letters-patent  The  plaintiff  had  previously  offered  in  evidence 
a  duly  certified  copy  of  the  following  disclaimer  : — 

To  the  Commissioner  of  Patents,  the  petition  of  Elisha  Foote,  of 
Seneca  Falls,  in  the  county  of  Seneca,  and  State  of  New  Yorl^ 
respectfully  represents :  — 

That  your  petitioner  obtained  letters-patent  of  the  United  States 
for  an  improvement  in  regulating  the  draft  of  stoves,  which  letteis- 


DECEMBER  TERM,  1852.  145 

SMjj  v.  Foote.    U  H. 

patent  are  dated  on  the  26tii  day  of  May,  1842.  That  he  has  leason 
to  believe  that,  through  inadvertence  and  mistake,  the  claim  made  in 
the  specification  of  said  letters-patent,  in  the  following  words,  to  wit : 
^'  What  I  claim  as  my  invention,  and  desire  to  secnre  by  letters  pat- 
ent, is  the  application  of  the  expansive  and  contracting  power  of  a 
metallic  rod,  by  different  degrees  of  heat,  to  open  and  close  a  damper 
which  governs  the  admission  of  air  into  a  stove,  or  other  stracture  in 
which  it  may  be  used,  by  which  a  more  perfect  control  over  the  heat 
is  obtained  than  can  be  by  a  damper  in  the  flue,"  is  too  broad,  in- 
cluding that  of  which  your  petitioner  was  not  the  first  inventor. 

Your  petitioner,  therefore,  hereby  enters  his  disclaimer  to  so  much 
of  said  claim  as  extends  the  application  of  the  expansive  and  con- 
tracting power  of  a  metallic  rod,  by  different  degrees  of 
*heat  to  any  other  use  or  purpose  than  that  of  regulating  [  *  221  J: 
the  heat  of  a  stove,  in  which  such  rod  shall  be  acted  upon 
directly  by  the  heat  of  the  stove  or  the  fire  which  it  contains ;  such 
disclaimer  is  to  operate  to  the  extent  of  the  interest  in  said  letters- 
patent  vested  in  your  petitioner,  who  has  paid  ten  dollars  into  the 
treasury  of  the  United  States,  agreeably  to  the  act  of  congress  in 
that  case  made  and  provided.  Elisha  Footb. 

Witnesses  —  Morris  Newton,  Edwin  L.  Baltink. 

The  defendants  objected  upon  the  ground  that  the  instrument  did 
not  state  ^  the  extent  of  his  interest  in  such  patent"  5  Stats,  at 
Liarge,  193,  sec.  7.  The  court  sustained  the  objection,  and  refused 
to  permit  the  instrument  to  be  read  by  the  plaintiff  as  a  disclaimer. 
At  a  subsequent  stage  of  the  trial  the  defendant  offered  to  read  to 
the  jury  a  copy  of  this  instrument  indorsed  on  the  original  letters- 
patent,  not  as  a  disclaimer  under  the  act  of  congress  above  referred 
to,  but  as  a  confession  by  the  plaintiff  that  he  was  not  the  original 
and  first  inventor  of  a  part  of  the  thing  patented.  The  plaintiff 
objected,  because  the  indorsement  on  the  letters-patent  was  not  in 
his  handwriting,  nor  signed  by  him,  and  the  defendants  had  ahready 
caused  a  duly  certified  copy  of  the  same  instrument  to  be  rejected. 
The  court  sustained  the  objection. 

We  are  of  opinion  the  court  erred  in  not  allowing  the  plaintiff  to 
put  tins  instrument  in  evidence  as  a  disclaimer,  under  the  7th  section 
of  the  act  of  March  3, 1837.  5  Stats,  at  Large,  193.  This  section 
authorizes  not  only  the  patentee,  but  his  executors,  administrators, 
and  assigns,  whether  of  the  whole  or  of  a  sectional  interest  in  the 
patent,  to  make  disclaimer,  "  stating  therein  the  extent  of  his  interest 
in  such  patent."  This  instrument  states  that  the  plaintif*  was  himself 
the  patentee,  and  having  thus  shown  a  grant  to  himself  of  the  whole 
interest,  it  is  silent  respecting  a  transfer  of  any  part  of  it     The  fair 
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implication  is*  that  he  still  owns  the  whole ;  and  this  implication  is 
sufBcient  without  an  express  declaration  that  he  had  parted  with  no 
interest.  It  has  been  argued  that  the  words  "  such  disclaimer  is  to 
operate  to  the  extent  of  the  interest  vested  in  your  petitioner,"  imply 
that  he  had  not  the  whole  title.  But  the  interest  previously  described 
as  vested  in  him  was  the  entire  title  as  patentee,  and  this  reference  to 
that  interest,  accompanied  by  a  declaration  that  the  disclaimer  was 
intended  to  operate  upon  it  to  its  whole  extent,  strengthens  rather 
than  weakens  the  implication  that  he  owned  the  whole  patent.  This 
being  so,  it  follows,  that  when  the  defendants  offered  to  put  a  copy 
of  the  instrument  in  evidence,  not  as  a  disclaimer,  but  as  a  confession 
of  the  defendant,  to  prejudice  his  rights,  it  was  properly  rejected.  It 
is  true  the  rejection  of  the  evidence  was  placed  on  a  different 
[  *  222  ]  *  ground  by  the  judge  below.  But  if  the  defendants  were 
not  deprived  of  any  right  by  the  rejection  of  the  evidence,  it 
is  not  cause  for  reversing  the  judgment  that  an  erroneous  reason  was 
given  for  rejecting  it ;  and  they  were  not  deprived  of  any  right,  if  the 
paper  was  not  legal  evidence  upon  the  particular  point  for  which 
alone  it  was  offered,  or  if  its  reception,  accompanied  by  proper  instruc- 
tions to  the  jury  concerning  its  legal  effect,  must  necessarily  have 
assisted  the  opposite  party. 

The  next  exception  is  to  the  refusal  of  the  judge  to  order  a  nonsuit. 
But,  as  it  has  been  repeatedly  decided  that  the  courts  of  the  United 
States  have  no  power  to  order  a  peremptory  nonsuit,  against  the  will 
of  the  plaintiff,  it  is  not  necessary  to  examine  the  grounds  of  the 
motion.  Doe  v.  Grymes  etoLl  Pet  469 ;  D' Wolf  v.  Rabaud  et  oL 
1  Pet  476 ;  Crane  v.  Morris  et  al.  6  Pet  598. 

In  the  course  of  the  trial,  the  defendants  offered  to  put  in  evidence 
two  articles  contained  in  Ure's  Dictionary  of  Arts,  Manufaxstures,  and 
Mines,  to  prove  that  the  patent  declared  on  was  not  valid.  The 
plaintiff  objected,  and  the  evidence  was  excluded.  It  is  incumbent 
on  the  defendants  to  show  their  right  to  introduce  this  evidence.  To 
do  so,  they  rely  on  the  fifteenth  section  of  the  act  of  July  4, 1836* 
5  Stats,  at  Large,  123.  This  section  enables  the  defendant,  in  any 
action  on  the  case  founded  on  letters-patent,  to  give  in  evidence, 
under  the  general  issue,  any  special  matter  of  which  notice  in  writing 
may  have  been  given  to  the  plaintiff,  or  his  attorney,  thirty  days 
before  the  trial,  tending  to  prove,  among  other  things,  that  the  patentee 
was  not.  the  original  and  first  inventor  of  tiie  thing  patented,  or  of 
some  substantial  and  material  part  thereof  claimed  as  new,  or  that  it 
had  been  descipbed  in  some  public  work  anterior  to  the  supposed  dis- 
covery thereof  by  the  patentee ;  and  whenever  the  defendant  relies,  in 
his  .lefence,  on  the  fact  of  a  previous  invention,  knowledge,  or  use  of 
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the  thing  patented,  he  is  requiied  to  state,  in  his  notice  of  special 
matter,  the  names  and  places  of  residence  of  those  whom  he  intends 
to  prove  possessed  a  prior  knowledge  of  the  thing,  and  where  the 
same  had  been  used.     The  notice  given  in  this  case  was  as  follows  :  — 

^  The  patentee  was  not  the  original  and  first  inventor  or  discoverer 
of  a  substantial  and  material  part  thereof,  claimed  as  new.  That  it 
had  been  described  in  a  public  work,  called  ^  Ure's  Dictionary  of  Arts, 
Manufactures,  and  Mines,'  anterior  to  the  supposed  invention  thereof 
by  the  patentee ;  and  also  had  been  in  public  use  and  known  before 
that  time,  and  used  by  Andrew  Ure,  of  London,  the  late  M.  Bonne- 
mair,  of  Paris,  and  George  H.  McClary,  of  Seneca  Falls,  New  York." 

Ure's  Dictionary  contains  upwards  of  thirteen  handred 
pages,  *and  the  articles  which  the  defendants  offered  to  read  [  *  323  ] 
were  entitled  "  Thermostad  "  and  "  Heat  Regulator."  The 
first  question  is,  whether  this  was  a  sufficient  notice  of  the  special 
matter  tending  to  prove  that  the  thing  patented,  or  some  substantial 
part  thereof,  claimed  as  new,  had  been  described  in  a  printed  publi- 
cation. We  are  of  opinion  it  was  not.  The  act  does  not  attempt  to 
prescribe  tlie  particulars  which  such  a  notice  shall  contain.  It  simply 
requires  notice.  But  the  least  effect  which  can  be  allowed  to  this 
requirement,  is,  that  the  notice  should  be  so  full  and  particular  as 
reasonably  to  andwer  the  end  in  view.  This  end  was  not  merely  to 
put  the  patentee  on  inquiry,  but  to  relieve  him  firom  the  necessity  of 
making  useless  inquiries  and  researches,  and  enable  him  to  fix  with 
precision  upon  what  is  relied  on  by  the  defendants,  and  to  prepare 
himself  to  meet  it  at  the  trial.  This  highly  salutary  object  should  be 
kept  in  view,  and  a  corresponding  disclosure  exacted  from  the  defend* 
ant  of  all  those  particulars  which  he  must  be  presumed  to  know, 
and  which  he  may  safely  be  required  to  state,  without  exposing  him 
to  any  risk  of  losing  his  rights.  Less  than  this  would  not  be  reason- 
able notice,  and,  therefore,  would  not  be  such  a  notice  as  the  act 
must  be  presumed  to  have  intended. 

Now,  we  do  not  perceive  that  the  defendants  would  be  exposed  to 
the  risk  of  losing  any  right,  by  requiring  them  to  indicate,  in  their 
notice,  what  particular  things,  described  in  the  printed  publication, 
they  intended  to  aver  were  substantially  the  same  as  the  thing  pat- 
ented. This  they  might  have  done,  eillier  by  reference  to  pages,  or 
titles,  and  perhaps  in  other  ways,  for  the  particular  manner  in  which 
the  things  referred  to  are  to  be  identified,  must  depend  much  upon 
the  contents  of  the  volume,  and  their  arrangement.  It  has  been 
urged  that  a  defendant  may  not  have  access  to  the  book  in  season 
for  the  notice.  But  it  must  be  remembered  that,  some  considerable 
time  before  it  is  necessary  to  give  such  a  notice,  the  defendant  has 
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begun  to  use  the  thing  patented,  vrhichj  primd  facie^  he  has  no  right 
to  use ;  and  it  would  seem  to  be  no  injustice  or  hardship,  to  expect 
him,  before  he  begins  to  infringe,  to  ascertain  that  the  patentees'  title 
is  not  valid,  and  if  its  invalidity  depends  on  what  is  in  a  public  work^ 
that  he  should  inform  himself  what  that  work  contains,  and,  conse- 
quently, how  to  refer  to  it  We  do  not  think  it  necessary  so  to  con* 
strue  this  act,  designed  for  the  benefit  of  patentees,  as  to  enable  the 
defendant  to  do,  what  we  fear  is  too  often  done,  to  infringe  first,  and 
look  for  defences  afterwards. 

Nor  does  a  notice,  that  somewhere,  in  a  volume  of  thirteen  hundred 
pages,  there  is  something  which  tends  to  prove  that  the  thing  pat* 
ented,  or  some  substantial  and  material  part  thereof  ckdmed 
[  *  224  ]  *  as  new,  had  been  described  therein,  relieve  the  patentee 
firom  the  necessity  of  making  firuitless  researches,  or  enable 
him  to  fix,  with  reasonable  certainty,  on  what  he  must  encounter  at 
the  triaL  Upon  this  ground,  therefore,  the  exception  cannot  be  sup- 
ported. 

But,  it  is  further  urged  that  the  book  ought  to  have  been  admitted 
as  evidence ;  that  Andrew  Ure,  of  London,  had  a  prior  knowledge 
of  the  thing  patented.  This  view  cannot  be  sustained.  For,  although 
the  name  of  Andrew  Ure,  of  London,  is  contained  in  the  notice  of 
persons  who  are  alleged  to  have  had  this  prior  knowledge,  yet  the 
defendants  have  not  brought  themselves  within  the  act  of  congress, 
because  the  notice  does  not  state  ^^  where  the  same  was  used,"  by 
Andrew  Ure.  Besides,  inasmuch  as  the  same  section  of  the  statute 
provides  that  a  prior  invention  in  a  foreign  country  shall  not  avoid  a 
patent,  otherwise  valid,  unless  the  foreign  invention  had  been  de- 
scribed in  a  printed  publication,  tiie  defendants  are  thrown  back  upon 
that  clause  of  the  act  which  provides  for  that  defence,  arising  from  a 
printed  publication,  which  has  already  been  considered. 

The  next  exception  was  to  the  charge  of  the  presiding  judge  to  the 
jury.  The  defendants  requested  the  judge  to  charge  the  jury,  3.^ 
That  it  was  erroneous  to  consider  as  constituent  parts  of  the  combi- 
nation claimed  by  the  plaintiff  only  those  points  which  were  requisite 
to  the  operation  of  opening  and  closing  the  damper ;  but  that,  on  the 
contrary,  the  jury  must  consider  as  constituent  parts  of  the  combina- 
tion aU  the  parts  of  the  machine,  as  described  in  the  specification,  by 
which  the  regulation  of  the  heat  of  a  stove,  or  the  other  structures,  is 
effected. 

4.  That  the  index  is  a  constituent  part  of  the  combination  patented 
by  the  plaintiff. 

5.  That  the  detaching  process  of  the  lever  is  a  constituent  part  of 
the  combination  patented  by  the  plaintiff. 
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6.  That  the  pendulum  is  a  constituent  part  of  the  combination. 
And,  in  this  connection, 

7.  That  if  the  defendants  do  not  use  all  the  constituent  parts  of  the 
combination  patented  by  the  plaintiflE^  a  verdict  must  be  rendered  for 
the  defendants. 

As  to  the  2d,  3d,  4th,  5th,  6th,  and  7th  of  the  instructions  prayed 
for  by  the  defendants,  the  judge  charged  the  jury,  that  it  was  true,  as 
insisted  by  the  defendants'  counsel,  that  the  third  article  of  the  sum- 
mary of  the  plaintiff's  specification,  on  which  alone,  if  at  all,  he  was 
entitied  to  recover,  was  for  a  combination ;  and  unless  it  appeared 
by  the  evidence  that  the  defendants  had  used  all  the  parts  of  tiie 
plaintiff's  stove  embraced  in  such  combination,  he  was  not 
entitled  to  recover.  That  the  *  combination  claimed  in  the  [  *  225  ] 
article  in  question  was  of  such  parts  of  the  mechanism  de- 
scribed in  the  specification  as  are  necessary  to  regulate  the  heat  of 
the  stove.  And  unless  it  appeared  by  the  evidence  that  some  p^rts 
of  the  mechanism,  not  shown  to  have  been  used  by  the  defendants, 
were  necessary  to  perform  that  office,  or  that,  acconUng  to  the  just 
construction  of  the  specification,  such  parts  were  intended  to  be 
claimed  by  the  plaintiff  as  a  part  of  such  combination,  they  are  not 
to  be  considered  as  embraced  within  it.  That  inasmuch  as  by  the 
fourth  article  of  the  plaintiff's  summary,  he  made  a  distinct  and  sep- 
arate claim  to  what  had  been  called  the  detaching  apparatus,  there 
seemed  to  be  good  reason  to  infer  that  it  was  not  his  intention  to 
daim  this  in  the  third  article  as  a  part  of  the  combination  therein 
mentioned.  But  the  judge  observed,  that  the  question  relative  to  the 
extent  of  the  combination  l^ad  been  treated  by  the  defendants'  coun- 
sel as  a  question  of  fact,  and  he  had  no  disposition  to  withdraw  it 
from  the  consideration  of  the  jury ;  and  be  therefore  submitted  it  to 
the  jury  to  decide,  from  the  evidence,  whether  the  parts  of  the  mech- 
anism described  in  the  specification,  which  were  not  shown  to  have 
been  used  by  the  defendants,  were  necessary  to  regulate  the  heat  of 
the  stove ;  and  instructed  the  jury  that  if  they  should  so  find,  the 
defendants  would  be  entitled  to  a  verdict  And  the  judge  refused  to 
charge  otherwise  in  relation  to  such  instructions,  or  any  of  them. 

To  this  charge  and  refrisal  of  the  judge,  as  the  2d,  3d,  4th,  5th,  6th, 
and  7th  of  the  instructions  prayed  by  the  defendants,  the  defendants' 
counsel  then  and  there  excepted. 

The  substance  of  the  charge  is,  that  the  jury  were  instructed  by 
fhe  judge,  that  the  third  claim  in  the  specification  was  for  a  combi- 
nation of  such  parts  of  the  described  mechanism  as  were  necessary  to 
regulate  the  heat  of  the  stove  ;  that  the  defendants  had  not  infringed 
the  patent,  unless  they  had  used  all  the  parts  embraced  in  the  plain- 

13* 
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tiff's  combination ;  and  he  left  it  to  the  jury  to  find  what  those  parts 
were,  and  whether  the  defendants  had  used  them. 

We  think  this  instmction  was  correct.  The  objection  made  to  it 
is,  that  the  court  left  to  the  jury  what  was  matter  of  law.  But  an 
examination  of  this  third  claim,  and  of  the  defendants'  prayers  for 
instruction,  will  show  that  the  judge  left  nothing  but  matter  of  fact 
to  the  jury.  The  construction  of  the  claim  was  undoubtedly  tor  the 
court  The  court  rightly  construed  it  to  be  a  claim  for  a  combination 
of  such  of  the  described  parts  as  were  combined  and  arranged  for  the 
purpose  of  producing  a  particular  effect^  namely,  to  regulate  the  heat 
of  a  stove.  This  was  in  accordance  with  the  defendants' third  prayer. 
But  the  defendants  also  desired  the  judge  to  instruct  the 
[  *  226  J  jury,  that  the  *  index,  the  detaching  process,  and  the  pen- 
dulum, were  constituent  parts  of  this  combination.  How 
could  the  judge  know  this  as  matter  of  law  ?  The  claim  is  in  these 
words :  <^  I  also  claim  the  combination  above  described,  by  which  the 
regulation  of  the  heat  of  the  stove,  or  other  structure  in  which  it  may 
be  used,  is  effected."  The  writing  which  the  judge  was  to  construe, 
calls  for  all  such  elements  of  the  combination  as  are  actually  employed 
to  effect  the  regulation  of  the  heat,  according  to  the  plan  of  the  pat- 
entee, described  in  the  specification,  and  it  therefore  became  a  ques- 
tion for  the  jury,  upon  the  evidence  of  experts,  or  an  inspection  by 
them  of  the  machines,  or  upon  both,  what  parts  described  did  in  point 
of  fact  enter  into,  and  constitute  an  essential  part  of  this  combination. 
When  a  claim  does  not  point  out  and  designate  the  particular  ele- 
ments which  compose  a  combination,  but  only  declares,  as  it  properly 
may,  that  the  combination  is  made  up  of  so  much  of  the  described 
machinery  as  effects  a  particular  result,  it  is  a  question  of  tiict  which 
of  the  described  parts  are  essential  to  produce  that  result ;  and  to  this 
extent,  not  the  construction  of  the  claim,  strictly  speaking,  but  the 
application  of  the  claim,  should  be  left  to  tiie  jury.  The  defendants 
themselves  so  treat  this  matter  in  their  third  prayer,  and  we  are  satis* 
fied  the  judge  did  not  err  in  so  treating  it 

The  defendants'  counsel  exhibited  to  the  court  the  models  of  the 
machines  of  the  defendants  and  the  plaintiff,  for  the  pi^xpose  of  satis- 
fying the,  court  the  jury  must  have  understood  they  were  at  Uberty  to 
construe  the  claim,  and  that  they  did  in  truth  so  oonstme  it,  as  to 
exclude  firom  the  combination  claimed  by  the  plaintiff,  what  is  called 
the  detaching  process.  But  we  can  draw  no  such  inference  firom  an 
examination  of  those  models.  And  while  we  do  not  think  it  proper 
to  express  any  opinion  on  what  is  really  a  matter  of  fact,  yet  we  think 
it  pertinent  to  say,  that  an  examination  of  the  models  has  satisfied  us 
that  a  jury  might  fairly  come  to  the  conclusion  that  the  defendants 
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did  use  a  detaching  process,  not  substantially  different  from  the  plain- 
tiff's, and  occupying  in  their  combination  the  same  place,  and  an- 
swering substantially  the  same  purpose  as  the  plaintiff's  detaching 
process  does  in  his  combination ;  and  therefore  we  can  draw  no  infer- 
ence such  as  is  contended  for. 

We  have  examined  all  the  exceptions,  and  no  one  being  found 
tenable,  the  judgment  is  affirmed. 

McLean,  J.,  dissented. 

20  H.  878;  28  H.  172. 


£•  P.  Calkin  and  Samubl  Jones,  Trading  under  the  Firm  and  Style 
of  E.  P.  Calkin  and  Company,  Plaintiffs  in  Error,  t;.  James  H. 
Cocks. 

14  H.  227. 

The  laws  of  the  United  States  were  extended  oyer,  and  began  to  operate  in  Texas,  Decem- 
ber 29, 1845,  (9  Stats,  at  Large  1, 108,)  and  a  seizure  of  goods,  nnder  the  reyenne  Uwi 
of  Texas,  after  that  day,  was  invalid. 

The  case  is  stated  in  the  opinion  of  the  court 
mies  Taylor^  for  the  plaintiffs. 
HarriSy  contriu 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  235  } 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Texas.  The  suit  was  originally  brought  by  the  plaintifb  in  error 
before  the  district  court  of  Gtalveston  county,  to  recover  the  posses- 
sion of  a  stock  of  goods  from  the  defendant,  who  had  seized  them  at 
Gralveston,  as  collector  of  that  port,  under  the  authority  of  the  repub- 
lic of  Texas,  for  non-payment  of  duties.  They  recovered  a  judgment 
in  that  court ;  but,  on  a  writ  of  error  from  the  supreme  court,  the 
judgment  was  reversed,  and  the  goods  held  liable  to  the  duties. 

The  case  was  this :  the  plaintiffs  shipped  from  New  Orleans  into 
Ghdveston  the  stock  of  goods,  on  the  30th  of  January,  1846,  and  the 
defendant,  claiming  to  act  as  collector  under  the  republic  of  Texas, 
and  also  that  the  revenue  laws  of  that  government  were  then  in 
force,  charged  them  with  a  rate  of  duty  in  conformity  with  those 
laws,  and  for  the  non-payment  by  the  plaintiffs,  they  insisting  that 
the  goods  were  not  liable  to  any  rate  of  duty  since  the  admission  of 
Texas  into  the  Union,  he  seized  and  took  possession  of,  and  detained 
them,  until  they  were  redelivered  to  the  plainti£b,  by  the  order  of  the 
district  court 

The  question  in  the  case  is,  whether  the  revenue  laws  of  this  gov- 
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eminent  were  in  force  in  the  State  of  Texas  at  the  date  of  ihe  im* 
portation.  or  those  of  the  former  iroyemment  of  that  country.  The 
Supreme  court  held  ti.e  la««,  wL  in  force,  and  chaxged  S  goods 
with  the  customary  duties. 

The  State  of  Texas  was  'admitted  into  the  Union  on  the  39th 
December,  1845,  on  an  equal  footing  with  the  original  States,  in  all 
respects  whatever.  9  Stats,  at  Large,  p.  108.  And  by  the  Ist  section 
of  an  act  of  congress,  passed  the  same  day,  all  tiie  laws  of  the 
United  States  were  declared  to  be  extended  over,  and  to  have  full 
force  and  effect  within  the  State.  And,  by  the  3d  section,  the  State 
was  declared  to  constitute  one  judicial  district,  called  the  district  of 
Texas,  for  which  a  judge  should  be  appointed,  and  should  hold  the 
first  term  of  his  court  at  Oalveston,  on  the  first  Monday  of  Febru- 
ary then  next  The  rem&dning  part  of  the  section  confers  upon  the 
court  the  usual  powers  belonging  to  a  district  court,  and  also  of  a 
circuit  coyrt  of  the  United  States.  The  3d  section  provides 
[  *  336  ]  for  the  appointment  *  of  a  district  attorney,  and  marshal  for 
the  district,  and  for  a  derk  of  the  court     Id.  pp.  1,  3. 

On  the  31st  December,  1845,  the  next  day  after  the  admission  into 
the  Union,  congress  passed  an  act^  declaring  the  State  to  be  one 
collection  district,  and  making  the  city  of  Gralveston  a  port  of  entry, 
and  to  which  was  annexed  several  other  places,  as  ports  of  delivery. 
The  3d  section  provides  for  the  appointment  of  a  collector  for  the 
port  of  Galveston,  and  the  3d  section  for  the  appointment  of  a  sur- 
veyor for  each  port  of  delivery. 

Now  it  is  .quite  apparent,  from  the  joint  resolution  of  congress, 
admitting  the  State  of  Texas  into  the  Union,  and  the  acts  passed, 
organizing  the  federal  courts  and  revenue  system  over  it,  that  the 
old  system  of  government,  so  far  as  it  conflicted  with*  the  federal 
authority)  became  abroirated  immediately  on  her  admission  as  a 

of  admission,  postponing  the  time  when  it  shall  take  effect,  and,  as 
applied  to  the  case  before  us,  postponing  it  until  after  the  31st  Jan- 
uary, 1846,  when  these  goods  were  shipped  to  the  port  of  Gral- 
veston. 

This  has  been  attempted  on  the  paxt  of  the  defendant  in  error. 

We  have  been  referred  to  the  1st  section  of  the  13th  article  of 
the  constitution  of  Texas,  which  provides  ^  that  all  (Hrocess  which 
shall  be  issued  in  the  name  of  the  republic  of  Texas,  prior  to  the 
organization  of  the  state  government  under  this  constitution,  shall 
be  as  valid  as  if  issued  in  the  name  of  the  State  of  Texas."  And 
also  to  the  3d  section  of  the  same  article,  which  provides  that  ^  all 

\  1  StatB.  at  Lai^,  2. 


DECEMBER  TERM,  1852.  15S 

Oalkin  v.  Cocke.    14  H. 

criminal  prosecations  or  penal  actions,  which  shall  have  arisen  prior 
to  the  organization  of  the  state  goyemment  under  this  constitation,  in 
any  of  the  courts  of  the  republic,  shall  be  prosecuted  to  jndgment 
and  execution  in  the  name  of  the  State.''  And  also,  to  the  6th  sec- 
tion, which  provides,  upon  its  appearing  tiiat  a  majority  of  the  votes  of 
tbe  people  given  is  for  the  adoption  of  the  constitution,  ^  it  shall  be  the 
duty  of  the  President  (of  the  republic  of  Texas)  to  make  proclamation 
of  the  fact,  and  thenceforth  this  constitution  shall  be  ordained  and  es- 
tablished as  the  constitution  of  the  State,  to  go  into  operation,  and 
be  of  force  and  effect,  from  and  after  the  organization  of  the  state 
government.''  And  edso,  to  the  10th  section,  which  declares  ^  that 
the  laws  of  the  republic,  relative  to  the  duties  of  officers,  both  civil 
and  military,  of  the  same,  shall  remain  in  full  force,  and  the  duties 
of  the  several  officers  shall  be  performed  in  conformity  with  the  exist* 
ing  laws,  until  the  organization  of  the  government  of  the  State  under 
tiiis  constitution,  or  until  the  first  day  of  the  meeting  of  the  legis- 
lature." 

*  It  is  supposed  that  these  several  provisions  of  the  con-  [  *  237  ] 
stitution  of  Texas,  and  which  is  tiie  one  accepted,  when 
she  was  admitted  into  the  Union  by  congress,  have  the  effect  to  post- 
pone and  fix  the  period  of  admission  to  the  time  of  the  first  meeting 
of  the  legislature  of  tiie  State  and  organization  of  the  government 
under  the  constitution,  which  was  on  the  16th  of  February,  1846 ; 
and  of  course,  to  postpone  the  operation  of  the  laws  of  the  Union 
over  her  till  that  period. 

But  the  obvious  answer  to  this  view  is,  tiiat  these  several  provis- 
ions in  the  constitution  were  designed  and  intended,  and  had  the 
effect  to  organize  a  government  at  once,  on  the  adoption  of  the  con- 
stitution by 'the  people,  and  thereby  to  avoid  an  intmegnum  between 
the  alHogation  of  the  old  and  the  erection  of  tiie  new  system,  and 
until  the  legialative  body  could  meet,  and  put  the  government  in 
operation  in  conformity  with  the  requirements  of  the  organic  law. 

The  whole  of  the  10th  section,  a  part  of  which  has  been  already 
referred  to,  affords  an  illustration  of  the  design  of  the  framers  of  the 
constitution.  It  is  as  follows :  ^  That  no  inconvenience  may  result 
from  the  change  of  government,  it  is  declared  that  the  laws  of  the 
republic,  relative  to  the  duties  of  officers,  both  civil  and  military,  of 
the  same,  shall  remain  in  full  force,  and  the  duties  of  the  several 
officers  shall  be  performed  in  conformity  with  existing  laws,  until  tiie 
organization  of  the  government  of  the  State  under  this  constitution, 
or  until  the  first  day  of  the  meeting  of  the  legislature."  This 
flection,  taken  in  connection  with  the  3d  section  of  the  same  article, 
completed  an  organization  which  effectually  prevented  any  interval 
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between  the  old  and  new  systems,  when  the  lows  did  not  operate,  at 
an  organized  government  was  not  in  force.  That  section  provides 
that  ^  all  laws  and  parts  of  laws,  now  in  force  in  the  republic  of 
Texas,  which  are  not  repugnant  to  the  constitution  of  the  United 
States,  the  joint  resolutions  for  annexing  Texas  to  the  United  States, 
or  to  the  provisions  of  this  constitution,  shall  remain  in  force,  as  Ihe 
laws  of  this  State,  until  they  expire  by  their  own  limitation  or 
repealed  by  the  legislature. 

This  section,  as  it  will  be  seen,  also  negatives  the  idea  that  the 
constitution  and  laws  of  the  Union  were  not  in  force  within  the 
State  as  soon  as  her  admission  into  the  Union  took  place. 

This  subject  was  very  fully  considered  in  Benner  et  oL  v.  Porter, 
9  How.  235,  which  involved  an  inquiry  into  the  e£fect  of  the  admis- 
sion of  Florida  into  the  Union  as  a  State.  Some  of  the  questions 
there  were  very  similar  to  those  raised  in  this  case,  as  the  machinery 
of  the  territorial  government  had  been  adopted  by  an  ordinance  in 
the  constitution  until  the  organization  was  e£fected  under  the  consti- 
tution by  the  legislature. 
[  *  238  ]  *  We  there  said  ^  that,  on  the  admission  of  Florida  as  a 
State  into  the  Union,  the  organization  of  the  government 
under  the  new  constitution  became  complete ;  as  every  department 
became  filled,  at  once,  by  the  adoption  of  the  territorial  laws,  and 
the  appointment  of  the  territorial  functionaries  for  the  time  being.^ 
That  ^  the  convention  being  the  fountain  of  all  political  power,  fix)m 
which  flowed  that  embodied  in  the  organic  law,  were,  of  course,  com- 
petent to  prescribe  the  laws  and  appoint  the  officers  under  the  consti- 
tution, by  means  whereof  the  government  oould  be  put  into  immediate 
operation,  and  thus  avoid  an  interregnum  that  must  have  intervened, 
if  leffc  to  an  organization  according  to  the  provisions  of  that  instru- 
ment This  was  accomplished  in  a  few  lines,  adopting  the  machin* 
ery  of  the  territorial  government  for  the  time  being,  and  until  super- 
seded by  the  agency  and  authority  of  the  constitution  itsel£" 

An  argument  is  attempted  to  be  drawn  against  the  conclusion  that 
the  laws  of  the  Union  were  extended  over  Texas  as  soon  as  she  was 
admitted  into  it,  founded  upon  certain  acts  of  congress  concerning 
the  establishment  and  regulation  of  the  post-office  system  over  the 
State.  On  the  6th  of  February,  1846,'  various  post  routes  were 
established  in  Texas,  and  the  postmaster-general  was  authorized  to 
contract  for  conveying  the  mail  on  them  as  soon  as  could  be  conven- 
iently done,  after  the  passage  of  the  act.  A  joint  resolution  was 
also  passed  on  the  20th  May,  1846,*  authorizing  the  postmaster  gen- 
eral to  continue  the  mail  service  existing  in  the  State  under  the  laws 

I  9  Stats,  at  Lai^  9.  >Ib.UO. 
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and  ^othority  of  Texas,  or  such  part  as,  in  his  judgment,  the  public 
interest  required,  from  the  time  that  Texas  became  a  State  in  the 
Union,  and  until  contracts  could  be  made,  and  the  mail  service  put 
in  operation  on  post  routes  established  by  congress  at  its  then  session. 
And  on  the  29th  of  the  same  month,  another  act '  was  passed  es- 
tablishing several  post  routes,  and  repealing  the  act  of  the  6th  Febru- 
ary, referred  to.  The  second  section  of  this  act  authorizes  the  post- 
master general  to  continue  in  operation  the  existing  mail  service  in 
Texas,  established  under  its  former  laws,  upon  any  of  the  routes 
mentioned,  as  he  may  deem  expedient,  not  to  extend,  however,  be- 
yond the  30th  June,  1850.  And  the  third  section  provides  for  the 
payment  of  mail  contractors  in  Texas  for  service  performed  by  them 
since  the  16th  February,  1846,  and  also,  the  officers  employed  in 
superintending  the  mail  service,  with  a  proviso  that  such  payment 
shall  in  no  case  exceed  the  compensation  agreed  upon  with  the  late 
authorities  of  Texas.  The  act  then  provides  that  the  several  post- 
masters in  Texas,  appointed  by  the  late  government,  shall  account 
to  the  postmaster-general  for  all  balances  accruing  at  their  offices 
respectively,  after  the  16th  February,  1846. 

*  We  perceive  nothing  in  these  several  acts  expressing  f  *  239  ] 
or  implying  that  congress  possessed  no  power  to  extend 
the  system  of  mail  service  over  the  State  from  the  time  bf  its  admis- 
sion into  the  Union,  or  that  the  date  of  the  admission  is  to  be  limited 
to  the  16th  February,  1846. 

There  was  necessarily  some  delay  in  putting  the  system  into 
practical  operation ;  and  to  avoid  any  inconvenience  in  the  mean 
time,  the  existing  system  under  the  laws  of  the  former  government 
was  recognized  and  adopted,  until  the  several  post  routes  were 
designated  by  congress,  and  contracts  made  for  the  performance  of 
the  service  in  the  usual  way.  The  period  fixed  when  the  payment 
of  the  old  contractors  and  superintendents  of  the  service  should  com- 
mence; and  also,  when  the  existing  postmaster  should  begin  to 
account  to  the  postmaster-general  for  the  money  collected,  and  the 
allowance  of  compensation,  to  wit,  the  16th  February,  1846,  relate 
simply  to  the  arrangement  as  to  compensation ;  and  as  to  the  adjust- 
ment of  the  accounts  of  these  several  officers.  The  system,  as  estab- 
lished under  the  republic  of  Texas,  was  recognized,  emd  not 
interfered  with  in  the  adjustment  down  to  the  period  mentioned; 
after  that  it  was  placed  under  the  laws  and  regulations  of  the  post- 
office  department  of  the  general  government. 

That  these  acts  do  not  admit  the  want  of  powers  in  congress  to 
extend  the  post-office  laws  over  Texas  until  the  16th  of  February, 

*  9  StatB.  at  Large,  15. 
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1846,  is  shown  by  the  ctct  passed  the  6th  of  that  month,  designating 
several  post  routes,  and  conferring  the  power  upon  the  postmaster- 
general  to  enter  into  contracts  for  conveying  the  mail  over  thenL 
This  act  continned  in  force  nntil  repealed  on  the  29th  of  May  follow- 
ing, when  a  new  and  somewhat  different  arrangement  of  msdl  routes 
was  provided  for. 

Withont  pursuing  the  <fttse  further,  our  opinion  is,  that  the  admis- 
sion of  Texas  into  the  Union  is  to  take  date  from  the  29th  of 
December,  1845,  the  time  of  its  admission  by  congress,  and  that  the 
laws  of  the  Union  extended  over  it  from  that  time;  and  consequentlyi 
the  seizure  of  the  stock  of  goods  in  question  by  the  defendant  under 
the  revenue  laws  of  the  republic,  on  the  30th  of  January,  1846,  was 
without  authority  of  law. 

The  judgment  of  the  supreme  court  below,  must  therefore  be 
reversed  with  costs ;  and  that  the  proceedings  be  remitted  to  tiiat 
court  with  directions  that  the  judgment  of  the  district  court  be 
affirmed  vnth  costs  in  said  supreme  court  and  district  court 


James  W.  Downey,  Executor  of  Samuel  S.  Downey,  deceased. 
Plaintiff  in  Error,  v.  Mary  M.  Hicks,  Executrix  of  Joseph  T. 
Hicks,  deceased 

14  H.  S40. 

Ja  an  action  on  a  pronuBSory  note  and  an  account  stated,  &e  general  issoe,  the  statute  of 
limitations,  and  payment,  being  pleaded  and  issue  joined,  a  yerdict,  '*  we  of  the  jury  find 
for  the  defendant  upon  the  issues  joined,  as  to  the  within  note  of  $456,  and  the  within 
account ''  —  ITeU,  sufficient  on  error. 

If  a  release  of  a  witness  be  giren  in  eiridence  without  exception  fbr  want  of  proof  of  execih 
tlon,  that  objection  is  waiyed. 

A  check  on  a  bank  which  does  not  pay  specie,  drawn  on  account  of  a  debt  due  to  the  dmwer 
from  the  bank  for  labor,  though  ezdianged  by  the  taker  for  a  certificate  of  deposit,  is  not 
payment,  unless  the  drawer  and  taker  so  agreed. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Badger^  (with  whom  was  Chraham^)  for  the  plaintiffl 

Volney  E.  Eowardj  (with  whom  was  Walk^^)  contri, 

[  *  346  J      *  M?Lban,  J^  delivered  the  opinion  of  the  court 

This  case  was  brought  before  us  by  a  writ  of  error  to  the 
circuit  court  for  the  southern  district  of  Mississippi 

An  action  of  assumpsit  was  commenced  by  the  plaintiff,  on  a  note 
for  (456,  and  a  large  sum  for  the  hire  of  slaves. 

Tbe  declaration  contained  ten  counts,  to  which  the  defendant 
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pleaded  non  assumpsit^  the  statute  of  limitatioxiB,  and  payment,  on  all 
of  which  issues  were  joined*  The  jury  ^  found  for  the  defendant 
upon  the  issues  joined  as  to  the  within  note  of  $456,  and  the  within 
account."  This  finding,  it  is  contended,  is  impeorfect,  irresponsive  to 
the  issues,  and  does  not  dispose  of  the  whole  matter  submitted  by 
the  pleadings. 

A  verdict  is  bad  if  it  varies  £rom  the  issue  in  a  substantial  matter, 
or  if  it  finds  only  a  part  of  that  which  is  in  issue ;  and  though  the 
court  may  give  form  to  a  general  finding,  so  as  to  make  it  harmonize 
with  the  issue,  yet  if  it  appears  that  the  finding  is  different  from  the 
issue,  or  is  confined  to  a  part  only  of  the  matter  in  issue,  no  judg- 
ment can  be  rendered  upon  the  verdict  Patterson  i;.  United  States, 
2  Wheat.  221.  The  veidict  rendered  was  informal,  but  there  was 
sufficient  to  authorize  the  court  to  enter  it  in  form.  The  matter  in 
controversy  was  the  note  stated  and  the  hire  of  the  negroes, 
the  amount  claimed  *  for  which,  was  stated  in  an  account;  [  *  247  ] 
and  on  both  these  the  jury  found  for  the  defendant,  on  the 
issues  joined.     We  think  this  was  sufficient. 

Andrew  Arnold,  a  copartner  of  the  testator,  was  offered  as  a  wit- 
ness, and  being  objected  to  on  the  ground  of  interest,  a  release  was 
given  in  evidence,  which  on  its  face,  appeared  to  be  duly  executed ; 
on  which  the  witness  was  sworn.  Objection  is  made  that  the  execu- 
tion of  the  release  was  not  proved.  The  answer  to  this  is,  that  there 
was  no  exception  taken  to  the  paper  on  that  ground. 

From  the  facts,  it  appears  that  Joseph  T.  Hicks,  now  represented 
by  his  executrix,  was  indebted  to  the  plaintifi*  on  the  10th  January, 
1839,  on  a  settlement,  $9,799.89,  for  the  hire  of  negroes,  which  John 
IL  Hicks,  the  friend  of  Downey,  received  in  a  certificate  of  deposit 
from  the  Mississippi  Railroad  Bank,  situated  at  Natchez,  payable  on 
the  1st  of  November  ensuing,  for  which  he  executed  a  receipt  He 
was  not  authorized  to  act  as  the  agent  of  Downey,  but  he  acted  as 
his  friend  in  the  business.  Being  assured  by  his  brother,  Joseph  T. 
Hicks,  and  others,  that  the  bank  was  good,  (and  as  a  reason  for  this 
opinion  it  was  stated  that  wealthy  men  had  an  interest  in  the  bank,) 
and  as  eight  per  cent,  interest  was  pedd  for  deposits,  the  certificate 
was  preferred,  believing  it  would  be  satisfactory  to  the  plaintij£  At 
the  time  of  this  transaction,  the  bank  was  indebted  to  Joseph  T. 
Hicks  and  Arnold,  for  labor  on  the  railroad,  a  sum  exceeding  020,000. 
The  mode  of  payment  was  by  drawing  a  check  on  the  bank  for 
several  claims,  and  then  crediting  on  the  books  of  the  bank,  as  a 
deposit,  the  sum  due  to  each  claimant. 

In  February  ensuing,  when  John  R.  Hicks  returned  to  North 
Carolina,  where  he  and  the  plaintiff  resided,  he  handed  over  to 
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Downey  the  certificate  of  deposit,  who  received  it,  saying  he  would 
have  preferred  the  gold  and  silver;  but  said  nothing  farther  in 
repudiation  or  confirmation  of  the  act  of  Hicks.  In  a  letter  dated 
the  3d  of  March,  1839,  from  J.  T.  Hicks  and  Arnold,  to  the  bank,  they 
say :  "  We  have  ever  entertained  the  kindest  feeling  towards  your 
institution,  and  every  disposition  of  indulgence  to  the  utmost  of  our 
ability.  The  time  has  now  arrived  when  ruin  awaits  us,  from  a  total 
inability  to  use  your  post-notes  to  meet  our  engagements ; "  and  they 
proposed  to  take  some  money  and  negroes  for  the  money  due  them 
from  the  bank,  or  to  take  the  whole  in  negroes,  if  the  money  could 
not  be  paid. 

For  a  short  time  after  the  date  of  the  certificate  of  deposit,  the  bank 
continued  to  pay  small  notes  in  specie,  but  evidence  was  given  con* 
ducing  to  show  it  was  unable  to  meet  its  engagements,  and 
[  *  248  ]  *  that  in  a  short  time  it  failed.  Suit  was  brought  by 
Downey  against  the  bank  on  the  certificate  of  deposit,  in 
the  spring  of  1840 ;  and  also  for  other  sums,  due  him  firom  Hicks 
and  Arnold,  by  arrangements  with  them.  But  nothing  could  be 
recovered  from  the  bank. 

Evidence  was  offered  with  the  view  of  showing  that  Downey  con- 
sidered the  certificate  of  deposit  as  good,  and  that  he  said  he  could 
not  complain  of  Hicks,  in  receiving  the  certificate,  as  he  had  received 
a  similar  one  on  his  own  account 

Evidence  was  also  given  to  show  that  on  the  11th  of  March,  1840, 
Joseph  T.  Hicks  and  Arnold,  admitted  the  certificate  of  deposit  was 
given  as  collateral  security,  and  that  they  considered  themselves 
bound  to  pay  the  debt  due  the  plaintiff,  including  the  certificate  of 
deposit,  and  other  demands.  Evidence  was  also  given  to  explain 
this  conversation  as  referring  exclusively  to  other  demands,  not 
including  the  certificate  of  deposit. 

The  testimony  being  closed,  the  plaintiff  prayed  the  court  to 
instruct  the  jury,  1.  That  the  acceptance  by  the  plaintiff  of  the 
certificate  of  deposit  for  a  precedent  debt  due  him  by  Hicks  or  Hicks 
and  Arnold,  was  no  payment  or  extinguishment  of  such  debt,  unless 
there  was  an  express  agreement  to  accept  it  as  such  payment;  and 
to  take  the  risk  of  the  solvency  of  the  bank. 

2.  That  the  certificate  of  a  bank  due  at  a  future  day,  like  the  note 
of  any  third  person,  if  given  for  a  preexisting  debt,  is  not  payment 
and  discharge  thereof,  unless  specially  agreed  to  be  so  taken;  and 
if  a  receipt  in  full  be  given,  it  is  still  a  question  of  fact  for  the  jury 
to  decide  whether  there  was  such  an  agreement  or  not ;  and  that 
unless  the  certificate  be  afterwards  paid  by  the  bank,  it  isprimd  fade 
no  satisfaction  of  the  preexisting  debt. 
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3.  That  if  the  juiy  belieye,  firom  ihe  evidence,  that  Hicks  and 
Arnold,  or  Hicks,  after  the  maturity  of  the  certificate,  admitted  their 
liability  to  make  it  good,  snch  admission  is  evidence  that  the  certifi- 
cate  was  not  taken  as  payment  absolutely,  but  as  conditional  payment 
only,  and  that  they  had  notice  of  all  the  facts  necessary  to  hold  them 
responsible. 

The  court  charged  the  jury  that  "  an  agent  is  bound  to  act  in 
accordance  with  his  authority,  to  make  his  acts  binding  on  his 
principaL  If  the  agent  exceeds  his  authority,  his  principal  is  not 
bound  by  his  act,  so  exceeding  his  authority,  unless  the  principal 
afterwards  ratify  his  acts.  K  a  principal,  after  he  is  informed  what 
his  agent  has  done,  ratify  his  i^^s,  he  is  bound  by  the  acts  of  his 
agents,  although  the  agent  may  not  have  had  any  authority  to  do  the 
act  so  ratified  at  the  time  it  was  done.  An  act  done  as  an  agent  by 
one  having  no  authority,  it  is  obligatory  on  his  principal ;  if, 
in  a  reasonable  time  after  he  is  fully  *  informed  of  what  has  [  *249  ] 
been  done,  he  does  not  object  thereto,  he  is  presumed  to 
ratify  the  acts,  and  is  bound  thereby." 

That,  ^if  Downey  received  the  certificate,  conditioned  that  he 
would  receive  the  money  in  discharge  of  the  debt,  if  the  bank  should 
pay  it,  then  Downey  was  bound  to  use  reasonable  diligence  to  collect 
the  money  due  on  tiie  certificate.  Reasonable  diligence  consists  in 
such  exertions  as  a  prudent  man  would  use  in  his  own  case  in  the 
collection  of  the  certificate ;  and  if  Downey  failed  to  use  such  dili- 
gence to  collect  the  money,  the  defendants  are  not  liable,  and  the 
jury  should  find  for  the  defendant." 

In  ordinary  transactions,  a  check  on  a  specie-paying  bank,  payable 
on  demand,  is  payment.  And,  if  the  holder  of  the  check  present  it 
to  the  bank,  and  direct  the  amount  to  be  placed  to  his  credit  as  a 
deposit,  and  the  bank  should  fail,  the  loss  would  be  the  depositor's. 
The  deposit  was  at  his  option  and  for  his  benefit.  But  the  transac- 
tion of  Downey  and  Hicks  was  not  of  this  character.  Doctor  Hicks, 
who  acted  for  Downey,  was  not  authorized  to  make  the  arrangement; 
he  acted,  in  his  own  language,  ^*  without  authority,  as  the  friend  of 
the  plaintiflf."  There  was  no  money,  in  fact,  deposited  in  the  bank. 
It  was  indebted  to  J.  T.  Hicks  and  Arnold,  who  were  in  partnership, 
in  a  large  sum ;  and,  to  pay  Downey,  Hicks  drew  a  check  for  the 
amount,  which  was  charged  to  his  account  in  bank,  and  a  certificate 
of  deposit  for  the  same  amount  vms  given  to  Downey.  This  arrange- 
ment%a6  strongly  recommended  by  the  debtor.  Hicks,  to  his  brother, 
the  Mend  of  Downey.  Eight  per  cent,  was  allowed  on  the  certificate 
of  deposit,  which  was  payable  in  ten  months. 

A  note  of  the  debtor  himself,  or  of  a  third  party,  is  never  considered 
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as  a  payment  of  a  precedent  debt,  unless  there  be  a  special  agree- 
ment to  that  effect  Had  Downey  received  the  certificate  of  deposit 
himself,  it  could  not  have  been  considered  a  payment  unless  it  was 
so  agreed.  The  transaction,  in  fact,  was  only  a  dealing  with  credits. 
No  money  was  drawn  from  the  bank,  or  deposited  in  it.  By  the  cer- 
tificate, the  credit  of  the  bank  was  given  in  addition  to  the  credit  of 
the  original  debtor.  Such  a  transaction,  without  a  special  agreement 
to  receive  the  certificate  in  payment,  would  make  it  a  collateral 
security  only.  A  receipt  for  the  amount,  executed  at  the  time, 
would  not  affect  the  question.  In  this  view,  it  was  error  in  the 
court  not  to  give  the  first  and  second  instructions  asked  by  the  plain- 
tiff^ unless  the  charge  given  substantially  embraced  the  points  stated. 

In  the  charge  given  it  is  nowhere  stated  that,  to  make  the  certificate 
of  deposit  a  payment,  there  must  be  an  agreement  to  that 
^  *  250  ]  effect.  The  jury  are  informed  that,  where  an  agent  *  exceeds 
his  authority,  or  acts  without  authority,  the  principal  is  not 
bound,  unless  he  ratify  such  acts.  But  the  jury  are  not  informed 
what  amounts  to  a  ratification.  They  are  told,  where  acts  are  done, 
of  which  the  principal  is  informed  if  he  does  not  in  a  reasonable 
time  object  thereto,  he  is  presumed  to  ratify  tiie  acts,  and  is  bound 
thereby. 

This,  in  all  probability,  misled  the  jury.  Doctor  Hicks,  in  receiving 
the  certificate  of  deposit,  did  not  pretend  that  he  was  authorized  to 
receive  it — much  less  that  he  was  authorized  to  receive  it  as  pay- 
ment. The  receipt  of  the  certificate,  under  such  circumstances,  by 
Downey,  without  any  express  agreement  on  the  subject,  could  not 
operate  as  payment.  In  this  respect,  therefore,  unless  such  an  agree- 
ment was  shown  and  connected  with  this  part  of  the  charge,  it  was 
erroneous. 

The  jury  were  instructed  that,  if  the  certificate  was  received  on 
condition  the  deposit,  if  paid  by  the  bank,  should  be  applied  as  pay- 
ment, Downey  was  bound  to  use  reasonable  diligence.  But  the  jury 
were  not  informed  what  that  kind  of  diligence  was,  except, ''  that  it 
consisted  in  such  exertions  as  a  prudent  man  would  use  in  his  own 
case  in  the  collection  of  the  certificate."  Where  a  note  is  received 
as  collateral  security,  and  this  certificate  of  deposit  is  only  the  obliga- 
tion of  the  bank,  and  does  not,  in  principle,  in  this  respect,  differ  from 
a  note,  the  holder  is  not  bound  to  active  diligence.  If  the  note  have 
an  indorser,  and  it  matures  in  his  hands,  be  may  be  bound  to  take 
such  steps  as  shall  charge  the  indorser  as  a  bank  is  bound,  where  a 
note  is  sent  to  it  for  collection.  But  he  is  not  bound  to  bring  suit. 
He  is  only  chargeable  with  a  negligence,  which  shall  operate  to  the 
injury  of  the  owner  of  the  paper 
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_ ■ ■ — " 

Ab,  in  less  than  three  months  from  ihe  date  of  the  certificate  of 
deposit  by  the  showing  of  the  defendant,  the  post-notes  of  the  bank 
answered  him  no  valuable  purpose  in  satisfying  the  demands  against 
him,  there  is  no  ground  to  allege  that  the  defendant  suffered  by  any 
want  of  diligence  in  the  plaintiff  The  bank  was  insolvent,  if  not 
when  the  certificate  was  given,  before  it  became  due.  The  above  in- 
struction was  erroneous. 

We  think  the  court  erred,  also,  in  refusing  to  give  the  third  instrac- 
tion,  as  prayed  by  the  plaintiff.  If  the  evidence  showed,  after  the 
maturity  of  the  certificate,  that  Hicks  and  Arnold,  or  Hicks,  admitted 
their  liability  to  make  it  good,  the  jury  should  have  been  told  by  the 
court,  that  if  they  believed  such  an  admission  was  made,  it  conduced 
to  prove  that  the  certificate  was  not  taken  in  payment. 

For  the  above  reasons,  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings. 

Daniel,  J*,  and  Ghrier,  J.,  dissented. 

•  Daniel,  J.,  (Grier,  J.,  concurring.)  [  •  261  \ 

It  is  my  opinion,  that  the  judgment  of  the  circuit  court, 
in  this  case,  should  be  affirmed,  upon  the  questions  raised  in  the 
argument.  1.  Upon  the  sufficiency  of  the  finding  by  the  jury,  as  being 
responsive  to  all  the  issues,  or  otherwise.  2.  As  to  the  admissibility 
in  evidence  of  the  release  t9  Arnold,  in  the  absence  of  the  subscribing 
witness  to  that  release,  there  is  an  entire  concurrence  amongst  the 
judges.  But  with  the  views  announced  as  those  of  the  court  with 
respect  to  the  authority  and  the  acts  of  Doctor  Hicks,  as  the  agent 
of  Downey,  and  as  to  the  consequences  deducible  from  those  acts,  I 
am  constrained  to  disagree. 

And  here  I  must  remark,  that,  according  to  my  apprehension  ol  the 
evidence  upon  the  record,  as  to  the  authority  vested  in  Doctor  Hicks, 
as  agent,  and  his  acts  under  that  authority,  and  with  respect  to  the 
conduct  of  Downey,  as  .principal,  in  confirmation  of  those  acts, — that 
evidence  hcus  not  been  accurately  stated.  It  is  said  by  the  court,  that 
Doctor  Hicks  did  not  act  as  the  agent,  but  merely  as  the  friend  of 
Downey.  There  seems  to  be  some  difficulty,  and  even  confusion,  in 
this  attempt  to  discriminate  between  these  two  characters.  True  it 
is,  that  the  agent,  however  confided  in,  does  not  always  prove  the 
best  firiend  of  his  principal ;  but  it  is  equally  true,  that  tibe  principal 
would  rarely  select,  as  his  agent,  one  whom  he  regarded  in  any  other 
light  than  that  of  a  friend.  But  the  record,  according  to  my  appre- 
hension of  the  evidence,  discloses  the  most  ample  and  explicit 
authority  to  Doctor  Hicks,  to   settle   the  claims  of  Downey  upon 
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the  firm  of  Hicks  and  Arnold,  and  exhibits  instructions  equally  clear 
to  Doctor  ELicks,  to  transmit  to  Downey  the  amount  which  this  agent, 
upon  the  settlement  made  by  him,  should  ascertain  to  be  owing  from 
Hicks  and  Arnold  to  Downey.  The  record  discloses  these  further 
facts:  1.  The  settlement  made  by  Doctor  Hicks  with  Hicks  and 
Arnold.  2.  The  drawing  of  a  check  by  these  persons  in  favor  of 
Doctor  Hicks,  the  agent,  upon  the  bank  at  Natchez,  for  the  amount 
ascertained  to  be  due  to  Downey.  3.  The  presentation  of  that  check 
by  the  agent,  at  the  bank  at  Natchez.  4.  The  proffer  by  the  bank,  of 
payment  in  specie  of  the  amount  of  the  check ;  and  the  express  agree- 
ment of  the  agent  with  the  bank,  to  commute  that  check  and  proffer 
of  immediate  payment  in  money  for  a  certificate  of  a  deposit,  or  post- 
note,  payable  at  a  deferred  period,  bearing  an  interest  of  8  per  centum. 
So  much,  then,  for  the  acts  of  the  agent  in  virtue  of  the  authority 
originally  vested  in  him ;  and  if  there  could  arise  a  doubt  as  to  their 
validity,  that  doubt  could  apply  only  to  the  transmutation  of  the  de« 

mand  for  the  money  into  a  certificate  of  deposit,  or  deferred 
[  *  252  ]  payment,  bearing  interest.    But,  supposing  *  there  had  been 

room  for  doubt  in  this  respect,  on  the  ground  that  the  agent 
had  transcended  his  power,  that  doubt  must  be  entirely  dispelled  when 
the  conduct  of  the  principal  is  considered.  Upon  being  informed,  by 
the  agent,  of  the  measure  he  had  taken,  and  upon  having  the  certifi- 
cate transmitted  to  him,  the  principal  said,  in  reply,  that  although  he 
would  have  preferred  a  payment  down  in  money,  yet  as  the  agent 
had  acted  for  himself  as  he  had  done  for  his  principal,  he  could  not 
find  fault  with  the  arrangement.  He  expressed  no  apprehensions  as 
to  the  prudence  or  safety  of  the  arrangement,  but  ratified  it  expressly; 
and  in  fact  the  proof  is  clear,  that  at  the  time,  and  for  some  months 
after,  the  bank  was  paying  specie ;  and  that  its  certificates,  like  the 
one  in  question,  commanded  a  premium  in  the  market.  In  this  mode 
was  the  entire  proceedings  of  the  agent  explicitly  ratified. 

If  this  apprehension  of  the  testimony  be  correct,  then  it  is  difficult 
to  conceive  how  the  jury  could  have  been  misled  by  the  instructions 
which  were  given  them  by  the  court  Indeed  this  court,  so  far  as 
those  instructions  covered  the  relation  of  principal  and  agent,  have 
not  questioned  the  correctness  of  those  instructions.  But  it  is  said, 
that  the  court  erred  in  the  opinion  it  expressed  upon  the  subject  of 
the  diligence  requisite  in  the  application  for  payment  of  the  certificate 
of  deposit  Let  it  be  conceded  that  this  opinion  of  the  court  upon 
the  subject  of  reasonable  diligence  was  not  the  law ;  still,  it  should 
not  affect  the  decision  in  this  case,  because  that  opinion  had  no  con- 
nection with  the  true  character  of  the  case,  which  depended  upon  a 
phase  of  the  evidence  to  which  that  instruction  bad  no  application, 
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and  could  not  influence.  If  the  agent  of  Downey  was  authorized  to 
settle,  and  had  settled  with  the  debtors  of  Downey,  and  the  latter 
had  accepted  from  his  debtors  what  he  acknowledged  was  payment, 
at  this  point  the  transaction  closed ;  and  unless  the  parties  making 
payment  coald  be  affected  by  showing  fraud  or  bad  faith,  the  whole 
matter  was  terminated  by  the  agreement  between  the  parties.  Dow- 
ney had  an  indisputable  right  to  receive  payment  in  any  medium  he 
might  choose,  and  it  is  not  in  the  power  of  a  court  to  control  his  first 
choice  and  give  him  the  right  to  a  second,  or  to  visit  upon  those  who 
have  applied  their  means  to  his  satisfaction,  and  by  so  doing  pre* 
vented  them  being  available  to  themselves  to  any  other  possible  pur- 
pose, the  mischiefs  resulting  from  his  choice. 

But  it  is  said  by  the  court,  that  Hicks  and  Arnold,  subsequently  to 
the  failure  of  the  bank,  admitted  their  liability  to  Downey  for  this 
demand.  Here,  again,  I  conceive  that  the  evidence  in  this  cause  has 
been  greatly  misapprehended,  and  that  a  correct  understand- 
ing of  the  testimony  will  show  that  the  *  admission  which  [  *  253  ] 
has  been  brought  to  be€ur  upon  this  transaction,  related  to  a 
posterior  and  wholly  different  liability  of  the  same  parties  — to  a 
transaction  in  which  Hicks  and  Arnold  had  deposited  a  certificate 
of  deposit  of  this  bank  as  collateral  security  for  a  debt  from  Arnold, 
and  that  security  turning  out  not  to  be  available,  they  held  them- 
selves bound  to  satisfy  the  demand  it  was  designed  to  secure. 
This  subsequent  transactign  had  no  connection  whatever  with  that 
in  which  the  check  in  question  was  given,  and  on  which  payment  in 
money  was  proffered,  but  for  which  the  certificate  of  deposit  was,  by 
express  agreement  of  the  agent,  ratified  by  his  principal,  taken  in  full 
satisfaction. 


Philip  H.  Db  Lane,  John  M.  Chiles,  Martha  C.  Chiles,  John  E. 
Lykes,  and  Grace  A.  Lykes,  Appellants,  v.  Andrew  B.  Moore, 
and  James  L.  Qoree,  Executors  of  James  L.  Goree,  deceased. 

14  H.  253. 

Frinciplefl  npon  which  seoondaiy  evidence  of  written  papers  is  admitted. 

An  antenuptial  contract,  is  good,  inter  partes  from  the  time  of  its  execution,  without  re- 
cording, under  the  law  of  South  Carolina ;  and  if  recorded  after  the  expiration  of  three 
months,  snch  record  is  constructive  notice  to  creditors  and  purchasers  from  the  time  it 
was  made. 

An  antenuptial  contract,  duly  made  and  recorded  in  the  State  where  the  parties  reside, 
and  where  the  property  is,  continues  to  bind  that  property  as  against  creditors  and  pur 
diasers  on  its  subsequent  removal  to  another  State. 

Persons  under  no  disability,  who  slept  npon  their  rights  under  a  marriage  settlement  for  a 
period  of  more  than  thirty  years,  cannot  have  the  aid  of  a  court  of  equity  to  assist  them, 
especially  against  executors  who  have  acted  in  good  faith. 
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Appeal  from  the  district  court  of  the  United  States,  for  the  middle 
district  of  Alabama. 

Johnson  and  Butler^  for  the  appellants. 

Bradley  and  Davidge^  contra. 

Daniel,  J.,  delivered  the  opinion  of  the  court. 
The  appellants,  in  the  year  1847,  filed  their  bill  in  the  court 
[  *  260  ]  *  aforesaid  against  the  appellees,  seeking  of  them  a  discovery 

as  to  certain  slaves  chatrged  to  have  come  to  the  possession 
of  their  testator,  and  also  an  account  and  a  recovery  of  the  value,  in- 
crease, hires,  and  profits  of  those  slaves,  and  claiming  by  name  a 
negro  woman  named  Linda  or  Linder,  together  with  her  children. 

The  bill  charges  that  in  the  year  1816,  Mrs.  Ann  Wood  De  Lane, 
a  widow  lady  residing  in  the  State  of  South  Carolina,  and  possessed 
of  valuable  real  estate,  and  of  sundry  slaves,  being  about  to  inters 
marry  with  one  John  Yancey,  an  antenuptial  contract  was  entered 
into  and  executed  between  these  parties.  The  stipulations  in  this 
contract,  which  is  made  an  exhibit  with  the  bill,  are  to  the  following 
effect :  That  ^  aU  the  estate  of  the  said  Ann,  real  and  personal,  should 
be  and  remain  for  the  joint  use,  support,  and  enjoyment  of  the  said 
John  and  Ann  during  their  joint  lives,  and  to  the  survivor  of  them  dur- 
ing his  or  her  Ufe ;  that  the  same  should  be  firee  firom  any  debts,  dues, 
demands,  or  contracts  of  said  Yancey,  unless  it  should  be  under 

the  following  restrictions:  That  the  said  John  Yancey 
[  *  261  ]  *  should  not  have  the  right  to  dispose  of  any  portion  of  the 

estate  or  property,  real  or  personal,  unless  the  said  Ann 
should  consent  thereto.  That  the  s&dd  John  should  have  the  right  to 
dispose  of  the  property  upon  his  obtaining  such  consent.  That  the 
said  Ann  should  have  the  right  of  granting  or  withholding  her  con- 
sent without  resorting  to  the  aid  of  a  court  of  equity,  or  to  the  inter- 
vention of  a  trustee.  That  all  transfers  by  the  said  John  of  any  por- 
tion of  the  property  with  the  consent  of  the  said  Ann,  should  be 
valid,  whether  made  for  his  separate  use  and  benefit,  or  for  the  joint 
use  of  himself  and  wife ;  and  that  the  said  John  should  not  be  com- 
pellable to  settle  any  equivalent  for  property  so  transferred,  unless 
there  should  be  a  stipulation  between  the  parties  to  that  effect.  That 
all  of  the  estate,  real  or  personal,  which  should  remain  undisposed  of 
during  the  joint  lives  of  the  parties,  should  be  for  the  use  and  benefit 
of  the  survivor ;  and  at  his  or  her  death  should  be  equally  divided 
amongst  all  the  children  of  the  said  Ann,  both  of  this  and  of  the  former 
marriage.     That  none  of  the  aforesaid  estate,  real  or  personal,  should 
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be  liable  for  any  debts,  judgments,  or  execntions,  that  might  be  in 
existence  at  the  date  of  the  contract,  or  at  any  time  thereafter  against 
ihe  said  John,  unless  by  mutual  consent  of  the  parties.  The  biU 
further  charges  that  the  marriage  having  taken  place  between  the 
said  Ann  Wood  De  Lane  and  John  Yancey,  they  removed  to  the 
State  of  Alabama,  where  the  said  Ann  having  died,  the  said  Yancey, 
who  survived  her,  sold  to  James  L.  Goree,  deceased,  either  during  the 
lifetime  or  after  the  death  of  the  said  Ann,  but  without  her  consent, 
and  in  violation  of  the  antenuptial  agreement,  several  of  the  slaves 
mentioned  in  that  agreement  That  the  said  Philip  H.  De  Lane^ 
Martha  Chiles,  and  Grace  Lykes,  who  are  the  children  of  Ann  W. 
De  Lane,  by  her  first  marriage,  and  her  only  heirs,  were  at  the  date 
of  the  sale  aforesaid  by  Yancey,  infants  of  tender  years. 

The  bill  makes  no  persons  defendants,  and  seeks  relief  against 
none  others,  except  the  said  Andrew  B.  Moore,  and  James  L.  Goree, 
the  executors  of  James  L.  Goree,  deceased. 

The  respondents  deny  all  personal  knowledge  of  a  purchase  of 
slaves  by  their  testator,  of  Yancey,  but  state  that  they  have  been  in- 
formed, and  believe,  that  the  decedent  did,  in  his  lifetime,  and  in  the 
lifetime  of  Ann  W.  Yancey,  obtain  firom  the  said  John  Yancey,  in 
the  year  1822,  a  negro  woman  slave,  named  Lindy,  and  her  child 
Becky,  in  payment  of  a  store  account  contracted  with  the  decedent, 
whilst  a  merchant  in  Alabama,  by  said  John  and  Ann  Yancey,  for 
sugar,  coffee,  pork,  butter,  clothing,  and  other  necessaries  for  the  sup- 
port of  the  said  John  and  Ann,  and  of  the  complainants, 
the  children  of  the  said  Ann,  *  and  of  the  slaves  conveyed  [  *  262  ] 
in  the  marriage  settlement*  The  respondents  deny  that  any 
slave  mentioned  in  that  agreement,  except  the  woman  Lindy,  ever 
came  to  the  possession  of  their  testator,  and  after  naming  the  off- 
spring of  Lindy,  they  aver  that  this  female  slave  and  her  offspring 
were  never  held  by  the  respondents  in  any  other  right  than  as  the 
executors  of  James  L.  Goree,  deceased ;  that  long  before  the  institu- 
tion of  this  suit,  the  respondents,  as  such  executors,  had  delivered 
over  to  the  distributees  of  their  testator,  aU  the  slaves  held  by  them, 
had  settled  their  account  as  executors,  and  received  a  discharge, 
namely,  on  the  2d  day  of  January,  1846.  Having  made  the  above  state- 
ments in  answer  to  interrogatories  put  by  the  bill,  the  respondents 
propound  these  separate  averments,  and  daitn  to  be  allowed  the 
benefit  of  them  as  if  specially  pleaded. 

1.  That  their  testator  was  a  bond  fide  purchaser  of  the  slave  Lin- 
dy for  valuable  consideration,  without  notice  of  the  alleged  marriage 
settlement. 

2.  That  more  than  six  years  had  elapsed  between  the  death  of 
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Yancey,  who  survived  his  wife,  and  the  commencement  of  this  8tdt| 
and  therefore  the  suit  is  barred  by  the  statute  of  limitations. 

3.  That  the  said  marriage  settlement  was  made  in  the  State  of 
South  Carolina,  and  was  not  recorded  according  to  the  laws  of  that 
State,  and  is  therefore  void,  both  as  to  the  respondents  and  to  their 
testator,  who  was  a  bond  fide  purchaser  without  notice. 

4.  That  if  the  marriage  settlement  had  been  properly  recorded,  or 
was  otherwise  valid,  the  sale  of  the  slave  Lindy  was  made  with  the 
assent  of  the  said  Ann  Yancey. 

.  5.  That  the  respondents  received  the  said  slaves  as  the  executors 
of  the  last  will  and  testament  of  decedent,  as  a  part  of  his  estate, 
and  had,  before  this  suit  was  commenced,  disposed  of  them  accord- 
ing to  the  provisions  of  said  will,  by  distribution  and  delivery  to  the 
legatees  of  said  estate,  and  that  long  before  the  commencement  of 
this  suit,  had  made  a  final  settlement  of  said  estate,  and  had  been 
discharged  from  said  executorship. 

To  the  answer  of  the  respondents,  the  complainants  filed  a  gen- 
eral replication,  and  upon  the  pleadings*  and  proofs  in  the  cause,  the 
district  court,  on  the  7th  of  December,  1849,  pronounced  a  decree, 
dismissing  the  bill  of  the  complainants,  with  costs.  The  correctness 
of  that  decree  we  will  proceed  to  consider. 

The  first  question  which  presents  itself,  in  the  natural  order  of  in- 
vestigation of  the  proceedings  of  the  district  court,  is  that  which 
was  raised  upon  the  admissibility  in  evidence,  of  an  authenticated 
copy  of  the  antenuptial  contract,  upon  the  sufficiency 
[  *  263  ]  *of  the  cause  assigned  for  the  non-production  of  the  orig- 
inal The  cause  so  assigned,  was  this.  The  three  chil- 
dren of  Mrs.  De  Lane,  with  the  husbands  of  the  two  daughters,  de- 
pose that  they  never  possessed,  nor  ever  saw  the  original  contract ; 
that  they  have  made  diligent  inquiry  for  it,  but  have  been  unable 
to  learn  either  its  present  existence,  or  place  of  existence — and  be- 
lieve that  it  has  been  lost  or  destroyed.  And  the  son,  Philip  De 
Lane,  states  further,  that,  he  had  made  inquiry  for  it,  first  of  John 
Partridge,  his  guardian,  who  informed  him  that  he  had  never  been  in 
possession  of  it,  and  did  not  know  where  it  was ;  that  deponent  had 
also  made  inquiry  for  it  at  the  office  of  mesne  conveyances,  and  at  the 
office  of  the  secretary  of  state,  of  South  Carolina,  but  upon  search 
and  inquiry  it  could  not  be  found  at  either  of  those  places ;  and  he 
believes  that  this  instrument  was  either  destroyed  by  said  Yancey, 
or  by  fire  when  the  court  house  in  Monroe  county,  in  Alabama,  was 
burned  in  1833  —  that  the  subscribing  witnesses  to  the  agreement, 
he  believes,  after  diligent  inquiry,  are  dead.  That  Yancey  died  in 
1836,  in  Mississippi,  utterly  insolvent,  and  no  person  ever  adminis- 
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tered  on  bis  estate.  In  disregard  of  these  ajSidavits,  the  district  court 
lefased  to  consider  the  copy  of  the  antenuptial  contract  as  legal  or 
admissible  in  the  absence  of  the  original,  and  in  this  reAisal,  we  think 
that  the  court  has  erred.  Upon  the  most  obvious  principles  of  rea- 
son and  justice,  we  think,  that  the  complainants  could  not  have  laid 
a  stronger  foundation  for  the  introduction  of  the  secondary  proof. 
The  custody  of  the  original  document,  or  the  duty  of  preserving  it, 
could  in  no  view  be  brought  home  to  them.  And  its  absence,  there- 
fore, over  which  they  could  have  had  no  control,  and  produced  by  no 
default  of  theirs,  should  not  have  deprived  them  of  the  effect  of  that 
document  to  avail  for  whatever  it  might  be  worth.  This  view  of  the 
question  before  us,  is  strengthened  by  the  obvious  considerations, 
that  no  suspicion  justly  attaches  to  the  complainants  from  the  non- 
production  of  the  original  agreement,  and  that  its  exhibition  was 
calculated  rather  to  corroborate,  than  to  weaken  their  claims.  The  in- 
stances in  which  secondary  evidence  is  to  be  admitted,  and  the  requi- 
sites demanded  by  the  courts  to  warrant  its  introduction,  are  treated 
of  in  the  elementary  works  on  evidence,  as  for  instctnce,  in  2  Saun- 
ders on  Pleading  and  Evidence,  833,  et  seq.  But  -in  a  decision  of 
this  court,  this  subject  has  been  dealt  with  in  a  manner  so  strikingly 
apposite  to  the  question  now  before  us,  as  to  warrant  particular  no- 
tice thereof,  as  being  in  all  respects  decisive  of  that  question.  We 
allude  to  the  decision  of  Tayloe  v.  Biggs,  reported  in  1  Peters,  591. 
That  case  presented  by  no  means  so  strong  a  claim  for  the 
introduction  of  secondary  evidence  as  does  the  *  one  now  [  *  264  ] 
under  consideration,  for  that  was  an  application  for  leave  to 
substitute  parol  for  vmtten  evidence,  and  not  for  the  substitution  of 
an  authenticated  copy  of  a  written  and  recorded  document  in  lieu 
of  the  original.  In  Tayloe  v.  Biggs,  the  chief  justice  lays  down  the 
law  as  follows :  — 

"  The  rule  of  law  is,  that  the  best  evidence  must  be  given  of  which 
the  nature  of  the  thing  is  capable ;  that  is,  that  no  evidence  shall  be 
received  which  presupposes  greater  evidence  behind  in  the  party's 
possession  or  power.  The  withholding  of  that  better  evidence  raises 
a  presumption,  that  if  produced,  it  might  not  operate  in  his  favor. 
For  this  reason,  a  party  who  is  in  possession  of  an  original  paper,  or 
who  has  it  in  bis  power,  is  not  permitted  to  give  a  copy  in  evidence, 
or  to  prove  its  contents.  When,  therefore,  the  plaintiff  below  offered 
to  prove  the  contents  of  the  wjitten  contract  on  which  this  suit  was 
instituted,  the  defendant  might  very  properly  require  the  contract 
itself.  It  was  itself  superior  evidence  of  its  contents  to  any  thing 
depending  on  the  memory  of  a  witness.  It  was  once  in  his  posses- 
sion, and  the  presumption  was  that  it  was  still  so.    It  was  necessary 
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to  do  away  this  presumption,  or  the  secondary  evidence  must  be 
excluded.  How  is  it  to  be  done  away  ?  If  the  loss  or  destruction 
of  the  paper  can  be  proved  by  a  disinterested  witness,  the  difficulty 
is  at  once  removed.  But  papers  of  this  description,  generally  remain 
in  possession  of  the  party  himself^  and  their  loss  can,  in  most  in- 
stances, be  known  only  to  himself.  If  his  own  affidavit  cannot  be 
received,  the  loss  of  a  written  contract,  the  contents  of  which  are 
well  known  to  others,  or  a  copy  of  which  can  be  proved,  would 
amount  to  a  complete  loss  of  his  rights,  at  least  in  a  court  of  law. 
The  objection  to  receiving  the  affidavit  of  the  party  is,  that  no  man 
can  be  a  witness  in  his  own  cause.  This  is  undoubtedly  a  sound 
rule,  which  ought  never  to  be  violated.  But  many  collateral  ques- 
tions arise  in  the  progress  of  a.  cause,  to  which  the  rule  does  not 
apply.  Questions  which  do  not  involve  the  matter  in  contro- 
versy, but  matters  auxiliary  to  the  trial,  which  facilitate  the  prepara- 
tion for  it,  often  depend  on  the  oath  of  the  party.  An  affidavit 
of  the  materiality  of  a  witness,  for  the  purpose  of  obtaining  a  con- 
tinuance, or  a  commission  to  take  a  deposition,  or  an  affidavit  of  his 
inability  to  attend,  is  usually  made  by  the  party,  and  received 
without  objection.  So  affidavits  to  support  a  motion  for  a  new 
trial  are  often  received.  These  cases,  and  others  of  the  same 
character,  which  might  be  adduced,  show  that  in  many  incidental 
questions  that  are  addressed  to  the  court,  and  which  do  not  affect 
the  question  to  be  tried  by  the  jury,  the  affidavit  of  the  party  is 
received.  The  testimony  which  establishes  the  loss  of  the 
[  *  265  ]  paper  is  addressed  to  the  court,  *and  does  not  relate  to  the 
contents  of  the  paper.  It  is  a  fact  which  may  be  im- 
portant as  letting  the  party  in  to  prove  the  justice  of  the  cause,  but 
does  not  of  itself  prove  any  thing  in  the  cause.  As  this  fact  is 
generally  known  only  to  the  party  himself,  there  would  seem  to  be  a 
necessity  for  receiving  his  affidavit  in  support  of  it." 

The  law,  as  thus  clearly  declared  by  this  court  in  Tayloe  r.  Biggs, 
is  in  strictest  accordance  with  the  rule  prevailing  in  the  supreme 
court  of  the  State  within  which  the  case  before  us  was  decided. 
Thus,  in  the  case  of  Sturdevant  v.  Gains,  (reported  in  the  5th  voL 
Alabama  Reports,  p.  435,)  that  court  thus  announces  the  rule  by 
which  they  are  governed  with  respect  to  the  introduction  of  secon- 
dary evidence.  ^'  In  the  recent  case  of  Jones  v.  Scott,  2  Alabama 
61,  it  is  stated,  that  no  fixed  rule  can  be  laid  down  as  applicable  to 
this  class  of  cases ;  that,  in  general,  search  must  be  made  where  the 
lost  paper  was  last  known  to  be.  These  remarks  are  quite  ap- 
plicable to  this  case.  Search  was  made  where  the  pap^  was  last 
known  to  be  only  three  days  before."    Again :  "  We  cannot  say  that 
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half  an  hooi'B  search  in  a  lawyer's  office,  was  not  sufficient  to  ascer- 
tain whether  the  paper  was  not  where  it  was  left,  nor,  in  the  absence 
of  any  &ct  indicating  that  it  might  be  foond  elsewhere,  can  we  per- 
ceive that  there  was  any  necessity  to  search  elsewhere  for  it.  K  the 
admission  that  the  paper,  on  further  search  where  it  was  last  known 
to  be,  or  elsewhere,  might  still  be  discovered,  would  preclude  the  sec- 
ondary evidence,  it  would  annihilate  the  rule  in  aU  cases  where  the 
lost  paper  was  not  proved  to  be  destroyed  as  well  as  lost,  as  oth- 
erwise there  must  always  be  a  possibility  that  it  may  be  found.^ 
With  regard  to  the  position  insisted  upon  in  the  answers,  that 
the  antenuptial  contract  was  void  for  tiie  failure  to  record  it 
within  three  months  firom  its  date,  in  conformity  with  the  law 
of  South  Carolina ;  that  position,  however  maintainable  it  might  be, 
8o  f ar  as  the  instrument  was  designed  to  operate  by  mere  legal 
<Mr  constructive  effect  on  creditors  and  purchasers,  becoming  such  be- 
fore it  was  recorded,  or,  in  the  event  of  its  never  being  recorded,  can- 
not be  supported  to  the  extent,  that,  by  the  failure  to  record  it  within 
the  time  prescribed  by  the  statute,  the  deed  would  th»eby  be  void  tc 
all  intents  and  purposes.  Such  a  deed  would,  firom  its  execution,  be 
binding  at  common  law  inter  partes^  though  never  recorded ;  and 
if^  after  expiration  of  the  time  prescribed  by  statute,  it  should 
be  reacknowledged  and  then  recorded,  eitiier  upon  such  reacknowl- 
edgment,  or  upon  proof  of  witnesses,  it  would,  firom  the  period  of 
that  reacknowledgment  and  admission  to  record,  be  restored  to  its 
full  effect  of  notice,  which  would,  by  construction,  have  followed  firom 
its  being  recorded  originally  within  the  time  prescribed 
*by  law.  These  conclusions  are  sustained  by  numerous  [  *  266  ] 
decisions.  We  refer,  in  support  of  them,  to  the  cases'  of 
Turner  u.  Stip,  1  Wash.  319 ;  Currie  t;.  Donald,  2  Wash.  58 ;  Eppes 
V.  Randolph,  2  Call,  125 ;  Oueirant  v.  Anderson,  4  Ran.  208 ;  Roanes 
9.  Archer,  4  Leigh,  550 ;  Woods  v.  Qwings  and  Smith,  1  Cranch,  239 ; 
Lessee  of  Sicaid  t;.  Davis,  6  Peters,  124. 

The  antenuptial  agreement  between  Ann  Wood  De  Lane  and 
John  Yancey,  is  proved  to  have  been  executed  on  the  20th  day  of 
May,  1816 ;  if  it  was  admitted  to  record  at  any  time  before  the  20th 
of  August,  in  the  same  year,  it  operated  as  notice  to  all  creditcnrs  and 
purchasers  becoming  such  subsequently  to  the  execution  of  that 
agreement ;  if  it  was  not  recorded  until  the  14th  of  November,  in  the 
year  1816,  it  could  by  construction  operate  as  notice  fix>m  the  latter 
period  only,  but  as  between  the  parties,  and  with  regard  to  sub- 
sequent creditors  and  purchasers  with  notice,  it  operated  firom  the  pe- 
riod of  its  execution.  The  sole  purpose  of  recording  the  deed  is, 
that  those  who  might  deal  with  the  parties  thereto,  or  with  the  sub* 
VOL.  xz.  15 
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jects  it  comprised,  should  have  knowledge  of  the  true  conditioii 
of  both,  and  if  such  knowledge  is  presumed,  nay,  established  by  legal 
inference  from  the  fact  that  the  deed  has  been  recorded  a  fortiori^  it 
must  be  established  by  actual  notice. 

It  has  been  made  a  ground  of  defence,  in  the  answers  in  the  court 
below,  and  it  has  also  been  insisted  upon  in  argument  here,  that  ad- 
mitting the  antenuptial  contract  to  have  been  recorded  in  the  State 
of  South  Carolina,  and,  in  consequence  thereof,  to  have  been  so  oper- 
ative as  to  affect  with  notice  creditors  and  purchasers  within  that 
State,  yet  that,  upon  the  removal  of  the  pturties,  carrying  with  them 
the  property  into  another  State  or  jurisdiction,  the  influence  of  the 
contract,  for  the  protection  of  the  property,  would  be  wholly  de- 
stroyed, and  the  subject  attempted  to  be  secured,  would  be  open  to 
claims  by  creditors  or  purchasers  subsequentiy  coming  into  existence. 
The  position  here  advanced  is  not  now  assumed  for  the  first  time  in 
argument  in  this  court  It  has,  upon  a  former  occasion,  been  pressed 
pon  its  attention,  and  has  been  looked  into  with  csure,  and  unless  it 
^  the  intention  of  the  court  to  retrace  the  course  heretofore  adopted, 
this  may  be  now,  as  it  formerly  was,  called  an  adjudged  question. 
The  case  of  The  United  States  Bank  v.  Lee  et  al.  (reported 
in  the  13th  of  Peters,  p.  107,)  brought  directly  up  for  the  examination 
of  this  court,  the  effect  of  a  judgment  and  execution  obtained  by  a 
subsequent  creditor  in  the  District  of  Columbia,  upon  property  found 
within  that  District,  but  which  had  been  settied  upon  the  wife  of 
a  debtor,  by  a  deed  executed  and  recorded  in  Virginia,  according  to 

the  laws  of  that  State,  the  husband  and  wife  being,  at  the 
[  *  267  ]  time  of  *  making  the  instrument,  inhabitants  of  the  State  of 

Virginia.  The  question  was,  by  Mr.  Justice  Catron,  who 
delivered  the  opinion  of  the  court,  elaborately  investigated,  and  the 
cases  from  the  different  States,  founded  upon  their  registry  acts, 
carefully  collected.  The  cases  of  Smith  v.  Bruce's  Administratori 
firom  3d  of  Harris  &  Johnson,  499,  and  of  Crenshaw  v.  Anthony 
from  Martin  and  Verger's  Reports,  p.  110,  cited  by  the  learned  judge, 
fully  sustain  his  reasoning  upon  the  point.  This  court  come  unhesi- 
tatingly and  clearly  to  the  conclusion,  that  the  deed  of  settlement,  ex- 
ecuted and  recorded  in  fiaivor  of  Mrs.  Lee,  in  conformity  with  the 
laws  of  Virginia,  protected  her  rights  in  the  subject  settied,  against 
the  judgment  of  the  subsequent  creditor,  in  the  District  of  Columbia* 
We  should  not  be  disposed  to  disturb  the  doctrine  laid  down  in  the 
case  of  The  Bank  of  the  United  States  i;.  Lee,  and  in  the  decisions  of 
ttie  state  courts  of  Maryland  and  Tennessee,  above  mentioned,  if  tiie 
rights  of  the  parties  turned  upon  the  operation  of  the  contract  as 
constituting  notice ;  or  upon  the  proof  of  knowledge  on  the  part  of 
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Goree,  the  purchaser  firom  Yancey,  of  the  existence  of  the  marriage 
contract.  But  we  think  that  the  rights  of  the  parties  to  this  contro- 
versy should  not  be  made  to  depend  upon  any  such  incident  as  the 
existence  of  notice  of  the  contract,  either  actual  or  constructive. 

It  has  been  premised,  in  the  statement  of  the  pleadings  in  this 
case,  that  the  only  defendants  in  the  court  below,  were  the  executors 
of  James  L.  Goree,  deceased,  called  upon  in  their  representative 
character,  and  in  no  other.  The  marriage  contract  between  Ann  W. 
De  Lane  and  John  Yancey,  was  executed  in  1816.  It  is  proved  that 
Yancey  died  in  1833,  or  1834.  The  complainants  are  the  children 
of  Mrs.  Yancey,  by  her  first  marriage ;  so  that,  at  the  time  of  the 
death  of  Yancey,  the  youngest  of  those  children,  if  born  immedi- 
ately preceding  the  second  marriage,  could  not  have  been  younger 
than  seventeen  years ;  the  elder  children  were  then  probably  nearly 
or  fully  at  majority.  After  the  death  of  Yancey,  the  record  discloses 
no  claim  on  the  part  of  the  complainants,  nor  any  effort  by  them  to 
recover  the  property  settled  by  the  contract,  earlier  than  1842,  eight 
or  nine  years  after  Yancey's  death ;  fet  which  last  period,  it  is  said, 
there  was  a  suit  pending  in  one  of  the  state  courts,  against  the  testa- 
tor of  the  appellees,  but  which  suit,  after  being  revived  against  the 
appellees,  subsequently  to  the  death  of  their  testator,  was,  in  the 
year  1843,  dismissed  for  the  want  of  prosecution.  The  bill  in  this 
suit  was  filed  in  January,  1847,  at  an  interval  of  thirty-one  years 
after  the  execution  of  the  marriage  agreement,  and  of  fourteen  years 
after  the  death  of  Yancey ;  firom  which  last  event,  the  com- 
plainants had  an  undoubted  and  unobstructed  *  power  to  [  *  268  ] 
seek  their  rights  under  that  contract,  whatever  they  were. 

If  mere  tardiness  in  asserting  their  pretensions,  were  all  that  could 
be  imputed  to  the  appellants,  this,  of  itself,  would  place  them  in  a 
position  which  could  not  commend  them  to  the  countenance  of  courts 
of  justice ;  but  this  delay  is  by  no  means  the  only  or  the  least  impu- 
tation, resting  upon  the  course  of  the  appellants ;  for  we  see  that, 
after  caUing  upon  the  appellees  for  satisfaction  of  their  demand,  the 
appellants  abandoned  that  demand,,  proclaiming  thereby  to  the  repre- 
sentatives of  Goree,  (if,  indeed,  they  were  then  in  possession  of  the 
subject,)  permission  to  apply  it  in  conformity  with  the  will  of  their 
testator.  The  appellants,  it  is  not  pretended,  ever  held  or  claimed 
the  subject  in  dispute,  except  in  their  representative  capacity,  and  in 
trust  for  the  creditors  and  legatees  of  their  testator.  In  the  interval 
between  the  abandonment  of  their  first  and  the  institution  of  their 
second  demand  by  the  complainants,  those  executors  have,  in  fulfil- 
ment of  their  trust,  handed  over  the  subject  to  those  for  whom  they 
held  it  under  the  will ;  have  accounted  with  the  authorities  to  whom 
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ihey  were  responsible,  and  have  received  from  those  authorities  a 
full  acquittance.  Under  these  circumstances,  to  hold  them  liable  to 
the  demands  of  the  appellants,  would  in  ejQTect  be  to  render  penal  the 
regular  discharge  of  their  duty. 

This  aspect  of  the  cause  we  regard  as  folly  warranting  the  decree 
of  the  district  court,  dismissing  the  biU  of  the  complainants ;  that 
decree  is,  therefore,  affirmed. 


Thb  Boabb  of  Trustees  fob  the  Yincennes  Uniysrsitt,  Plaintiffs 

in  Error,  v.  The  State  of  Indiana. 

14  H.  268. 

The  act  of  March  26, 1804,  ^  5,  (2  Stats,  at  Large,  279,)  provided  that  an  entire  township 
in  the  Yincennes  land  district,  in  the  Indiana  territory,  be  reserved  from  sale,  and  located 
by  the  secretary  of  the  treasary,  for  the  nse  of  a  seminary  of  learning.  The  secretary 
made  the  selection,  October  10,  1806.  The  territorial  legislature  incorporated  ''The 
Tmsiees  for  the  Yincennes  University,''  November  29, 1806,  and  granted  them  additional 
powers,  September  17,  1807,  for  the  parpose,  among  others,  of  holding  these  lands  and 
administering  the  use  to  which  they  had  been  dedicated  by  congress. 

Bdd^  1.  That  the  territorial  legislatnie  had  power  to  create  this  corporation. 

9.  That  the  constitution  of  the  State  did  not  impair,  bnt  expressly  saved  all  its  rights  and 
powers. 

8.  That  thongh  its  franchises  conld  not  be  actually  exercised,  while  there  was  no  board  of 
trustees,  the  corporation  was  not  dissolved,  and  its  powers  to  act  were  restored  by  a  law 
under  which  a  board  was  duly  reorganised. 

4.  That  this  corporation  took  this  land  when  created  for  that  purpose. 

6.  That  it  was  not  a  public  corporation ;  and  the  legislature  of  the  State  could  not  devest  its 
title  to  this  land,  and  confer  it  upon  another  body  politic 

The  case  is  stated  in  the  opinion  of  the  oonrt 

Jiidahy  (with  whom  was  Dunhamj)  for  the  plaintiffi. 

O.  JZ  Smithy  contriu 

[  *  271  ]      *  ACLean,  X,  delivered  the  opinion  of  the  conrt 

This  case  is  before  us  on  a  writ  of  error  to  the  snpreme 
court  of  the  State  of  Indiana,  under  the  2fith  section  of  the  judiciary 
act  of  1789.1 

The  bill  was  filed  under  an  act  of  the  legislature  of  Indiana,  of 
1846,  which  authorized  the  trustees  of  the  Yincennes  University  to 
file  a  bill  in  chancery,  in  the  nature  of  an  act  of  disseisin  against  the 
State,  to  try  their  right  to  the  seminary  township  in  Gibson  county. 
The  fiEu^  stated  in  the  bill  are  substantially  as  follows :  — 

i  1  Stall,  at  Laige,  8ft. 
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The  Indiana  territory  was  organized  by  the  act  of  congress^  of  the 
7th  of  May,  1800,  with  the  powers  to  legislate  given  by  the  ordi- 
nance of  1787.  On  the  26th  of  March,  1804,  an  act  of  congress 
was  passed,  for  the  survey  and  disposal  of  the  public  lands,  by  which 
three  land  districts  were  established,  «.nd  an  entire  township  in  each 
was  reserved  for  the  use  of  a  seminary  of  learning,  to  be  located  by 
the  secretary  of  the  treasury.  The  boundaries  of  the  Vincennes  land 
district  were  the  same  as  designated  in  a  late  treaty  with  the  Wabash 
Indians.  The  secretary  of  the  treasury,  by  letter  of  the  10th  of  Oc- 
tober, 1806,  located  township  No.  2  south  range,  No.  11  west,  in 
Gibson  county,  for  the  use  of  a  seminary  in  that  district 

The  act  of  the  29th  November,  1806,  and  the  supplement  thereto, 
passed  the  17th  of  September,  1807,  established  the  Vin- 
cennes *  University,  and  incorporated  the  same  by  the  name  [  *  272  ] 
of  "  The  Board  of  Trustees  of  the  Vincennes  University." 
The  corporation  was  duly  organized  at  Vincennes,  on  the  6th  of 
December,  1806,  under  the  act,  and  has  since  continued.     The  2d 
section  of  the  act  of  incorporation,  affcer  reciting  the  seminary  lands 
under  the  act  of  congress,  provided,  ^'  that  the  trustees,  in  their  cor- 
porate capacity,  or  a  majority  of  them,  should  be  legally  authorized 
to  sell,  transfer,  convey,  and  dispose  of  any  quantity,  not  exceeding 
four  thousand  acres,  of  said  land,  for  the  purpose  of  putting  into 
immediate  use  the  said  university ;  and  to  have  on  rent  the  remain- 
ing part  of  said  township  to  the  best  advantage,  for  the  use  of  said 
public  school  or  university." 

In  virtue  of  the  above  acts,  the  complainants  became  possessed  of 
the  said  township  of  land,  and  so  continued  during  the  territorial 
government.  The  same  rights  and  powers  in  the  corporation,  as 
they  existed  under  the  territorial  government,  were  secured  by  the 
1st  section  of  the  12th  article  of  the  constitution  of  Indiana.  Be- 
tween the  years  1806  and  1820,  complainants  sold  4,000  acres  of  the 
land,  and  rented  a  part  of  the  residue.  A  college  building  was  con- 
structed by  them  at  Vincennes. 

On  the  22d  January,  1820,  a  joint  resolution  of  the  legislature  of 
Indiana  was  approved,  appointing  a  superintendent  for  the  seminary 
township,  with  power  to  rent  the  improved  lands,  to  collect  the  rents^ 
and  to  account  to  the  State.  And,  on  the  2d  of  January,  1822,  the 
legislature  appointed  commissioners  to  sell  the  lands  in  that  town- 
ship. This  seems  to  have  been  done,  on  the  assumption  that  the 
board  of  trustees  had  expired  through  their  own  negUgence.  The 
lands  were  sold,  and  the  money  received  was  paid  into  the  state 

'  8  Stats,  at  Laige,  68. 
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treasury.     A  part  of  the  consideration  money  on  this  sale  had  not 
been  collected  when  this  bill  was  filed. 

The  complainants  pray  that  an  account  may  be  taked  of  the  pro- 
ceeds, and  interest  of  the  sales  of  the  lands  and  the  rents  received  by 
the  State  ;  and  that  the  same  i&ay  be  paid  to  the  complainants,  &c. 

The  defendant's  answer  denies  the  equity  of  the  bill,  and  relies 
upon  the  statute  of  limitations.  It  also  denies  that  the  territorial 
government  had  any  power  to  incorporate  the  plaintiffs ;  that  the 
title  remained  in  the  United  States,  it  never  having  been  appropriated 
to  any  special  grantee ;  that  under  the  act  of  congress  of  the  19th 
of  April,  1816,^  for  the  admission  of  the  State  of  Indiana  into  the 
Union,  the  title  to  the  land  in  question  became  vested  in  the  State. 

The  act  of  congress,  which  organized  the  territory  of  Indiana, 
provided,  that  so  much  of  the  ordinance  of  1787,2  {qj  ^^g  government 
of  the  territory  of  the  United  States  northwest  of  the  Ohio 
[  *  273  ]  *  River,  as  relates  to  the  general  assembly  therein,  and  pre- 
scribes the  powers  thereof,  shall  be  in  force,  and  operate  in 
the  Indiana  territory,  &c.  The  ordinance  declares,  "  that  the  gov- 
ernor and  judges,  or  a  majority  of  them,  shall  adopt  and  publish  in 
the  district,  such  laws  of  the  original  States,  criminal  and  civil,  as 
may  be  necessary,  and  best  suited  to  the  circumstances  of  the  dis- 
trict, and  report  them  to  congress,  from  time  to  time ;  which  laws 
shall  be  in  force  in  the  dbtrict  until  the  organization  of  the  general 
assembly  therein,  unless  disapproved  of  by  congress."  Provision  is 
made  in .  the  ordinance  for  the  appointment  of  a  legislative  council, 
and  it  is  then  provided,  that  '^  the  governor,  legislative  council,  and 
house  of  representatives,  shall  have  authority  to  make  laws,  in  all 
cases,  for  the  good  government  of  the  district,  not  repugnant  to  the 
principles  and  articles  in  this  ordinance." 

Under  the  ordinance,  the  legislature  of  the  territory  was  vested  with 
general  legislative  powers,  restricted  only  by  the  articles  contained  in 
that  instrument.  It  had  power  to  grant  an  act  of  incorporation,  with 
all  the  functions  necessary  to  effectuate  its  objects.  There  can  be 
no  question,  therefore,  that  the  corporate  powers  vested  in  the  plain- 
tiffs, by  the  legislature  of  the  territory,  were  legitimately  conferred. 
And  these  powers  were  not  affected,  and  could  not  be  affected,  by  the 
constitution  of  the  State.  It  provided  that  '<  all  rights,  contracts, 
and  claims,  both  as  respects  individuals  and  bodies  corporate,  shall 
continue  as  if  no  change  had  taken  place  in  this  government." 

If  the  board  of  trustees,  by  a  failure  to  elect  when  vacancies  oc- 
curred, or  through  any  other  means,  became  reduced  to  a  less  number 


1 8  Stats,  at  Lai|;e,  289.  «  1  Ibid.  5J. 
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than  was  authoiized  to  act  by  the  charter,  the  corporation  was  not 
thereby  dissolved.  In  such  a  case,  its  franchises  would  be  suspended 
only,  until  its  functions  were  restored  by  legislative  action.  This 
was  done  by  the  act  of  the  legislature  of  the  17th  of  February,  1838. 
In  that  act,  the  territorial  act  of  incorporation  is  recognized,  the  ex- 
istence of  six  of  the  trustees  admitted,  the  vacancies  supplied,  and 
the  board,  thus  constituted,  was  organized.  K,  therefore,  the  corpo- 
ration  by  non  user  had  become  liable  to  a  judicial  process  of  forfeiture, 
after  this  act,  such  a  procedure  could  not  be  instituted. 

The  proviso  in  the  act  of  1838,  could  only  operate,  so  as  to  secure 
any  rights  which  the  State  might  be  supposed  to  have,  in  the  Gibson 
township. 

The  reservations  for  the  seminaries  of  learning  and  for  schools,  are 
made  in  the  same  terms,  and  in  some  respects,  must  rest  on  the  same 
principles.  In  all  the  western  States,  north  of  the  Ohio,  similar  re- 
serves for  schools  and  seminaries  of  learning  have  been 
made.  In  the  case  of  Wilcox  v.  Jackson,  13  Pet.  *498,  this  [  *  274f  ] 
court  held,  that  a  reservation  set  apart  the  thing  reserved 
for  some  particular  use ;  and  that  "  whensoever  a  tract  of  land  shall 
once  have  been  legally  appropriated  to  any  purpose,  it  becomes 
separated  firom  the  public  lands." 

In  the  States  where  school  lands  have  been  reserved,  the  legis- 
latures have  enacted  laws  to  carry  out  and  ejQTectuate  the  benign 
poUcy  of  the  general  government.  Special  authority  has  been  given 
to  individuals  elected,  in  the  respective  townships,  to  lease  the  lands, 
sue  for  rents,  &c.,  exercising,  to  some  extent,  corporate  powers.  The 
citizens  within  the  township  are  the  beneficiaries  of  the  charity.  The 
title  to  these  lands  has  never  been  considered  as  vested  in  the  State  ; 
and  it  has  no  inherent  power  to  sell  them,  or  appropriate  them  to  any 
other  purpose  than  for  the  benefit  of  schools.  For  the  exercise  of  the 
charity  under  the  laws,  the  title  is  in  the  township.  No  patent  has 
been  issued  by  the  federal  government,  in  such  cases,  as  it  has  not 
been  considered  necessary.  For  the  sale  of  school  lands,  the  consent 
of  congress  has  been  obtained,  as  that  changes  the  character  of  the 
fond. 

The  title  to  the  seminary  lands,  it  is  contended,  did  not  vest  in 
complainants,  as  they  are  not  named  in  the  reservation,  and  had  no 
existence  for  two  years  afterwards. 

This  question  is  not  to  be  decided,  on  the  principles  which  apply 
to  an  ordinary  grant,  firom  one  individual  to  another.  The  title 
partakes  of  the  nature  of  an  executory  devise,  or  a  dedication  of 
property  to  pubUc  use.  In  the  case  of  Inglis  v.  The  Sailors'  Snug 
Harbor,  3  Pet.  115,  this  court  say :  *^  What  objection  can  there  be  to 
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this  as  a  valid  executory  devise,  which  is  such  a  disposition  of  landsi 
that  thereby  no  estate  vests  at  the  death  of  the  devisor,  but  only  on 
some  future  contingency  ?  "  If  the  words,  '<  reserved  for  the  use  of 
a  seminary  of  learning,''  were  indorsed  on  a  town  plat  when  made, 
there  is  no  doubt  that  the  title  would  vest  in  a  corporation  created 
afterwards  for  the  establishment  and  government  of  such  an  institu- 
tion. K  it  be  reserved  for  the  public  use,  the  title  would  vest  in  the 
public,  so  soon  as  a  public  should  exist  in  the  town.  Trustees  of  The 
Mclntyre  Poor  School  v.  The  Zanesville  Canal  Company,  9  Ohio 
Rep.  203;  Cincinnati  v.  The  Lessee  of  White,  6  Pet.  435;  Bar- 
clay et  aL  V.  Howell's  Lessee,  6  Pet.  498 ;  New  Orleans  v.  The  United 
States,  10  Pet  662. 

Land,  at  common  law,  may  be  granted  to  pious  uses,  before  there 
is  a  grantee  in  existence  competent  to  take  it;  and  in  the  mean  time, 
the  fee  will  be  in  abeyance.  The  Town  of  Pawlet  v.  Clark  et  aL9 
Cranch,  292 ;  Witman  v.  Lex,  17  Serg.  &  Bawie,  86. 

<^  When  a  corporation  is  to  be  brought  into  existence 
[  *  275  ]  by  some  *  future  acts  of  the  corporators,  the  franchises 
remain  in  abeyance,  until  such  acts  are  done ;  and  when  the 
corporation  is  brought  into  life,  the  franchises  instantaneously  attach 
to  it.  There  is  no  difference  between  the  case  of  a  grant  of  land  or 
franchises  to  an  existing  corporation,  and  a  grant  to  a  corporation 
brought  into  life  for  the  very  purpose  of  receiving  the  grant.  As 
soon  as  it  is  m  esse^  and  the  franchise  and  property  become  vested 
and  executed  in  it,  it  is  as  much  an  executed  contract,  as  if  its  prior 
existence  had  been  established  for  a  century."  Dartmouth  College 
V.  Woodward,  4  Wheat  618. 

There  was  no  uncertainty  in  this  appropriation.  The  township 
was  designated,  and  the  purpose  stated,  for  which  it  was  reserved. 
And  there  can  be  no  doubt,  from  the  authorities,  that  the  right  vestedi 
so  soon  as*  a  capacity  was  given  to  the  corporation  to  receive  it ; 
prior  to  this  it  remained  in  the  federal  government  This  is  the  set- 
tled doctrine  onr  that  subject 

If,  on  general  principles,  the  title  to  this  township  cannot  be  con- 
sidered as  vested  in  the  State  of  Indiana,  it  is  contended  it  so  vested 
by  the  provision  in  the  sixth  section  of  the  act  of  the  19th  of  April, 
1816,  which  admitted  the  State  into  the  Union.  The  provision  is : 
^'  That  one  entire  township,  which  shall  be  designated  by  the  Presi- 
dent of  the  United  States,  in  addition  to  the  one  heretofore  reserved 
for  that  purpose,  shall  be  reserved  for  the  use  of  a  seminary  of  learn- 
ing, and  vested  in  the  legislature  of  the  said  State,  to  be  appropriated 
solely  to  the  use  of  such  seminary  by  the  said  legislature." 

The  words  of  the  act  seem  to  be  so  clear  as  to  admit  of  but  one 
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construction.  A  township,  in  addition  to  the  one  formerly  reserved| 
is  appropriated  and  vested  in  the  legislature.  The  former  township 
is  only  referred  to,  to  show  that  the  one  then  appropriated  was  in 
addition  to  it.  The  Gibson  township  had  before  been  appropriated. 
A  part  of  it  had  been  sold,  and  a  part  was  held  under  leases. 
Whether  we  regard  the  words  used,  or  their  grammatical  arrangement, 
the  intention  of  congress  seems  to  be  clearly  expressed. 

In  the  act  of  the  18th  of  April,  1818,'  for  the  admission  into  the 
Union,  of  the  State  of  Illinois,  a  different  phraseology  is  used  in 
giving  an  additional  township  to  the  State.  ^<  That  thirty-six  sections, 
or  one  entire  township,  shall  be  designated  by  the  President  of  the 
United  States,  together  with  the  one  heretofore  reserved  for  that 
purpose,  shall  be  reserved  for  the  use  of  a  seminary  of  learning,  and 
vested  in  the  legislature  of  the  State,"  &c.  Here  both  townships  are 
as  clearly  vested  in  the  State,  as  that  one  only  is  vested  under  the 
act  admitting  Indiana  into  the  Union. 

By  this  latter  act,  the  Gibson  Township  Seminary  was  recognized, 
and  its  present  government  sanctioned. 

*It  is  argued  that  this  is  a  public  corporation,  and  that,  [  *  276  ] 
consequently,  the  legislature  of  Indiana  have  a  right  to 
modify  its  charter,  or  abolish  it,  at  its  discretion.     If  the  position 
assumed  be  sustainable,  the  consequence  stated  will  not  be  con- 
troverted. 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat  629, 
Chief  Justice  Marshall  says :  <<  If  the  act  of  incorporation  be  a  grant 
of  political  power,  if  it  create  a  civil  institution  to  be  employed  in 
the  administration  of  the  government,  or  if  the  funds  of  the  college 
be  public  property,  or  if  the  State  of  New  Hampshire,  as  a  govern- 
ment, be  alone  interested  in  its  transactions,  the  subject  is  one  in 
which  the  legislature  of  the  State  may  act,  according  to  its  own 
judgment,  unrestrained  by  any  limitation  of  its  power,  imposed  by 
the  constitution  of  the  United  States."  Again,  he  says  (634) :  '^  So 
far  as  respects  its  funds,  it  is  a  private  corporation.  Do  its  objects 
stamp  on  it  a  different  character  ?  Are  the  trustees  and  professors 
public  ofBcers,  invested  with  any  portion  of  political  power,  partaking 
in  any  degree  in  the  administration  of  civil  government,  and  per- 
forming duties  which  flow  from  the  sovereign  authority  ?  "  He  con- 
tinues :  "  The  character  of  civil  institutions  does  not  grow  out  of 
their  incorporation,  but  out  of  the  manner  in  which  they  are  formed, 
and  the  objects  for  which  they  are  created."  "  The  right  to  change 
them  is  not  founded  on  their  being  incorporated,  but  on  their  being 

^  8  Stats,  at  Large,  428. 
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the  instruments  of  government,  created  for  its  purposes."  "  The 
trustees  are  not  public  officers,  nor  is  it  a  civil  institution,  participat- 
ing in  the  administration  of  the  government ;  but  a  charity  school, 
or  a  seminary  of  education,  incorporated  for  the  preservation  of  its 
property,  and  the  perpetual  application  of  that  property  to  the  objects 
of  its  creation." 

In  the  same  case,  Mr.  Justice  Story  says :  ''  Public  corporations 
are  generally  esteemed  such  as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parishes,  and  counties ;  and,  in  many  respeci», 
they  are  so,  although  they  involve  some  private  interest ;  but,  strictly 
speaking,  public  corporations  are  such  only  as  are  founded  by  the 
government  for  public  purposes,  v^rhere  the  whole  interests  belong  to 
the  government" 

The  seminary  township  in  question,  was  not  a  donation  from  the 
State,  but  from  the  United  States.  It  was  reserved  and  designated 
out  of  the  public  lands,  before  they  were  offered  for  sale,  and  con- 
sequently so  munificent  an  endowment  for  a  literary  institution  must 
have  increased  the  value  of  the  public  lands,  in  that  part  of  the  State, 
and  made  them  more  desirable.  And  this  consideration,  no  doubt, 
induced  congress  to  have  designated,  for  seminary  purposes,  a  town- 
ship of  land  in  each  land  district.  Every  purchaser  of  the 
[  *  277  ]  public  lands,  in  each  district,  *  acquired  an  interest  in  the 
reservation.  And  if  these  reservations  had  been  judiciously 
managed,  they  would  have  constituted  a  fund,  at  this  time,  of  at 
least  two  hundred  thousand  dollars  each.  This  would  have  afforded 
the  means  of  educating,  in  each  land  district,  as  many  students,  free 
of  charge,  as  would  ordinarily  desire  classical  instruction.  Such  an 
advantage  was  too  obvious  to  be  overlooked,  or  not  to  be  appreciated, 
by  the  purchasers  of  the  pubUc  lands  in  these  districts. 

The  legislative  power  of  the  territory  and  State,  in  advancing  the 
public  interests,  was  bound  to  afford  all  the  facilities  necessary  to 
carry  out  and  secure  the  benign  objects  of  congress,  in  making  these 
township  reservations.  This  wa9  done  by  a  wise  and  liberal  act  in 
regard  to  the  Gibson  township.  The  corporators  were  vested  with 
all  the  necessary  powers  to  carry  out  the  trust.  And  for  the  pur- 
poses of  the  trust,  the  title  became  vested  in  them,  as  soon  as  they 
acquired  a  capacity  to  receive  it  This  corporation  had  no  political 
powers,  and  could,  in  no  legal  sense,  be  considered  as  officers  of  the 
State.  They  were  not  appointed  by  the  State.  Their  perpetuity 
depended  upon  the  exercise  of  their  own  functions ;  and  they  were 
no  more  responsible  for  the  performance  of  their  duties,  than  other 
corporations  established  by  the  State  to  execute  private'  trusts. 

So  far  as  regards  the  trust  confided  to  the  complainants,  there    if^ 
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nothing  which,  by  construction,  can  make  it  a  public  corporation. 
The  donation  in.no  sense  proceeded  firom  the  State.  It  was  made 
by  the  federal  government,  and  is  no  more  subject  to  state  power, 
than  if  it  had  been  given  by  an  individual  for  the  same  purpose.  An 
act  of  incorporation  being  necessary,  would  not  be  withheld  to  give 
effect  to  a  private  donation  of  land,  for  the  purpose  of  establishing  a 
literary  institution.  Its  benefits  would  be  enjoyed  by  the  public  gen- 
erally, but  this  would  not  make  it  a  public  corporation. 

The  complainants,  by  accepting  and  exercising  their  corporate 
powers,  acquired  certain  rights,  and  made  certain  contracts,  which 
could  not  be  impaired  by  the  legislature.  They  constituted  an  elee- 
mosynary corporation,  in  which  the  State  has  no  property,  and  can 
exercise  no  power  to  defeat  the  trust  But  this  has  been  done  by  the 
legislature,  not  only  by  appointing  an  agent  to  collect  the  funds  due 
to  the  corporation,  and  paying  them  into  the  state  treasury ;  but  by 
selling  the  lands,  they  have  diverted  the  fund,  for  the  preservation 
and  management  of  which,  the  corporation  was  instituted.  This 
was  an  extraordinary  proceeding,  and  was  whoUy  without  authority. 
The  result  is,  that  the  complainants  are  stripped  of  their  powers,  and 
the  university  which  they  established,  with  the  sanction  of  the  legis- 
lature, is  left  without  revenue. 

*  The  dismissal  of  the  bill,  in  this  case,  by  the  supreme  [  *  278  ] 
court  of  the  State  of  Indiana,  was   erroneous,  and  it  is 
hereby  reversed ;  and  the  cause  is  transmitted  to  that  court  for  fur- 
ther proceedings. 

Taney,  C.  J.,  Catron,  J.,  and  Daniel,  J.,  dissented. 

Taney,  C.  J.     I  dissent  firom  the  opinion  of  the  court 

I  do  not  propose  to  enter  fully  into  the  argument  of  the  case,  be- 
cause I  concur  entirely  in  the  opinion  of  the  supreme  court  of  the 
State,  which  is  set  out  at  large  in  the  record ;  and  shall  therefore 
briefly  state  the  principles  upon  which  my  own  opinion  is  founded. 

1.  It  must  be  admitted  that  the  state  court  had  no  jurisdiction  in 
this  case  beyond  that  which  the  law  of  the  State  authorized  it  to  ex- 
ercise. And  in  revising  their  judgment,  our  jurisdiction  is  equally 
limited.  The  law,  under  which  this  suit  was  brought,  authorized  the 
board  of  trustees  of  the  Vipcennes  University,  to  file  a  bill  in  chan- 
cery against  the  State,  in  the  nature  of  an  action  of  disseisin,  for 
the  purpose  of  trying  the  right  of  the  trustees  to  the  lands  in  ques- 
tion. 

The  trustees,  therefore,  are  not  entitled  to  a  decree  in  their  favor, 
unless  they  can  show  a  legal  title  to  the  lands,  such  as  would  enable 
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them  to  maintain  the  common-law  writ  of  entry,  sur  disseisin;  that 
is,  they  must  be  seised  of  the  lands  in  fee-simple. 

2.  Indiana  was  created  a  separate  territory,  and  its  powers  and 
rights,  as  a  territorial  government,  defined  by  the  act  of  1800.  This 
act  certainly  gave  no  power  over  the  public  lands,  for  it  has  no  ref- 
erence to  that  subject.  It  merely  estabUshes  the  territorial  govern- 
ment 

The  act  of  1804,  under  which  the  lands  in  question  were  reserved 
for  the  use  of  a  seminary  of  learning,  has  no  reference  to  the  powers 
or  duties  of  the  territorial  government,  in  relation  to  the  lands  reserved, 
or  to  any  thing  else.  It  merely  provides  for  the  sale  of  the  public 
lands  in  the  territory,  reserving  from  sale  this  and  other  portions  of 
them.  But  it  does  not  transfer  them  to  the  territorial  government 
which  was  then  in  existence.  It  retains  them.  I  do  not  see  how 
these  laws,  tciken  separately  or  together,  can  be  construed  to  give  the 
territorial  government  a  right  to  dispose  of  them  in  any  way,  or  devest 
the  title  which  the  United  States  held,  and  which  this  law  directed  to 
be  retained. 

3.  This  reservation  firom  sale,  as  well  as  the  reservation  of 
[  *  279  ]  the  *  school  sections  in  the  several  townships,  undoubtedly 
dedicated  them  to  the  uses  for  which  they  were  reserved ; 
and  they  cannot  be  appropriated  by  the  State  to  any  other  purpose. 
But  the  fund  dedicated  belonged  to  the  United  States,  and  they 
alone  had  the  power  to  transfer  it,  and  to  designate  the  body  by  whom 
the  trust,  created  by  the  act  of  congress  should  be  administered. 
The  law  of  the  State  complained  of,  does  not  attempt  to  appropriate 
the  land  to  a  different  purpose  firom  that  to  which  it  was  dedicated. 
It  has  been  sold  and  conveyed  by  the  State,  and  the  proceeds  appro- 
priated to  the  support  of  a  seminary  of  learning  in  the  State.  And 
the  only  question  before  us  is,  whether  the  trustees  have  the  legal 
title  to  these  lands,  and  can  recover  them  back  from  the  persons  to 
whom  they  were  sold  by  the  State,  for  the  purpose  of  appropriating 
them  to  a  different  seminary. 

4.  The  act  of  the  territorial  government  of  1806,  incorporating  this 
board  of  trustees,  does  not  grant  nor  profess  to  grant  the  lands  to  the 
board.  And  if  it  had  done  so,  the  act  would  have  been  void  and  in- 
operative, because  the  territorial  legislature  had  no  right  to  grant 
lands  which  belonged  to  the  United  States ;  nor  to  exercise  any 
power  over  them,  without  the  authority  of  congress. 

5.  The  act  of  congress  of  1816,  by  which  Indiana  was  admitted 
into  the  Union  as  a  State,  grants  tbese  lands  to  the  State  for  the 
Durposcs  for  which  they  were  reserved.     The  State  is  made  the  trua 

ee. 
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My  brethren  have  put  a  different  construction  on  this  clause  of  the 
law  of  1816,  and  regard  this  grant  as  extending  only  to  the  addi- 
tional township  mentioned  in  the  law.  But  with  every  respect  for 
their  opinion,  it  appears  plain  to  me  that  this  township,  as  well  as 
the  additional  one,  are  both  granted  to  the  State  by  congress.  And  I 
am  confirmed  in  this  opinion,  because,  with  all  the  research  I  have 
been  able  to  make,  I  have  not  found  a  single  instance  in  which  lands 
reserved  in  a  territory  for  the  purposes  of  education,  were  not  after^ 
wards  granted  to  the  State,  as  the  trustee  to  administer  the  trust,  the 
school  sections  in  the  several  townships,  as  well  as  others. 

6.  Upon  these  grounds,  I  think  the  plaintiffs  in  error  have  not  a 
legal  titie  to  this  land,  and  had  no  right  to  sell  or  dispose  of  it,  nor 
in  any  way  to  control  the  proceeds ;  and  that  under  the  grant  firom 
congress,  in  the  act  of  1816,  the  titie  and  the  right  to  administer  the 
trust  was  vested  in  the  State  of  Indiana. 

7.  The  error  in  the  opinion,  appears  to  me  to  have  arisen  firom  re- 
garding the  reservation  firom  sale  for  the  purposes  of  education,  as 
devesting  the  legal  titie  of  the  United  States,  and  putting  it  in  abey- 
ance, until  some  new  body  was  brought  into  existence, 

*  capable  of  taking  the  titie  as  grantee,  and  administeiing  [  *  280  ] 
the  trust. 

It  is^  not  necessary  to  this  opinion  to  discuss  the  doctrine  of  abey- 
ance, upon  which  so  much  learning  and  talent  has  been  displayed  by 
Mr.  Fearne,  in  his  treatise  on  Contingent  Remainders.  It  is  suffi- 
cient to  state  under  what  circumstances  the  titie,  in  the  eye  of  the 
law,  is  said  to  be  in  abeyance.  And  Comyns,  in  his  Digest,  tells  us, 
that  '^  when  the  fee  or  fireehold  of  the  land  is  not  vested  in  any  one, 
but  stands  solely  in  consideration  of  law,  it  is  said  to  be  in  abeyance 
or  in  nubibusJ* 

I  cannot  regard  the  titie  to  lands  reserved  firom  sale  by  congress, 
for  the  purposes  of  education,  as  standing  in  this  condition.  A  re- 
servation is  not  a  grant.  It  does  not  pass  the  titie  out  of  the  United 
States,  but  leaves  it  where  it  was  before.  The  uniform  practice  of 
the  government,  and  of  judicial  decision  also,  appears  to  have  pro- 
ceeded on  the  ground  that  the  titie  remained  in  the  United  States, 
until  it  was  afterwards  transferred  by  the  authority  of  congress.  It 
is  not  usual,  it  is  true,  to  issue  patents  for  these  lands,  but  they  have 
been  granted  by  acts  of  congress,  which  the  courts  have  always 
recognized  as  valid  conveyances.  And  I  am  not  avirare  of  any  case 
in  which  the  validity  of  these  conveyances  of  reserved  lands  has 
been  doubted  by  the  court ;  or  in  which  it  has  been  suggested  that 
the  titie  was  out  of  the  United  States,  and  in  abeyance  from  the  time 
of  the  reservation.     If  such  be  the  result  of  a  reservation,  the  subse- 
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quent  conveyance  of  congress  is  of  no  value.  And  who  is  to  pro- 
tect the  reserved  lands  from  trespasses  and  depredations,  while  the 
title  is  in  abeyance  ? 

In  the  case  of  Qaines  and  others  v.  Nicholson  and  others,  reported 
in  9  How.  356,  the  title  to  a  section  reserved  for  schools,  was  the 
matter  in  dispute.  It  did  not,  it  is  true,  involve  the  question  now 
before  us.  But  it  appears,  in  that  case,  that  the  section  was  one  of 
those  reserved  for  schools  in  the  different  townships  in  the  territory 
of  Mississippi,  by  an  act  of  congress  passed  in  1803;^  and  that  after- 
wards, as  late  as  the  year  1815,^  another  act  was  passed,  authorizing 
the  county  court  of  each  county  in  the  territory  to  lease  the  sections 
so  reserved,  in  order  to  improve  them,  and  to  apply  the  rents  to  pur- 
poses of  education  within  the  township ;  and  also  to  proceed  and 
recover  damages  against  any  persons  found  trespassing  upon  them. 
And  this  law  contains  an  express  provision  that  every  lease,  in  virtue 
of  this  act,  shall  cease  to  have  any  force  or  effect  after  the  first  day 
of  January  next,  succeeding  the  establishment  of  a  state  government. 
The  trustees  of  the  schools,  who  were  parties  to  this  suit,  were  ap- 
pointed under  a  law  of  the  State,  and  claimed  under  that 
[  •  281  ]  appointment.  The  point  in  dispute  was,  *  whether  the  op- 
posing party  had  not  a  right  prior  and  superior  to  the  State, 
by  •virtue  of  an  Indian  reservation,  made  in  the  treaty  by  which  the 
territory  had  been  ceded  to  the  United  States.  And  in  deciding  the 
question,  this  court  treated  the  acte  of  congress  granting  the  land  to  the 
State,  and  also  the  law  of  the  State  appointing  the  commissioners,  as 
valid  and  constitutional ;  and  it  is  not  suggested,  in  the  opinion,  that 
the  inhabitants  of  the  township  had  a  legal  titie  to  the  school  section, 
or  any  right  to  appoint  commissioners  to  control  and  administer  the 
fund,  unless  authorized  to  do  so  by  a  law  of  the  State.  In  the  case 
before  us,  therefore,  if  the  act  of  1816  does  not  vest  the  title  in  the 
State,  it  still  remains  in  the  United  States,  and  not  in  the  trustees. 

8.  If,  however,  these  lands  were  conveyed  to  the  trustees,  by  virtue 
of  the  act  of  the  territoriEd  legislature  of  1806,  yet,  they  were  but 
agents  of  the  State,  without  any  private  individual  interests,  and 
have  no  ground,  therefore,  for  this  proceeding  in  equity  against  the 
State.  The  whole  fund  was  created  by  the  public  for  public  pur- 
poses. And  in  the  case  of  The  Dartmouth  College,  4  Wheat.  629, 
the  court  said :  "  If  the  act  of  incorporation  be  a  grant  of  political 
power,  if  it  create  a  civil  institution  to  be  employed  in  the  adminis- 
tration of  the  government,  or  if  the  funds  of  the  college  be  public 
property,  or  if  the  State  of  New  Hampshire,  as  a  government,  be 
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alone  interested  in  its  transactions,  the  subject  is  one  in  which  the 
legislature  of  the  State  may  act  according  to  its  own  judgment,  un- 
restrained by  any  limitation  of  its  power  imposed  by  the  constitution 
of  the  United  States."  Here,  the  funds  are  contributed  entirely  by 
the  public  for  a  public  purpose,  and  these  appellants  have  no  private 
individual  interest,  and  allege  none  in  their  bill  in  behalf  of  them- 
selves or  others,  which  entitles  them  to  maintain  a  suit  against  the 
State.  They  are  public  agents  for  a  public  purpose,  and  nothing 
more,  and  so  describe  themselves.  The  laws  of  the  State,  which  di- 
rected the  appropriation  of  the  fund  to  the  uses  for  which  it  was 
dedicated,  are  therefore  constitutional  and  valid,  under  the  decision 
above  referred  to,  and,  in  my  opinion,  the  decree  of  the  supreme  court 
of  the  State  ought  to  be  affirmed. 

8  Wal.  654. 


William  Chbisty,  Plaintiff  in  Error,  v.  William  T.  Scott.  Wil- 
liam Christy  v.  James  D.  Finley.  William  Christy  v.  Wil- 
liam Young.     William  Christy  v.  Hiram  Hbnly. 

14  H.  282. 

A  mere  intruder  cannot  enter  on  a  person  seised,  eject  him,  and,  when  saed,  question  his 
title,  or  set  np  an  oatstanding  title  in  another  \  the  prior  peaceable  possession  of  the  plain- 
tiff is  enough  to  enable  him  to  recover  in  ejectment  against  one  haying  no  title. 

A  plea  which  avers  that  the  evidence  of  the  plaintiff  is  so  and  so,  and  then  proceeds  to 
answer  it,  is  bad. 

If  the  defendant  has  a  defence,  provided  the  plaintiff  claim  under  a  particular  title,  and  if 
obliged  to  plead  such  defence  specially,  he  may  aver  in  his  plea  that  the  plaintiff  does  so 
daim,  and  then  state  his  defence  to  that  title ;  in  such  case,  the  allegation  concerning  the 
plaintiff's  title,  is  traversable. 

If  a  disclaimer  of  part,  and  plea  to  the  rest,  is  so  vague  that  the  disclaimer  may  cover  the 
land  demanded,  the  plea  is  bad. 

The  case  is  stated  in  the  opinion  of  the  court. 

Bibb  and  Crittenden^  (attorney-general,  with  whom  was  Hug'hes^) 
for  the  plaintiff 

HUlj  (with  whom  was  Henderson^)  contra. 

•  Curtis,  J.,  delivered  the  option  of  the  court  [  *  290  ] 

This  is  a  writ  of  error  to  tie  district  court  of  the  United 
States  for  the  district  of  Texas. 

The  plaintiff  in  error  filed  a  petition  in  which  he  avers  that,  on  the 
1st  day  of  June,  1839,  he  was  seised  in  his  demesne  as  of  fee  of  three 
tracts  of  land,  described  in  the  petition  by  metes  and  bounds,  and 
that  the  defendant,  with  force  of  arms,  ejected  him  therefrom,  and 
has  thenceforward  kept  him  out  of  possession  thereof;  and  he  praya 
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judgment  for  damages  and  costs,  and  for  the  lands  de- 
[  *  291  ]  scribed.  The  defendant  filed  what  is  styled  an  *  answer, 
containing  nine  distinct  articles,  or  pleas,  each  of  which 
seems  to  have  been  intended,  and  has  been  treated,  as  a  substantive 
defence.  The  plaintiff  demurred  to  the  third,  sixth,  seventh,  eighth, 
and  ninth  of  these  pleas.  There  was  no  joinder  in  demurrer  by  the 
defendant,  but  the  district  court  treated  the  demurrers  as  raising  issues 
in  law,  and  gave  judgment  thereon  for  the  defendant  The  plaintiff 
has  brought  the  record  here  by  a  writ  of  error. 

Upon  this  record,  questions  of  great  difficidty,  and  understood  to 
affect  the  titles  to  large  quantities  of  land,  have  been  elaborately 
argued  at  the  bar.  These  questions  involve  and  depend  upon  the 
interpretation  of  the  colonization  laws  of  the  republic  of  Mexico,  and 
their  practical  administration ;  the  relative  rights  and  powers  of  the 
central  government,  and  of  the  State  of  Coahuila  and  Texas,  in 
reference  to  the  public  domain ;  the  modes  of  declaring  and  vindicat- 
ing those  rights,  and  exercising  those  powers  under  the  constitution 
of  the  Mexican  republic ;  the  effect  of  the  separation  of  the  State  of 
Coahuila  and  Texas  from  Mexico,  by  the  revolution  of  1836,  upon 
titles  made  by  the  state  authorities  before  the  revolution,  and  alleged 
to  be  defective  for  want  of  the  sanction  of  the  central  government; 
as  well  as  several  important  laws  of  the  republic  of  Texas,  framed 
for  the  protection  of  the  public  domain,  and  for  the  repose  of  tities 
in  that  country. 

It  is  impossible  that  the  court  should  approach  an  adjudication  of 
a  case  involving  elements  so  new  and  difficult,  without  much  anxiety, 
lest  they  should  have  failed  entirely  to  comprehend  and  fitiy  to  apply 
them.  And  it  is  obvious  that,  before  it  is  possible  to  do  so,  all  the 
facts  constituting  the  title  of  each  party,  and  essential  to  a  complete 
view  of  the  case,  and  especially  the  documentary  evidences  of  those 
tities,  should  be  placed  before  us,  in  a  determinate  form. 

This  record  is  far  from  being  sufficient  in  these  substantial,  and 
indeed  necessary  particulars.  The  petition  avers  a  seisin  in  fee,  on 
a  particular  day,  and  an  ouster  by  the  defendant.  The  defendant 
shows  no  titie  in  himself  to  the  land  demanded,  but  asserts  that  the 
plaintiff  claims  titie  by  a  pretended  grant,  made  on  the  20th  day  of 
September,  1835;  that  the  land  was  within  the  twenty  frontier 
leagues  bordering  on  the  United  States ;  that  the  approbation  of  the 
executive  of  the  national  government  of  Mexico  was  not  given;  and, 
in  other  pleas,  avers  other  facts,  to  show  that,  if  any  such  grant  had 
been  made,  it  would  not  have  been  valid.  But  no  'grant,  under 
which  either  party  claims,  appears  on  the  record,  nor  is  the  court  in* 
A)rmed,  through  an  exhibition  of  any  titie  papers,  by  what  authority 


DECEMBER  TERM,    1852.  185 

Christy  V.  Scott.    U  H. 

or  through  what  instrument,  or  for  what  consideration,  or 

upon  *what  conditions  the  title  to  these  lands  originally  [*292] 

passed  from  the  State;   or  whether  more  than  one  title 

thereto  has  in  fact  been  made  by  the  State ;  nor  how,  or  when,  if  at 

all,  any  title  came  from  the  State  to  either  of  the  parties. 

Having  thus  stated  what  the  record  fJEols  to  show,  we  proceed  to 
declare  our  judgment  on  each  of  the  issues  in  law  raised  by  the  de- 
nmrrers. 

The  first  plea  which  is  demurred  to,  is  in  the  following  words : 
*^  3.  And  the  defendant  further  says  that,  as  to  the  pretended  grant 
cat  title  of  the  plaintiff  to  the  land  described  in  his  petition,  (if  any 
paper  title  he  has,)  the  same  bears  date,  to  wit,  the  20th  day  of  Sep- 
tember, A.  D.  1835,  and  the  land  described  in  said  pretended  grant  or 
title,  and  in  said  petition,  is,  and  was,  at  the  date  of  said  grant,  situ- 
ated in  the  twenty  frontier  leagues  bordering  on  the  United  States 
line,  and  said  pretended  gmnt  was  made  without  the  approbation  or 
assent  of  the  executive  of  the  national  government  of  Mexico." 

According  to  the  settled  principles  of  the  conmion  law,  this  is  not 
a  defence  to  the  action.  The  plaintiff  says  he  was  seised  in  fee,  and 
the  defendant  ejected  him  from  the  possession.  The  defendant,  not 
denying  this,  answers  that  if  the  plaintiff  had  any  paper  title,  it  was 
under  a  certain  grant  which  was  not  valid.  He  shows  no  title  what- 
ever in  himself.  But  a  mere  intruder  capnot  enter  on  a  person  actu- 
ally seised,  and  eject  him,  and  then  question  his  title,  or  set  up  an 
outstanding  title  in  another.  The  maxim  that  the  plaintiff  must  re- 
cover on  the  strength  of  Jiis  own  title,  and  not  on  the  weakness  of 
the  defendant's,  is  applicable  to  all  actions  for  the  recovery  of  property. 
But  if  the  plaintiff  had  actual  prior  possession  of  the  land,  this  is 
0trong  enough  to  enable  him  to  recover  it  from  a  mere  trespasser,  who 
entered  without  any  title.  He  may  do  so  by  a  writ  of  entry,  where 
that  remedy  is  still  practised,  Jackson  v.  Boston  and  Worcester  Rail- 
road, 1  Cush.  575,  or  by  an  ejectment,  Allen  v.  Rivington,  2  Saund. 
B.  Ill ;  Doe  v.  Read,  8  East,  356 ;  Doe  v.  Dyeball,  1  Moody  &  M. 
346 ;  Jackson  v.  Hazen,  2  Johns.  438 ;  Whitney  v.  Wright,  15  Wend. 
171,  or  he  may  maintain  trespass,  Catteris  v.  Cowper,  4  Taunt.  548 ; 
Graham  v.  Peat,  1  East,  246. 

Nor  is  there  any  thing  in  the  form  of  the  remedy,  in  Texas,  which 
Tenders  these  principles  inapplicable  to  this  case. 

By  the  act  of  February  5, 1840,  Hartley's  Digest,  909,  it  is  proved 
that  the  method  of  trying  titles  to  lands  shall  be  by  action  of  tres- 
pass, and  that  the  action  shall  be  tried  on  its  merits,  conformably 
to  the  principles  of  trial  by  ejectment;  and  where  the  defendant 
9et9  up  title  k>  the  land,  be  is  required  to  plead  the  same,    Wd 

16  • 
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[  *  293  ]  understand  that  the  technical  forms  of  *  pleading,  fixed  by 
the  common  law,  are  dispensed  with,  but  the  principles 
which  regulate  the  merits  of  a  trial  by  ejectment,  and  the  substance 
of  a  plea  of  title  to  such  an  action,  are  preserved.  Tested  by  these 
principles,  this  plea  is  bad. 

Without  setting  up  any  title  in  the  defendant,  it  pleads  certain 
evidence  or  source  of  title,  which,  it  avers,  the  plaintiff  relies  on,  and 
then  states  facts,  to  show  that  such  title  is  invalid.  This  is  not 
admissible. 

The  office  of  a  plea  is,  to  state  on  the  record  the  answer  of  the  de- 
fendant to  the  allegations  of  the  plaintiff,  but  not  to  the  evidence  by 
which  the  defendant  conjectures  the  plaintiff  wiU  endeavor  to  support 
those  allegations.  We  cannot  conceive  that  such  a  mode  of  pleading 
could  be  admissible  under  any  system.  At  the  common  law,  if  the 
allegation  that  the  plaintiff's  paper  title  is  under  a  grant  mentioned 
in  the  plea,  had  been  traversed,  it  would  have  led  to  an  issue  which, 
if  found  for  the  plaintiff,  would  determine  nothing,  and,  therefore,  the 
plaintiff  cannot  be  required  to  answer  such  a  plea.  And  where  plead- 
ings are  so  conducted  as  not  to  terminate  in  issues,  as  in  Texas,  such 
an  answer  neither  confesses  and  avoids,  nor  denies  the  seisin  or  tres- 
pass alleged  in  the  declaration.    United  States  v,  Girault,  11  How.  22. 

There  are  cases  in  which  such  allegations,  showing  the  source  or 
nature  of  the  plaintiff's  title,  are  a  necessary  part  of  a  defence. 
Whenever  the  defendant  must  plead  specially  any  matter  which  is  a 
good  defence  to  one  title,  and  not  good  to  others,  and  the  declaration 
does  not  show  on  what  particular  title  the*  plaintiff  relies,  the  defend- 
ant must,  by  proper  averments,  set  out  the  plaintiff's  title  and  the 
answer  to  it;  these  averments  then  become  material  and  traversable 
as  part  of  the  defence,  and  if  found  for  the  plaintiff,  the  defence  fails. 
An  instance  of  this  is  the  defence  of  a  statute  of  limitations,  baning 
only  particular  titles.  In  such  a  plea,  it  would  be  necessary  to  show, 
if  it  did  not  appear  in  the  declaration,  that  the  plaintiff  had  only  such 
a  title.  But  this  rule  has  no  application  to  the  defence  under  consid- 
eration. If  the  plaintiff  really  relies  on  such  a  title  as  is  alleged, 
whenever  he  shows  it  in  support  of  his  petition,  the  defendant  will 
have  opportunity  to  object  to  it,  and  to  give  in  evidence  any  collateral 
facts  bearing  upon  it.  He  has  no  occasion,  nor  is  it  regular,  to  plead 
specially,  for  his  general  denial  of  the  plaintiff's  title  compek  the 
plaintiff  to  produce  his  title,  and  thus  opens  to  the  defendant  all  legal 
objection  to  it.  Moreover,  this  article  in  the  answer  does  not  admit, 
or  deny,  that  the  plaintiff  had  any  grant,  or  any  paper  title  whatever, 
but  says,  if  he  had  any,  it  was  of  a  certain  description.  If  it 
was  intended  to  make  the  case  turn  on  the  validity  of  a  particular 
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grant,  its  existence  ought  *  to  be  admitted ;  for  why  should  [  *  294  ] 
(be  court  be  called  upon  to  determine  the  sufficiency  in  law 
of  such  a  grant,  when  it  does  not  appear  it  exists  ? 

These  objections  are  equally  applicable  to  the  sixth  plea,  which  isi 
therefore,  also  insufficient. 

The  next  plea  is  as  follows :  — 

*^  7.  And  the  said  defendant  says,  that,  the  said  plaintiff  claims  the 
land  described  in  his  petition  under  and  through  a  pretended  grant 
purporting  to  have  been  made  to  one  Miguel  Arceniega,  by  authority 
of  the  government  of  the  State  of  Coahuila  and  Texas,  bearing  date, 
to  wit,  the  twentieth  day  of  September,  a.  d,  1835,  and  under  and 
through  a  pretended  chain  of  transfers  from  said  Arceniega  to  plain- 
tiff, and  that  within  six  years  from  the  date  of  said  pretended  grant, 
and  before  the  annexation  of  Texas  to  the  United  States,  the  said 
pretended  transfers  were  made  to  said  plaintiff,  and  that  this  plaintiff 
was  not,  at  the  date  of  said  pretended  grant  to  him,  and,  previous 
thereto,  had  never  been  a  resident  citizen  of  Texas  or  Mexico,  but 
was  then,  and  thence  hitherto,  continued  to  be  a  resident  and  citizen 
of  the  United  States  of  America,  owing  and  paying  allegiance  to  the 
government  thereof." 

This  plea,  also,  is  subject  to  the  same  objections  as  the  others,  so 
far  as  it  attacks  the  plaintiff's  titie ;  and  if  it  was  intended  as  a  plea 
to  the  action  of  the  alienage  of  the  plaintiff,  it  is  manifestiy  bad,  for 
the  plaintiff,  being  a  citizen  of  the  United  States,  is  capable  of  main- 
taining an  action  to  recover  lands  in  the  State  of  Texas,  to  which  he 
has  tide. 

The  eighth  plea  sets  up  a  statute  of  limitations.  In  order  to  bring 
himself  within  it,  the  defendant  avers,  <<  that  he  is  the  owner  of  the 
following  tracts  or  parcels  of  land,  to  wit ;"  and  he  then  gives  the 
metes  and  bounds  of  sundry  tracts  of  land,  and  makes  certain  other 
averments  as  to  his  possession,  and  concludes :  <<  And  the  defendant 
disclaims  ownership  and  possession  of  any  portion  of  the  land  de- 
scribed in  plaintiff's  petition,  not. included  in  the  metes  and  bounds 
of  the  several  tracts  and  parcels  above  set  forth." 

The  court  cannot  treat  this  plea  as  an  answer  to  the  declaration. 
It  IB  not  averred  therein,  nor  is  there  any  thing  on  the  record  to  show, 
that  the  tracts  of  land  described  in  it  are  parcel  of  the  demanded 
premises.  The  defendant  says  he  disclaims  ownership  and  posses- 
sion of  any  portion  of  the  land  described  in  the  petition,  and  not  in- 
cluded in  the  bounds  he  sets  out.  For  aught  we  can  know,  this 
disclaimer  may  cover  the  whole  of  the  land  described  in  the  petition. 
And  as  it  does  not  appear,  by  any  direct  traversable  averment,  that 
the  disclaimer  does  not  apply  to  all  the  lands  demanded,  or  that  the 
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[  *  295  ]  defence  applies  to  *  any,  or  if  any,  to  what  part  of  them^ 
the  court  cannot  know  for  what  to  give  judgment,  or 
whether  it  should  be  for  the  one  pariy  or  the  other. 

The  ninth  plea  is  as  follows  :  — 

''  9.  Said  defendant  further  says,  that  the  land  claimed  by  plaioidfT 
in  his  petition,  is  located  in  the  territory  designated  as  the  twenty 
frontier  leagues,  bordering  on  the  United  States  of  the  north,  in  the 
act  of  the  congress  of  the  republic  of  Texas,  approved  January  9, 
1841,  and  entitled :  ^  An  act  to  quiet  the  land  titles  within  the  twenty 
frontier  leagues  bordering  on  the  United  States  of  the  north,'  and  is 
claimed  by  plaintiff  by  virtue  of  said  location,  made  prior  to  the 
seventeenth  day  of  ]\^ch,  a.  n.  1836,  and  that  said  plaintiff,  and 
those  under  whom  he  claims  said  land,  did  not  commence  an  action 
to  try  the  validity  of  said  claim  within  twelve  months  from  the  pass- 
age of  the  act  aforesaid." 

Assuming  what  we  do  not  decide,  that  this  plea  shows,  that  if  the 
plaintiff  claims  under  such  a  location  as  is  mentioned,  his  title  is  not 
good  as  against  the  State  of  Texas,  still,  it  is  not  a  defence,  because 
no  title  in  the  defendant  is  shown.  If  the  plsmtiS,  as  his  petition 
avers,  was  actually  seised,  and  the  defendant  being  a  mere  intruder, 
ejected  him,  it  was  an  unlawful  act,  and  the  action  is  maintainable, 
notwithstanding  the  State  of  Texas  may  have  the  true  title,  or  may 
have  granted  it  to  another. 

For  these  reasons,  we  are  of  opinion  the  demurrer  to  each  of  these 
pleas  must  be  sustained,  the  judgment  of  the  district  court  reversed, 
and  the  cause  remanded ;  and  as  it  will  undoubtedly  become  neces- 
sary to  amend  the  pleadings,  we  think  it  proper  to  suggest,  that  in  a 
case  involving  questions  so  new  and  of  so  much  magnitude  and  im- 
portance, it  woidd  be  more  satisfactory,  and  more  conducive  to  a 
just  decision,  for  the  parties  to  exhibit  fully  their  respective  titles,  and 
all  collateral  facts  bearing  upon  them,  and  have  them  placed  upon  the 
record,  either  by  bill  of  exceptions,  or  a  special  v^dict,  to  the  end 
that  the  court  may  consider  their  title  papers  in  connection  with  the 
extraneous  facts,  and  not  be  required  to  decide  upon  partial  or  abstract 
views,  which  may  occasion  substantial  injustice,  not  only  to  the  one 
party  or  the  other,  but  possibly  to  third  persons  having  similar  titles. 

U  H.  296,  297. 
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William  Christy,  Plaintiff  in  Error,  v.  James  D.  Findlbt. 

14  H.  296. 

CuBTis,  J.  The  amended  pleas  in  this  case,  being  five  in  number 
are  demurred  to,  and  the  demurrers  are  sustained  for  the  reasons  as« 
signed  in  the  opinion  in  the  case  of  Christy  v,  Scott,  14  How.  282. 
The  judgment  of  the  district  court  is  reversed,  and  the  case  remanded 
for  further  proceedings. 


William  Chbistt,  Plaintiff  in  Error,  v.  William  Young. 

U  H.  296. 

Curtis,  J.  In  this  case,  the  sixth,  eighth,  ninth,  and  tenth  pleas 
are  demurred  to,  and  the  demuirers  are  sustained,  for  the  reasons 
assigned  in  the  opinion  in  the  case  of  Christy  v.  Scott,  14  How.  282. 
The  tenth  plea  in  this  case  of  the  ten  years'  limitation  law  of  Texas, 
is  bad,  for  the  same  reasons  as  the  plea  of  the  three  years'  statute 
pleaded  in  that  case.  The  judgment  of  the  district  court  is  revered, 
and  the  case  remanded  for  further  proceedings. 

14  H.  297. 


William  Chbistt,  Plaintiff  in  Error,  v.  Hiram  Henlbt. 

14  H.  297. 

Curtis,  J.  In  this  case,  the  fourth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  pleas  are  demurred  to,  and  the  demurrers  are  sustained  for 
the  reasons  assigned  in  the  opinion  in  the  cases  of  Christy  v.  Scott, 
and  Christy  v.  Young,  14  How.  282-296.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  case  remanded  for  further  proceedings- 


Stbphbn  W.  Doss  and  Stewart.  Newell,  Appellants,  v*  William 

Tyack  and  Lindlet  Murray. 

14  H.  297. 
A  oonrt  of  eqnity  may  set  aside  a  final  decree  at  the  same  term  in  which  it  was  rendered. 

The  facts  and  proceedings  appear  in  the  opinion  of  the  court 

AUen  and  O.  F.  Johnson^  (with  whom  was  Baley)  for  the  appel< 
lants. 

Bherwoody  contra. 
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[  •  308  ]       •  Grier,  J.,  delivered  the  opinion  of  the  court 

A  short  history  of  the  facts  of  this  case,  extricated  from 
the  numerous  allegations  of  the  pleadings  and  the  mass  of  testimony 
contained  in  the  record,  will  better  exhibit  its  merits  than  a  more 
formal  abstract  of  the  pleadings  and  proofs. 

The  appellees,  who  were  complainants  below,  entered  into  articles 
of  agreement  with  Samuel  Newell,  one  of  the  respondents  below, 
on  the  25th  of  September,  1847,  in  which  they  engaged  to  form  a 
copartnership  under  the  form  and  style  of  William  Tyack  and 
Ck).,  in  New  York,  and  Stewart,  Newell  and  Co.,  in  Galveston, 
Texas.  '<  The  nature  of  the  business  to  be  transacted  by  said  firm 
to  be  a  commission,  general,  and  auction  business."  The  parties 
each  to  contribute  towards  the  capital  stock  the  sum  of  five  thou- 
sand dollars,  within  ninety  days ;  the  capital  to  be  augmented  as 
the  business  required  ;  Newell,  "iii  consideration  of  his  expense  and 
labor  in  paving  the  way  for  the  contemplated  business,  as  well  as  his 
influence  in  the  State  of  Texas,  to  be  entitled  to  one  fourth  of  the 
profits,  and  the  balance  to  be  equally  divided  between  the  three  part- 
ners. Tyack  and  Murray  to  take  charge  of  the  business  in  New 
York,  and  Newell  in  Galveston. 

At  the  time  these  parties  entered  into  this  contract  of  partnership, 
their  several  ability  to  perform  their  agreement  of  advancing  capital 
and  supporting  the  credit  of  the  firm,  as  shown  by  the  pleadings  and 
evidence,  would  appear  to  be  as  follows :  Tyack  was  worth,  in  all, 
probably  twenty  thousand  dollars ;  Murray  had  nothing,  and  owed 
about  five  thousand  dollars ;  Newell,  while  resident  in  Texas,  ^  had 
become  interested  in  a  claim  belonging  to  Alexander  Edgar,  to  a 
league  of  land,"  on  which  it  was  supposed  that  the  city  of  Gralveston 
was  built  He  had  come  to  New  York,  at  this  time,  with  a  power 
of  attorney  firom  !E?dgar,  to  form  a  stock  company  of  persons,  who 
were  to  have  an  interest  in  this  litigated  claim.  He  had  divided  it 
into  one  thousand  shares,  to  be  sold  at  one  hundred  dollars  each, 
payable  in  instalments.  He  was  to  have  half  of  all  the  money  re- 
ceived for  the  stock,  over  twenty  thousand  dollars.  A  few  persons 
had  been  persuaded  to  subscribe  for  some  of  this  stock,  and 
[  *  309  ]  *  among  others,  Tyack  and  Murray  had  each  agreed  to  take 
a  few  shares ;  and  Tyack  was  appointed  treasurer  of  the 
company  under  the  name  of  "  The  Ghdveston  Land  CJompany." 
Newell's  property  or  capitsd  consisted  in  the  anticipated  profits  of 
this  speculation,  and  some  stock  in  another  company,  called  the 
**  Wilson  Joint  Stock  Land  Company." 

The  partners  soon  afterwards  commenced  business  on  about  four 
or  five  thousand  dollars,  advanced  by  Tyack.     Miirray  had  nothingi 
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and  Newell's  stocks  would  produce  nothing  in  the  market;  those  who 
had  before  subscribed  for  it,  refusing  to  pay,  on  the  plea  or  suspicion 
that  it  was  good  for  nothing,  as  the  citizens  of  Ghdveston  had  prob- 
ably a  better  title  to  the  land  than  the  company.  Thus  the  source 
from  which  Newell's  capital  was  anticipated,  wholly  failed. 

In  the  mean  time  a  stock  of  goods  was  purchased  for  the  house  in 
Texas,  costing  about  twenty  thousand  dollars,  for  the  payment  of 
which  Newell  had  drawn  bills  on  Tyack  and  Co.  for  some  seventeen 
thousand  dollars,  which  Tyack  had  accepted,  in  expectation  of  remit- 
tances  of  cotton  or  other  produce  from  Texas,  by  Newell,  to  meet  the 
bills  at  maturity.  The  business  expected  to  be  transacted  by  Tyack 
and  Co.  in  New  York,  was  the  disposal  of  these  consignments  from 
the  Texas  house,  of  cotton  and  other  merchandise  purchased  with 
the  frinds  of  the  firm  in  Texas. 

In  March,  1848,  the  acceptances  in  New  York  being  near  maturity, 
and  the  consignments  received  from  Newell  to  meet  these  large  lia- 
bilities, amounting  only  to  about  eight  hundred  dollars,  Tyack,  to 
avoid  impending  bankruptcy,  if  possible,  called  together  the  creditors 
of  the  firm,  and  made  a  statement  of  its  situation.  In  consideration 
of  the  creditors  agreeing  to  give  frirthertime  on  the  acceptances  about 
to  mature,  Tyack  and  Murray  executed  a  power  of  attorney  to  Wil- 
liam E.  Warren,  an  agent  chosen  by  the  creditors,  authorizing  him 
to  take  possession  of  the  property  and  effects  of  the  firm  in  Texas, 
and  secure  them  for  the  benefit  of  the  creditors.  Warren  was  au- 
thorized by  the  creditors  to  act  for  them,  and  to  collect,  secure,  or 
compromise  their  claims,  in  any  way  he  thought  best ;  with  instruc- 
tions to  proceed  to  Texas,  and  examine  into  the  state  of  the  firm,  and 
if  it  was  found  that  there  was  any  probable  prospect  that  the  firm 
could  eventually  pay  their  debts,  to  make  any  reasonable  arrangement 
for  that  purpose,  and  sufier  Newell  to  continue  the  business ;  on  the 
contrary,  if  Newell  could  hold  out  no  such  prospect,  or  if  he  was 
found  to  be  wasting  the  goods  of  the  firm,  and  appropriating  them  to 
any  other  purpose  than  the  regular  mercantile  business  of  the  firm, 
the  agent  was  instructed  to  get  possession,  by  all  legal 
means,  of  the  partnership  *  assets,  and  hold  them  or  dispose  [  *  310  ] 
of  them  in  the  best  manner  for  the  interests  of  the  creditors 
and  all  concerned. 

In  pursuance  of  this  authority,  Warren  proceeded  to  Gralveston. 
He  there  found  the  assets  in  NeweU's  possession  insufficient  to  pay 
the  debts,  and  that  the  firm  was  hopelessly  insolvent ;  and  moreover 
that  Newell  had  appropriated  a  portion  of  the  assets  of  the  firm  to 
the  payment  of  his  personal  debts,  incurred  in  his  land  stock  specu- 
lations, and  was  unwilling  to  comply  with  any  reasonable  terms  of 
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compromise,  to  secure  the  creditors,  or  save  his  partner,  Tyack,  from 
insolvency  and  ruin. 

Warren  then  instituted  proceedings  in  the  state  court  on  behalf  of 
Tyack  and  the  creditors,  and  obtained  an  injunction  and  a  writ  of 
seizure  against  Newell,  on  which  the  sheriff  took  possession  of  the 
property  of  the  firm.  On  the  10th  of  July,  1848,  on  motion  of  New- 
ell's  counsel,  the  court,  for  some  reason,  set  aside  the  injunction  and 
writ  of  seizure.  The  counsel  for  Tyack  and  the  creditors,  im- 
mediately discontinued  their  proceedings  in  the  state  court,  and 
commenced  proceedings  in  the  district  court  of  the  United  States. 
While  the  bill  for  that  purpose  was  being  prepared,  and  application 
being  made  for  an  injunction  and  the  appointment  of  a  receiver, 
Newell  and  one  Peter  McGreal  proceeded  in  hot  haste  from  the  court 
house,  got  possession  of  the  goods  from  the  sheriff,  and  had  the  fol* 
lowing  instrument  of  writing  executed :  — 

"  Received,  Ghdveston,  July  10,  from  S.  W.  Doss,  of  Brazoria,  the 
following  amounts:  Two  thousand  dollars  in  good  notes,  mort- 
gages, liens,  and  judgments,  and  seven  thousand  seven  hundred 
and  fifty-three  dollars  in  lands,  fiill  payment  of  the  stock  of  goods, 
wares,  and  merchandise,  now  in  our  store  in  Galveston. 

Stewart  Newell. 

"Recap.  — Cash,  $2,000;  Notes,  $2,000;  Lands,  $7,763  —  Total, 
$11,753. 

"  In  presence  of  John  Warren,  Isaac  D.  Knight.'* 

No  notes,  judgments,  or  liens,  were  in  fact  assigned  by  McGreal 
to  Newell,  nor  any  conveyances  of  land  made ;  but  McGreal  gave 
his  written  promise  to  assign  and  convey  securities  and  lands  to  that 
amount  within  thirty  days.  The  production  of  the  two  thousand 
dollars  cash,  was  also  dispensed  with,  as  the  parties  appear  to  have 
been  in  too  great  haste  to  be  particular.  The  answer  of  Newell  at- 
tempts to  account  for  the  case  as  follows :  — 

"  This  defendant  states,  that  the  said  first  payment  in  cash  of  $2,000, 
mentioned  in  said  receipt,  was  secured  and  made  to  this  defendant 
by  Peter  McGreal,  Esq.,  the  agent  of  said  Doss ;  that  a  portion  of 
said  sum  of  $2,000,  to  wit,  about  $1,200,  was  paid  by  the 
[  *  311  ]  said  McGreal,  agent  as  aforesaid,  to  Benjamin  C.  *  Frank- 
lin, Joseph  A.  Swett,  and  John  B.  Jones,  in  pursuance  of^ 
and  in  accordance  with,  an  order  given  by  this  defendant  to  said 
McGreal  for  that  purpose ;  that  forty-two  dollars  and  fifty  cents  were 
paid  upon  the  order  of  this  defendant  to  J.  A.  Sauters  for  rent  of  said 
store,  due  by  said  firm ;  and  the  balance,  to  wit.,  about  seven  hundred 
and  fifty  dollars,  was  directed  by  this  defendant  to  be  paid  over  or 
secured  to  Isaac  D,  Knight,  to  be  by  him  held  to  the  ui^e  of  the  firm 
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of  S.  N.  and  Co.,  to  be  paid  over  for  the  said  use  upon  the  order  of 
this  defendant,  in  like  manner  as  the  said  book  debts  and  other  choses 
in  action  assigned  to  said  Franklin,  as  above  mentioned." 

What  right  Franklin,  Swett,  and  Jones  had,  to  receive  this  money, 
or  how,  or  why  it  was  paid  to  them,  (if  it  was  paid,)  or  how  Knight, 
the  brother-in-law  of  Newell,  became  a  trustee  for  the  creditors  of 
the  firm,  the  answer  does  not  disclose. 
%  McGreal  appears  also  to  have  treated  Newell  with  the  same  un- 
bounded confidence  which  Newell  had  reposed  in  him.  He  took  the 
goods  on  trust,  as  to  quantity  and  quality ;  required  no  invoice  or 
schedule,  being  content  with  one  which  the  sheriff  had  made  ;  and 
immediately  commenced  to  pack  them  up  and  seek  for  assistance  and 
means  for  cairying  them  off  The  toansaction  commenced  after 
twelve  o'clock  in  the  day,  and  by  twelve  o'clock  at  night,  a  large 
portion  of  the  goods  were  put  on  board  the  sloop  Alamo,  which  set 
sail  before  morning.  In  the  mean  time  the  bUl  in  this  case  had  been 
filed,  and  a  receiver  appointed,  who,  on  the  following  day,  11th  July, 
was  enabled  by  means  of  a  writ  of  assistance,  to  arrest  the  sloop  and 
get  possession  of  the  goods. 

It  is  unnecessary  to  enumerate  all  the  charges  of  the  bill;  and  the 
answers  thereto,  as  it  is  amply  sujSicient  for  the  purposes  of  the  de- 
cision in  this  case,  that  the  facts  we  have  already  stated  were  either 
admitted  by  the  answers,  or  undeniably  proved. 

The  plaintiff  in  error,  Stephen  W.  Doss,  who  claims  to  be  the 
owner  of  the  goods,  thus  alleged  to  have  been  purchased  by  Peter 
McGreal,  was  made  a  party  to  the  suit.  Both  he  and  Newell  deny, 
in  their  answer,  all  fraud  in  the  transaction,  and  Doss  avers,  ^^  that 
the  said  transaction  was  made  in  the  regular  mode  of  conducting 
such  business,  and  at  a  time  when  there  was  no  lawful  restraint 
existing  to  prevent  the  sale  and  delivery  of  the  goods." 

On  this  case  the  court  below,  at-  the  March  term,  1850,  rendered  a 
decree  for  the  complainants,  dissolving  the  partnership,  setting  aside 
the  ssde  to  McGreal,  or  Doss,  as  fraudulent,  and  ordering  the  receiver 
to  pay  over  the  proceeds  of  the  goods,  which  had  been  previously 
sold  by  order  of  the  court,  to  the  creditors  of  the  firm. 

*  But,  in  order  rightf  uUy  to  apprehend  the  points  relied  [*312] 
on  by  the  counsel  for  appellants,  in  claiming  a  reversal  of 
the  decree,  it  will  be  necessary  to  state  some  of  the  intermediate  pro- 
ceedings in  the  case,  as  exhibited  by  the  record.  During  the  pend- 
ency of  the  suit,  Newell  and  McGreal  had  gone  to  New  York,  and 
persuaded  Tyack  and  Murray  to  revoke  the  power  of  attorney  given 
to  Warren,  and  to  execute  one  to  the  respondents'  counsel,  author- 
izing them  to  dismiss  the  bill ;  and  a  motion  was  made  by  them,  for 

VOL.   XX.  17 
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this  purpose,  in  August,  1848.  This  motion  was  resisted,  on  the 
ground  that  the  firm  was  wholly  insolvent ;  that  the  power  to  Warren 
was  given  on  a  contract  with  the  creditors,  and  for  a  valuable  con- 
sideration, and  was,  therefore,  irrevocable ;  as  it  would  be  a  fraud  in 
Tyack  to  dismiss  the  proceedings,  for  the  benefit  of  the  creditors, 
firfter  the  great  trouble  and  expense  incurred  by  them  for  the  put- 
pose  of  protecting  Tyack  from  ruin.  Notwithstanding  these  objec- 
tions, the  court  ordered  the  suit  to  be  dismissed  ;  but  some  days  after, 
at  the  same  term,  vacated  and  set  aside  this  order  or  decree,  on  proof, 
that  the  revocation  of  the  power  to  Warren,  and  the  order  given  to 
discontinue  or  dismiss  the  proceedings,  were  obtained  from  the  com- 
plainants by  gross  misrepresentation  and  fraud.  Afterwards,  an  issue 
was  ordered,  on  prayer  of  respondents'  counsel,  to  try  the  question 
of  fraud.  This  issue  was  tried  before  a  jury,  who  rendered  a  verdict 
that  **  the  sale  was  fraudulent."  Whereupon,  the  respondents  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  was  given  "  under  a 
misconstruction  and  misunderstanding  of  the  charge  of  the  court." 
This  motion  was  founded  on  an  affidavit  of  some  of  the  jurors  that, 
^'  on  their  retirement,  they  did  not  inquire  into  the  right  and  power 
of  Doss  to  purchase,  nor  of  the  question  of  fraud  on  Doss's  part,  but 
only  into  the  right  and  power  of  Newell  to  make  the  sale." 

We  are  now  prepared  to  examine  the  points  relied  ^  upon  for  the 
reversal  of  this  decree. 

'They  are,  1.  That  the  court  had  no  power  to  set  aside  the  order 
or  decree,  dismissing  the  bill,  unless  on  a  new  and  original  bill,  filed 
for  the  purpose.  2.  That,  on  this  certificate  of  the  jury,  the  court 
should  have  granted  a  new  tried  on  the  question  of  fraud. 

1.  As  regards  the  first  point,  we  perceive  no  error  in  the  action  of 
the  court,  except  in  their  first  order  dismissing  the  suit.  It  did  not 
require  an  original  bill,  to  authorize  the  court  to  vacate  an  order  or 
decree,  at  the  same  teim  in  which  it  was  made,  on  discovering  that 
they  have  committed  an  error,  or  that  the  consent  of  the  complainants 

to  such  dismissal  was  obtained  by  the  fraud  of  the  respond- 
[  *  313  ]  ents,  or  their  agents.  In  fact,  under  •  such  circumstances,  it 
cannot  be  said  that  the  act  was  done  by  the  consent  or  will 
of  the  complainants,  at  all.  The  court,  in  vacating  the  decree,  were 
correcting  an  error  both  of  fact  and  of  law ;  and  during  the  term  at 
which  it  was  rendered,  they  had  full  power  to  amend,  correct,  or 
vacate  it,  for  either  of  these  reasons. 

2.  The  second  point  is  equally  without  foundation.  It  is  true, 
that  the  answers  of  the  respondents  denied  fraud  in  the  abstract,  but 
they  admitted  all  the  facts  and  circumstances  necessary  to  constitute 
it  in  the  concrete.     The  general  denial  of  the  answer,  only  showed 
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that  the  dejGinition  of  fraud  was  much  narrower,  in  the  estimation  of 
the  respondents,  than  in  that  of  courts  of  law  and  equity.  In  this 
case,  a  verdict  was  wholly  unnecessary,  to  inform  the  conscience  of 
the  chancellor ;  and,  the  verdict  being  perfectly  correct,  the  court 
very  properly  refused  to  set  it  aside,  on  any  representation  from  jurors 
thus  obtained. 

Any  argument  to  vindicate  the  correctness  of  the  verdict  and  the 
decree  of  the  court  below,  after  the  exhibition  of  the  merits  of  this 
case,  which  we  have  given,  would  be  entirely  superfluous. 

The  decree  of  the  district  court  of  Texas  is  therefore  affirmed. 


John  Perkins,  Appellant,  v.  Edward  P.  Fourniquet  and  Harriet 
his  Wife,  and  Martin  Ewing  and  Anne  his  Wife. 

U  H.  313. 
Question,  whether  a  release  coTered  the  matter  in  controversy  in  this  suit. 

The  facts  and  documents  appear  in  the  opinion  of  the  court 
Johnson  and  SoulSy  for  the  appellant  , 

Henderson^  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  322  ] 

This  is  an  appeal  from  the  curcuit  court  of  the  United 
States  for  the  district  of  Mississippi,  the  district  judge  presiding. 

The  suit  was  brought  in  the  vice-chancery  court  of  Mississippi, 
and  was  transferred  to  the  circuit  court,  upon  the  application  of  the 
lespondent,  under  the  12th  section^  of  the  act  of  September  24, 
1789,  to  establish  the  judicial  courts  of  the  United  States. 

Harriet  J.  Fourniquet  and  Anne  M.  Ewing  are  the  step-daughters 
of  the  respondent,  from  his  intermarriage  with  their  mother,  Mary 
Bynum.     She  was  the  widow  of  their  father,  Benjamin  Bynum. 

The  object  of  the  suit  was  to  recover  their  portion  of  $39,600, 
alleged  by  them  to  be  marital  community  gains  of  the  respondent 
and  their  mother,  which  they  charge  he  invested  in  Mississippi,  and 
was  in  hand  at  the  death  of  their  mother.  The  respondent  is 
charged  with  having  had  no  means  of  his  own  to  make  such  invest- 
ments ;  that  the  money  was  derived  from  the  cotton  estate  in  Loui- 
siana ;  that  the  same,  by  the  laws  of  that  State,  became  a  commu- 
nity of  acquets  and  gains,  one  half  of  which,  upon  the  death  of  their 
mother,  became  theirs  and  her  other  heirs ;  and  they  charge  him, 

1  1  Stats,  at  Large,  79. 
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further,  with  having  fraudulently  taken  the  money  derived  from  the 
Louisiana  property,  into  Mississippi,  to  invest  it  there,  in  order  to 
give  him  undue  advantages  over  his  wife's  and  their  interest  in  the 
fund.  It  is  said,  that  at  the  death  of  their  mother  there  were  then 
living  four  children  of  the  first  husband,  and  three  by  the  respondent. 
Three  of  the  four  and  two  of  the  three  are  still  living.  Mary  B. 
Eskridge,  one  of  the  survivors  of  the  Bynum  children,  and  John 
Perkins  and  William  Perkins,  adults  and  heirs  of  the  complainant, 
do  not  concur  with  them  in  their  suit,  and  for  that  reason  are  not 
made  parties.  The  respondent,  besides  being  charged  generally 
with  fraud,  is  especially  so  in  reference  to  certain  receipts  and 
releases,  which  these  complainants  gave  to  him,  which  they  now  say 
were  obtained  by  concealment  and  circumvention. 

The  respondent,  in  his  answer  to  the  bill,  admits  his  marriage  in 
Louisiana,  at  the  time  and  place  stated.  That  he  removed  to  Mis- 
sissippi with  his  wife  in  1818 ;  that  their  domicil  was  there  con- 
tinued to  be  kept  during  the  coverture,  and  that  their  removal  was 

not  only  with  the  consent  of  the  wife,  but  in  pursuance  of 
[  *  323  ]  an  understanding  between  them  before  their  marriage  *took 

place.  He  denies  that  any  community  of  gains  was  estab- 
lished conventionally,  or  that  it  legally  could  occur  under  the  law  of 
Louisiana,  on  account  of  the  residence  of  himself  and  wife  in  that 
State  when  they  were  married,  because  it  was  their  intention,  before 
the  marriage  took  place,  to  remove  into  Mississippi.  He  denies  that 
any  money,  invested  by  him  in  lands  in  Mississippi,  belonged,  either 
legally  or  equitably,  to  his  wife  in  either  State ;  and  asserts,  even  if 
there  was  a  marital  community  between  them,  he  was  entitled  to 
dispose  of  the  gains  as  he  pleased,  without  any  liability,  under  the 
law  of  Louisiana,  to  account  for  the  same  to  his  wife  or  her  repre- 
sentatives. He  denies  the  charge,  that  he  was  without  productive 
property  or  available  means  to  purchase  the  property  in  Mississippi. 
That  property  consists  of  several  tracts  of  land  and  the  improve- 
ments put  upon  them,  as  is  said,  by  community  of  funds.  The  tract 
upon  which  the  improvements  were  put,  contained  one  hundred 
acres.  It  was  bought  from  Arthur  Mahan,  on  the  30th  October, 
1818,  for  $9,926.  It  was  improved  for  a  residence  for  the  respon- 
dent with  his  family,  including  the  children  of  the  wife  by  the  first 
husband.  There  was  another  tract,  containing  2,100  acres,  bought 
by  the  respondent  from  Elihu  Hall  Bay,  in  January,  1819,  for  $5,000. 
There  were  two  other  purchases,  —  one  of  them,  a  lot  in  Natchez, 
bought  from  Walter  S.  Parker,  in  March,  1823,  for  $600  ;  and  the 
other  is  a  purchase  firom  Sugar  Zenor,  in  March,  1824,  for  $1,000 
The  aggregate  sum  given  for  these  lands,  and  the  improvements 
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upon  the  first,  amount  to  $39,600.  The  complainants  allege,  that 
they  have  a  right  to  elect  to  take  their  interest  in  them  in  money, 
with  interest  upon  the  amount  from  the  time  of  their  mother's  death. 

To  this  answer,  the  complainants  filed  the  general  replication. 

The  case  was  tried,  and  the  court  below  gave  an  interlocutory 
decree  against  the  respondent.  It  declares  that  a  community  of 
gains  had  existed  between  the  respondent  and  his  wife  during  the 
marriage.  That  its  resources  were  altogether  in  Louisiana,  and  that 
the  respondent  had  invested  firom  the  gains  large  sums  in  the  pur- 
chase and  improvement  of  real  estate  in  Mississippi,  and  that  it  was 
held  by  him,  in  1824,  when  the  marriage  was  dissolved  by  the  death 
of  Mrs.  Perkins.  The  court  also  referred  the  matter  to  a  master,  to 
take  an  account  conformably  to  its  decree.  In  the  course  of  the  refer- 
ence, the  master  sustained  an  objection  to  an  allowance  for  which  the 
complainants  contended.  It  was  submitted  to  the  court,  whether  he 
had  properly  refused  it.  He  was  instructed,  that  it  was  only  necessary 
for  him  to  ascertain  the  amount  of  the  funds  vested  by  the  respond- 
ent in  Mississippi  during  the  community;  and  that,  as  to 
the  source  *  firom  which  Perkins  derived  them,  the  court  [  •  324  ] 
would  decide  under  all  the  proo£  The  master  proceeded 
accordingly.  He  reported,  without  any  proof  of  the  source  from 
which  Mr.  Perkins  obtained  the  money,  that  $16,968.76  was  due  to 
the  complainants.  The  report  was  subsequently  confirmed,  and  the 
court  gave  a  final  decree  for  them  for  the  sum  just  stated,  with  in- 
terest at  8  per  cent,  from  the  1st  April,  1850. 

It  does  not  appear  that  the  court's  attention  had  been  particularly 
directed  to  the  releases  which  the  complainants  admit  they  gave  to 
the  respondent,  and  which  he  says  were  given  to  him  with  a  positive 
denial  of  the  statement,  that  he  obtained  them  by  firaud,  conceal- 
ment, and  circumvention. 

If  it  had  been,  we  think  that  the  court  would  have  determined  the 
efi*ect  of  the  releases  upon  the  case  before  it  gave  its  interlocutory 
decree,  and  that  it  would  not  have  made  a  final  decree  upon  the 
master's  report 

We  proceed  to  give  our  view  of  these  releases. 

The  first,  from  Ewing  and  wife,  was  executed  on  the  11th  April, 
1828.  Fourniquet  and  wife  executed  theirs  on  the  27th  May,  1834, 
within  a  month  of  six  years  after  the  other. 

They  are  as  follows :  — 

Release  from  E.  P.  FowmiqiAet  et  ux.  to  John  Perkins. 

Received,  Natchez,  May  27,  1834,  of  John  Perkins,  on  settle- 
ment of  all  accounts,  debts,  dues,  and  demands  whatever,  up  to  the 

17» 
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present  day,  one  hundred  dollars  in  fall,  having,  on  a  previous  occa- 
sion, received  from  him,  as  the  guardian  of  my  wife,  Mrs.  Harriet  J. 
Fourniquet,  late  Miss  Bynum,  aU  the  estate,  portion,  and  share, 
which  she  inherited  by  the  death  of  her  late  father,  Benjamin  Bynum, 
late  of  Concordia,  Louisiana,  deceased,  or  her  mother,  Mrs.  Mary  Per- 
kins, of  the  county  of  Adams,  and  State  of  Mississippi,  and  brother, 
Benjamin  S.  Bynum,  of  the  county  of  Clairborne,  and  State  last 
aforesaid,  deceased ;  and  do,  by  these  presents,  jointly  with  my  said 
wife,  release  and  forever  discharge  the  said  Perkins,  from  all  and 
every  claim  which  she,  or  either  of  us,  might  or  could  have  against 
him,  the  said  Perkins,  either  as  guardian  or  otherwise,  growing  out 
of  the  estates  aforesaid,  or  in .  any  other  matter  and  shape  whatso- 
ever, and  forever  exonerate  him,  by  these  presents,  his  heirs  and 
executors  and  administrators,  therefix)m. 

[In]  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
the  day  and  year  first  above  written,  to  wit,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  thirty-four,  in  the  presence  of  Elijah 
Bell  and  John  E.  Maddux,  whose  names  are  hereunto  sub- 
^  *  325  ]  scribed,  as  witnesses  hereunto,  the  said  John  Perkins  *  be- 
ing also  personally  present,  and  by  these  presents  accepted* 

E.  P.  Fourniquet.  [seal. 
Harriet  Fourniquet.  [seal. 
John  Perkins.  [seal. 

Witnessed,  signed,  sealed,  and  delivered,  in  the  presence  of — 
Eluah  Bell, 
John  E.  Maddux. 

Rekasefrom  M.  W.  Emng  to  John  Perkins, 

Received  of  John  Perkins  two  negro  slaves,  Lewis  and  Anderson, 
also  his  draft  on  A.  Fisk,  for  four  hundred  and  seventy  dollars  thirty- 
four  cents,  in  one  hundred  and  twenty  days,  indorsed  by  R.  M. 
Gaines;  which,  when  paid,  will  be  in  full  of  all  claims  and  demands, 
of  every  kind  and  description,  which  we,  or  either  of  us,  may  have 
against  said  Perkins  individually,  or  against  him  as  curator  of  the 
estates  of  Benjamin  Bynum  and  Mary  Perkins,  in  the  parish  of  Con- 
cordia, State  of  Louisiana,  or  as  executor  of  the  will  of  the  said  Mary 
Perkins,  dated  March  30, 1822,  and  in  full  of  all  claims  of  every 
kind,  which  we  or  either  of  us  may  have  against  said  Perkins,  in 
any  way  whatever ;  we  having  received  fi-om  said  Perkins,  heretofore, 
the  following  named  slaves,  to  wit :  Judah  Myers,  aged  25  years ; 
Edward,  about  4  years;  Harry,  about  7  months;  Little  Daniel, 
about  16  years ;  Patrick,  13  years ;  Lewis,  5  years  ;  Big  Daniel,  50 
years ;  Big  Sarah  Miambo,  about  50  years ;    Ned,  16  years ;   Polly 
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14  years ;  Frank,  about  50  years ;  Maria,  his'  wife,  37  years  old ; 
Frank,  aged  about  1  year ;  Fanny,  about  7  ;  Samuel,  about  19  yearfl. 
Also,  two  mules,  thirty  head  of  cattle,  and  a  chest  of  tools ;  and  the 
said  Perkins  accepts  hereof,  as  a  full  satisfaction  and  discharge  from 
the  said  Martin  W.  Ewing,  and  Anne,  his  wife,  in  the  premises. 
Witness  our  hands,  this  11th  day  of  April,  a.  d.  1828. 

Martin  W.  Ewino, 
Anne  Ewing. 
Att  K  M.  Gaines.  John  Perkins. 

The  operative  words  of  these  releases  are  as  full  as  they  can  be, 
and  they  cover  the  subject-matter  for  which  the  complainants  brought 
the  suit. 

We  have  carefully  examined  and  considered  this  record,  without 
finding  in  it  any  thing  against  the  faumess  of  the  releases.  The  com- 
plainants do  not  give  any  proof  against  it.  Nothing  is  in  proof 
from  which  it  can  be  inferred  that  they  were  given  in  ignorance  of 
their  rights  in  the  estates  of  Benjamin  S.  Bynum  and  Mary  Bynum 
when  the  releases  were  made,  or  that  they  were  in  any  way  circum- 
vented by  the  respondent.  Their  testimony  in  the  case  is 
exclusively  upon  the  community  of  gains,  •and  upon  the  [  *  326  ] 
inability  of  the  respondent  to  make  such  purchases  and  im- 
provements from  his  own  means. 

It  consists  of  copies  of  conveyances  for  the  property  bought,  ol 
depositions,  in  which  there  is  not  a  word  relating  to  the  releases,  and 
of  answers  by  the  respondent  to  other  suits  against  him,  one  of  which 
was  a  suit  in  equity  brought  by  these  complainants  in  the  circuit 
court  of  the  United  States,  in  Louisiana. 

In  that  answer  may  be  found  a  narrative  of  the  respondent's  busi- 
ness connection,  and  dealings  with  the  estate  of  Benjamin  S.  Bynum 
and  that  of  his  widow,  afterwards  the  wife  of  the  respondent  It 
shows  that  he  rendered  an  account  of  both.  That  it  was  done  in  an 
open  manner  and  with  an  intention  that  it  should  be  examined  by 
those  who  were  interested.  It  is  further  shown,  that  after  the  ac- 
counts had  been  officially  filed,  that  there  was  a  partition  of  all  the 
property  among  the  heirs,  and  that  it  was  consummated  by  receipts 
and  acquittances  from  all  of  them,  among  them  those  given  by  Ewing 
and  his  vTife,  and  by  Fourniquet  and  his  wife,  as  they  have  been 
already  recited  in  this  opinion.  The  respondent  also  denies  in  that 
answer  the  charge  there  made  by  these  complainants,  as  it  is  repeated 
in  this  suit,  that  these  acquittances  were  obtained  by  fraud,  misre- 
presentation,  and  concealment,  and  avers  that  they  were  executed  by 
the  parties  with  a  full  knowledge  of  all  their  rights,  and  for  a  valuable 
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consideration.  In  that  case,  as  in  this,  there  was  no  proof  that  those 
receipts  or  releases  were  fraudulently  obtained.  The  witnesses) 
Henderson,  Montgomery,  and  Walworth,  in  this  suit,  are  not  ques- 
tioned as  to  the  execution  of  the  releases.  The  same  interrogations 
were  put  to  all  of  them.  The  answers  of  each  are  very  immaterial 
for  any  purposes  in  this  suit.  No  one  of  them  knew  any  thing  con- 
cerning the  respondent's  pecuniary  situation  when  he  married,  or 
when  he  removed  into  Mississippi,  or  of  the  sources  from  which  the 
money  came  which  was  invested  in  Mississippi.  The  same  may  be 
said  of  Wren's  testimony.  Loria's  testimony  is  as  indefinite  as  that 
of  the  others,  and  he  also  was  not  questioned  concerning  the  execu- 
tion of  the  releases.  On  the  other  hand,  the  evidence  produced  by 
the  respondent  in  this  suit,  shows  that  the  releases  were  not  precipi- 
tately made.  That  neither  of  the  complainants  gave  them  until  after 
they  had  had  time  to  examine  his  accounts,  and  not  until  they  had 
examined  them.  Whatever  they  may  have  thought  of  the  integrity 
of  the  respondent,  they  did  not  act  then  as  if  they  suspected  it.  We 
see  them  receiving  from  him  their  portions  of  the  estates,  of  which 
they  were  distributees,  and  other  property  besides,  as  gratuities  from 
the  respondent,  and  dealing  with  both,  among  themselves  and  with 

others,  and  acting  towards  the  respondents  as  if  they  were 
[  •  327  ]  •  content  with  what  he  had  done,  and  with  what  they  had 

received. 
There  was  an  intervcd  of  five  years  and  eleven  months  between 
the  releases  given  by  the  complainants  to  the  respondent.  The  ac- 
counts upon  which  they  were  given,  were  all  that  time  accessible  to 
them.  The  proofs  show  that  Ewing  had  scanned  them  before  he 
gave  his  release.  His  interest  in  the  estates  were  the  same  as  Four- 
niquet's.  It  was  a  family  business,  talked  of,  no  doubt,  among  them- 
selves,  as  such  matters  always  will  be,  and  it  cannot  be  supposed 
that  Pourniquet  took  his  wife's  portion  of  the  estates  without  know- 
ing that  Ewing  had  given  to  the  respondent  a  release  when  he  took 
his  wife's  part,  or  without  having  had  the  same  means  as  his  asso- 
ciate to  learn  the  condition  of  the  estates,  and  the  truthfulness  of  the 
respondent's  official  statement  of  them.  Their  acceptance  of  the 
portions  of  their  wives  must  be  taken  as  an  admission  that  the  re- 
spondent had  dealt  fairly  in  the  business,  and  that  he  meant  to  do  80| 
until  they  shall  prove  that  it  was  his  design  to  cheat  all  of  the  heirs, 
including  his  own  children,  as  well  as  the  wives  of  the  complainants. 
He  may  not  have  acted  in  his  long  management  of  the  estates,  with 
an  caution  and  exactness,  but  nothing  has  been  shown  in  this  case, 
in  his  final  settlement  with  the  heirs,  that  he  did  not  mean  to  act 
with  fairness  and  liberality,  or  that  any  one  of  them  did  not  think  Qe 
had  done  so,  when  they  made  these  releases. 
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Wifb  the  view  of  these  releases,  we  think  that  the  court  erred  in 
giving  its  interlocutory  order  for  an  account  to  be  taken.  We  are 
relieved  by  it  from  considering  the  points  which  were  made  in  the 
argument  concerning  any  community  of  gains  between  the  respond- 
ent and  his  wife.  However  that  may  have  been,  the  releases  put  an 
end  to  all  controversy  between  these  parties  about  it  They  were 
fiilly  argued  by  counsel,  as  they  should  have  been,  as  they  could  not 
foresee  what  would  be  our  view  upon  the  effect  of  the  releases.  We 
could  not  add  any  thing  to  the  decisions  of  the  courts  of  Louisiana 
upon  connubial  or  legal  communities  of  gains  between  husband  and 
wife. 

We  are  satisfied,  whether  it  did  or  did  not  exist,  that  the  releases 
given  by  the  complainants  are  conclusive  against  them  for  any  claim 
upon  the  respondent  on  account  of  the  estates  in  which  they  were 
interested  No  proof  having  been  given  that  these  releases  were  ob- 
tained by  any  fraud  or  circumvention,  we  shall  order  the  decree  of 
the  court  below  to  be  reversed,  and  that  the  bill  of  the  complainants 
shall  be  dismissed. 

Curtis,  J.,  dissented. 


John  Perkins,  Appellant,  v.*  Edward  P.  Fourniquet,  and  Harriet 

his  Wife. 

14  H.  328. 

An  appeal  lies  to  this  oourt  to  correct  a  mistake  made  by  the  circut  court  in  executing  a 

mandate  of  this  court. 
The  rules  of  this  court  allowing  interest  on  judgments  and  decrees,  explained. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

It  appears,  in  this  case,  that  on  the  22d  of  May,  1849,  the  circuit 
court  for  the  southern  district  of  Mississippi,  passed  a  decree  in 
favor  of  the  appellees,  against  the  appellant,  directing  him 
•to  pay  the  sum  of  $16,496.61,  within  thirty  days  there-  [  •  329  ] 
after,  with  legal  interest  from  the  date  of  the  said  decree, 
or,  in  default  thereof,  the  appellees  to  have  execution  against  the 
appellant. 

This  decree  was  affirmed  at  the  last  term  of  this  court,  with  costs 
and  damages,  at  the  rate  of  six  per  cent  per  annum ;  and  a  mandate 
issued  to  the  circuit  court  reciting  the  judgment  of  this  court,  and 
directing  it  to  be  carried  into  execution. 

After  this  mandate  was  filed  in  the  circuit  court,  the  appellees 
obtained  an  execution  against  the  appellant,  by  which  the  marshal 
was  commanded  to  levy  the  amount  of  the  original  judgment  in  thQ 
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circuit  court,  with  the  Mississippi  interest  of  eight  per  cent.,  and  dam« 
ages  at  the  rate  of  six  per  cent,  in  addition,  making  together,  fourteen 
per  cent,  from  the  date  of  the  original  judgment,  until  paid. 

The  appellant  insisted  that,  under  the  mandate,  he  was  bound  to 
pay  nothing  more  than  damages  at  the  rate  of  six  per  cent,  on  the 
original  decree,  from  the  time  it  was  rendered.  And,  acting  upon 
this  construction  of  the  judgment  of  this  court,  and  supposing  himself 
chargeable  with  the  six  per  cent,  damages,  until  the  decree  was  sat- 
isfied, he  paid  the  marshal,  on  the  12th  of  May,  1852,  the  amount 
he  supposed  to  be  due,  calculating  the  interest  up  to  that  time,  and, 
by  some  error  in  the  reckoning,  he  paid  a  small  sum  over.  And,  as 
the  appellees  still  insisted  upon  levying  the  whole  amount  for  which 
they  had  obtained  process  of  execution,  he  moved  the  circuit  court  to 
refer  it  to  a  commissioner,  to  report  the  amount  due  under  the  judg- 
ment of  this  court,  and  how  much,  if  any,  he  had  overpaid  in  his 
settlement  with  the  marshaL  It  was  admitted  that  the  costs  were 
all  paid.  The  only  controversy  was  about  the  interest  and  damages, 
as  above  stated. 

The  commissioner  reported  that,  according  to  the  basis  of  settie- 
ment  claimed  by  the  appellant,  he  had  overpaid  the  amount  due  on 
the  decree,  $61.50 ;  but  that,  according  to  the  construction  of  the 
mandate  insisted  on  by  the  appellees,  there  was  still  due  to  them  a 
balance  of  $3,831.02. 

Upon  this  report,  the  appellant  moved  the  court  to  order  satisfac- 
tion of  the  decree  to  be  entered  of  record ;  or,  to  quash  the  execution 
then  in  the  hands  of  the  marshal,  and  order  the  clerk  of  the  court  to 
issue  no  further  JL  fa.  on  the  decree ;  and,  also,  for  an  order  on  the 
marshal,  or  the  appellees,  as  might  be  proper  to  refund  the  money 
overpaid. 

But  the  court  overruled  the  motion,  ordering,  at  the  same  time, 
that  no  farther  execution  should  issue,  until  the  appellant  had  a 
reasonable  time  to  present  an  appeal  to  this  court  And  this  appeal 
was  accordingly  taken. 

An  objection  has  been  made  to  the  manner  in  which  this 
[  *  330  ]  case  *  has  been  brought  before  the  court,  and  a  motion 
made  to  dismiss,  upon  the  ground  that  an  appeal  will  not 
lie  from  this  decision  of  the  circuit  court 

This  objection  to  the  form  of  proceeding,  involves  nothing  more 
than  a  question  of  practice.  The  mandate  from  this  court  left 
nothing  to  the  judgment  and  discretion  of  the  circuit  court,  but 
directed  it  to  carry  into  execution  the  decree  of  this  court,  which  was 
recited  in  the  mandate.  And  if  the  decree  of  this  court  has  been 
misunderstood,  or  misconstrued,  by  the  court  below^  to  the  injury  of 
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either  party,  we  see  no  valid  objection  to  an  appeal  to  this  court,  in 
order  to  have  the  error  corrected  The  question  is  merely  as  to  the 
form  of 'proceeding  which  this  court  should  adopt,  to  enforce  the  exe- 
cution of  its  own  mandate  in  the  court  below.  The  subject  might, 
without  doubt,  be  brought  before  us  upon  motion,  and  a  mcmdamus 
issued  to  compel  its  execution.  But  an  appeal  from  the  decision  of 
the  court  below  is  equally  convenient  and  suitable ;  and,  perhaps, 
more  so,  in  some  cases,  as  it  gives  the  adverse  party  notice  that  the 
question  will  be  brought  before  this  court,  and  affords  him  the  oppor- 
tunity of  being  prepared  to  meet  it  at  an  early  day  of  the  term.  The 
appeal  certainly  would  not  stay  proceedings.  And  it  would  be  the 
duty  of  the  circuit  court,  notwithstanding  the  appeal,  to  proceed  to 
execute  the  judgment  of  this  court,  unless,  as  in  this  case,  he  enter- 
tained doubts  of  its  construction  and  meaning,  and  deemed  it,  there- 
fore, just  and  equitable  to  suspend  its  execution,  until  the  decision 
of  this  court  could  be  had  in  the  premises. 

In  the  case  before  us,  however,  there  was  substantially  an  equity 
proceeding  and  final  decree,  after  the  mandate  was  filed.  It  is  true, 
they  were  summary,  and  necessarily  so,  as  the  matters  in  dispute 
under  the  execution  were  brought  before  the  court  by  motion.  But 
the  claims  of  the  respective  parties  were  referred  to  a  commissioner 
to  examine  and  report ;  he  made  his  report,  and  the  court  decided 
upon  it.  This  decision,  although  briefly  stated,  was,  in  substance, 
a  final  decree  upon  the  matters  in  controversy.  It  might,  therefore, 
under  the  act  of  congress,  be  regarded  as  such,  and  revised  accord- 
ingly, by  an  appeal  to  this  court.  Plenary  and  formed  proceedings 
are  not  necessary,  and  never  required,  when  the  dispute  is  confined 
to  matters  arising  under  process  of  execution.  They  are  more  con- 
veniently and  as  fully  brought  before  the  court,  by  a  summary  pro- 
ceeding on  motion. 

The  questions  in  controversy  in  the  circuit  court,  and  its  decision 
upon  them,  are,  therefore,  regularly  before  us. 

The  difiiculty  in  that  court,  seems  to  have  arisen  firom  supposing 
that  the  act  of  1843  ^  applied  to  judgments  and  decrees  in 
•this  court  .  And  this,  we  presume,  occasioned  the  error  it  [  *  331  ] 
committed,  in  the  construction  and  execution  of  the  decree 
and  mandate  in  question. 

The  act  of  1843  does  not  embrace  cases  in  equity,  nor  does  it  ex- 
tend to  either  judgments  or  decrees  in  this  court.  It  is  confined,  in 
plain  terms,  to  judgments  at  law,  in  the  circuit  and  district  courts. 
It  places  the  judgments  of  these  courts,  in  respect  to  interest,  upon 
the  same  footing  with  the  judgments  of  the  state  courts.     And  wherei 

^  6  Stats,  at  Large,  616. 
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by  the  law  of  the  State,  the  judgment  of  a  court  cairies  a  certaio 
interest  until  paid,  the  former  rule  and  the  same  rate  of  interest  is  to 
be  allowed  in  the  circuit  and  district  courts  of  the  United  States. 
And  the  marshal  is  directed  to  levy  it  on  process  of  execution,  wher* 
ever  it  can  be  so  levied  on  a  judgment  in  the  state  court  In  such 
cases,  the  judgment  bears  interest  by  force  of  the  law,  although,  upon 
the  face  of  it,  it  may  not  purport  to  carry  interest  Upon  common- 
law  principles  a  judgment  does  not  carry  interest  It  is  true,  that 
damages  may  be  recovered  for  the  detention  of  the  debt,  in  an  action 
on  the  judgment  But  previous  to  the  act  of  1842,  neither  interest 
nor  damages,  for  the  detention  of  the  debt,  could  have  been  levied 
under  process  of  execution,  upon  the  judgment  of  a  circuit  or  district 
court  of  the  United  States. 

But  the  act  of  1842  does  not  speak  of  interest  or  damages  upon 
the  judgments  of  this  court,  nor  does  it  repeal  the  23d  section  of  the 
act  of  1789.^  This  section  provides,  that  when  a  judgment  or  decree 
is  affirmed  here,  this  court  is  directed  to  adjudge  or  decree  to  the 
respondent  in  error,  just  damages  for  his  delay,  and  single  or  double 
costs,  at  their  discretion.  Under  this  law,  there  is  no  distinction 
made  between  cases  in  equity,  and  at  law.  In  either  of  them,  the 
damages  to  be  allowed,  in  addition  to  the  amount  found  to  be  due 
by  the  judgment  or  decree  of  the  court  below,  is  confided  to  the 
judicial  discretion  of  this  court.  And  the  17th,  18th,  and  20th  rules 
were  adopted  in  pursuance  of  this  power. 

These  rules  have  been  in  force,  and  acted  on  by  the  court,  since 
1807,  when  the  20th  rule  was  adopted,  until  the  new  rule  upon  this 
subject  was  made  at  the  close  of  the  last  term.  And  the  change  then 
made  was  not  occasioned  by  any  supposed  repugnancy  between  them 
and  the  act  of  1842.  But  because  the  court  deemed  it  just  to  place 
the  judgments  in  this  court  upon  the  same  footing  with  the  judgments 
in  the  circuit  and  district  courts ;  and  that  suitors  in  the  courts  of  the 
United  States  should  stand  on  the  same  ground  with  suitors  in  the 
state  courts  in  its  appellate  as  well  as  in  its  inferior  tribunals.  In 
adopting  the  new  rule,  this  court  exercised  the  same  power  which  it 
had  exercised  in  adopting  the  former  rules,  that  is,  the  dis- 
[  •  332  ]  *  cretionary  power  conferred  by  the  act  of  1789,  as  herein- 
before mentioned. 

The  17th  rule  provides,  that  when  a  case  appears  to  be  brought 
merely  for  delay,  damages  shall  be  awarded  at  the  rate  of  ten  per 
cent  on  the  amount  of  the  judgment ;  and  by  the  18th  rule,  the  dam- 
ages are  to  be  at  the  rate  of  six  per  cent  when  it  appears  that  there 
is  a  real  controversy. 

>  1  Stats,  at  Large,  85. 
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These  two  rules  were  passed  in  1803.  And  as  some  dif&cnlty 
arose  as  to  the  time  for  which  these  damages  were  to  be  computed, 
the  23d  rule  was  afterwards  (1807)  adopted,  and  proiddes  that  the 
damages  allowed  by  the  two  former  rules  shall  be  calculated  to  the 
day  of  the  affirmance  of  the  judgment  in  this  court 

The  question  as  to  the  operation  of  the  act  of  1842,  upon  the  18th 
and  20th  rules,  was  brought  to  the  consideration  of  the  court  at  the 
last  term,  in  the  case  of  Mitchell  v.  Harmony,  13  How.  116,  The 
judgment  brought  up  by  the  writ  of  error  was  rendered  in  the  circuit 
court  of  New  York,  and  was  affirmed  in  this  court.  The  sum  recov- 
ered was  large,  and  the  interest,  even  for  a  short  time,  was,  therefore, 
important  And  the  counsel  for  Harmony,  the  defendant  in  error, 
moved  the  court  to  allow  him  the  New  York  interest  of  seven  per 
cent  upon  the  amount  of  the  judgment,  and  that  the  interest  should 
ran  until  the  judgment  was  paid.  But  as  the  rules  above  mentioned 
were  still  in  force,  the  court  held  that  he  was  entitled  only  to  six  per 
cent,  to  be  calculated  from  the  date  of  the  judgment  in  the  circuit 
court,  to  the  day  of  affirmance  here. 

The  case  now  before  us  was  decided  in  the  early  part  of  the  last 
term,  before  the  case  of  Mitchell  t;.  Harmony,  and  consequentiy  falls 
within  the  operation  of  the  same  rules,  and  damages  upon  the  affirm- 
ance of  the  decree  must  be  calculated  in  like  manner. 

Indeed,  in  the  New  York  case,  the  claim  for  interest  stood  on 
stronger  ground  than  in  the  present  one,  for  that  was  an  action  at 
law.  The  act  of  1842,  therefore,  applied  to  the  judgment  in  the  cir- 
cuit court,  and  it  would  have  carried  the  state  interest  until  paid,  if 
it  had  not  been  brought  here  by  writ  of  error.  But  this  is  a  decree  in 
equity,  and  not  embraced  in  the  act  of  1842,  and  according  to  the 
settied  chancery  practice,  no  interest  or  damages  could  have  been 
levied  under  process  of  execution,  upon  the  amount  ascertained  to  be 
due,  and  decreed  to  be  paid,  if  there  had  been  no  appeal ;  2  Ves.  157, 
168,  n.  1,  Sumn.  ed. ;  2  Dan.  Chan.  Plead,  and  Prac.  1442,  1437, 
1438.  Nor  could  any  damages  or  interest  have  been  given  on  its 
affirmance  here,  but  for  the  discretionary  power  vested  in  this  court 
by  the  act  of  1789.  That  discretion,  as  we  have  already 
said,  extends  to  *  decrees  in  equity,  as  well  as  judgments  at  [  *  333  j 
law.  And  the  rules  have  always  been  applied  to  both,  un- 
less otherwise  specially  ordered 

It  foUows,  from  what  we  have  said,  that  the  appellees,  upon  the 
affirmance  of  the  decree,  were  entitied  to  damages  at  the  rate  of  six 
per  cent,  to  be  calculated  from  the  date  of  the  decree  to  the  date  of 
the  affirmance ;  and  to  no  further  interest  or  damages.  The  decree 
was  passed  by  the  circuit  court,  on  the  22d  day  of  May,  1849,  for 
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$16,496.61,  and  was  affirmed  in  this  court  on  the  24th  of  December, 
1851.  The  interest  from  the  date  of  the  decree  to  the  time  of  affirm- 
ance  in  this  court,  is  $3,563.37,  making  together  the  aggregate  sum 
of  $19,058.98.  This  amount,  together  with  tiie  costs,  is  all  that  the 
appellees  were  entitled  to  recover  under  the  judgment  and  mandate 
of  this  court.  It  appears,  however,  that  the  marshal  has  received, 
under  the  process  of  execution,  $19,500,  in  addition  to  the  costs,  and 
paid  it  over  to  the  solicitor  of  the  appellees. 

They  have,  therefore,  received  $441.02  more  than  they  were  entitled, 
and  that  sum  must  be  refunded  to  the  appellant 

It  is  proper  to  say  that  the  mandate  in  question  was  in  the  usual 
form,  and  the  same  with  the  mandate  in  Mitchell  v.  Harmony,  and 
indeed  the  same  that  has  been  used  since  the  adoption  of  the  rules 
above  mentioned.  And  it  never  has  been  supposed  by  this  court  to 
sanction  the  collection  of  state  interest  on  the  judgment ;  and  still 
less,  the  unprecedented  interest  and  damages  claimed  in  this  case, 
amounting  together  to  fourteen  per  cent. 

The  decree  of  the  circuit  court,  overruling  the  motion  of  the  appel- 
lant, must,  therefore,  be  reversed,  and  a  mandate  issued,  directing  the 
court  below  to  enter  the  decree  satisfied,  and  also  to  order  and  direct 
the  appellees  to  repay  to  the  appellant  the  sum  of  $441.02,  with  the 
state  interest  thereon  of  eight  per  cent  from  the  time  it  was  received 

by  their  solicitor  from  the  marshal. 

16  H.  85. 

Benjamin  D.  Harris,  Plaintiff  in  Error,  v.  William  Hardeman, 
Henry  R.  W.  Hill,  Cotesworth  P.  Smith,  and  Henry  A. 
Moore. 

U  H.  884. 

The  circuit  court  maj  set  aside  a  judgment  of  a  fonner  term,  rendered  on  default  of  a  de- 
fendant who  had  no  notice  of  the  action;  such  a  judgment  being  merely  void,  the  court 
has  power  summarily  to  declare  it  to  be  inoperatiye,  and  to  stop  all  proceedings  under  it. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi     The  case  is  stated  in  the  opinion  of  the  court. 

Nelson^  for  the  plaintiff  in  error. 

Freeman^  contra. 

[  *3S7  ]      •Daniel,  J.,  delivered  the  opinion  of  the  court.    , 

The  defendants  in  error  moved  the  circuit  court  to  quash 
a  forthcoming  bond,  executed  by  the  defendants  to  the  plaintiff;  and 
to  set  aside  the  judgment  on  which  the  bond  was  founded,  upon  the 
grounds  that  the  forthcoming  bond  was  taken  in  execution  of  a  judg« 
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ment  entered  against  the  defendant  Hardeman,  as  by  default,  when 
in  truth  there  had  been  no  service  of  original  or  mesne  process  upon 
him  to  warrant  such  a  judgment.  The  facts  and  proceedings  in  this 
case,  as  disclosed  by  the  record,  are  as  follows :  The  plaintiff  in  error, 
in  March,  1839,  instituted  in  the  circuit  court  an  action  on  a  promis- 
sory note  against  the  defendant  and  three  others ;  and  upon  the  writ 
sued  out  in  that  action,  the  marshal,  on  the  9th  of  April,  made  a 
return  in  these  words :  "  Executed  on  the  defendant  Hardeman,  by 
leaving  a  true  copy  at  his  residence.''  Upon  this  return  of  the  officer, 
at  the  next  succeeding  or  return  term  of  the  court,  in  May,  1839,  a 
judgment  by  default  for  want  of  appearance,  was  taken  against  the 
defendant  Hardeman  for  the  amount  of  the  note,  with  interest  and 
costs.  Amongst  other  proceedings  upon  this  judgment,  a  writ  of 
fieri  facias  was  sued  out  ii^i  March,  1840,  was  levied  on  sundry  slaves, 
the  property  of  Hardeman,  and  the  forthcoming  bond  in  question 
executed  by  him  on  the  20th  of  April,  1840.  In  pursuance  of  this 
forthcoming  bond  another  fieri  facias  was  sued  out  on  the  11th  of 
June,  1840,  and  upon  this  last  writ  was  indorsed  on  the  8th  of  Octo- 
ber, 1840,  a  cessat  executio  by  the  plaintiff's  attorney. 

By  the  statute  of  Mississippi,  regulating  proceedings  in  courts  of 
law,  the  following  modes  for  the  service  of  process  in  certain  cases, 
are  prescribed :  <<  All  writs  of  scire  facias  and  capiat  ad  respondendum^ 
where  no  bail  is  required,  may  be  served  in  the  following  manner: 
Where  the  defendant  cannot  be  found,  it  shall  be  deemed 
sufficient  service  of  such  writ  for  the  sheriff  or  •other  officer  [  •  338  ] 
to  whom  the  same  is  directed,  to  leave  a  copy  thereof  with 
the  wife  of  the  defendant  or  some  free  white  person  above  the  age  of 
sixteen  years,  then  and  there  being  one  of  the  family  of  the  defend- 
ant, and  found  at  his  usual  place  of  abode,  or  to  leave  a  copy  thereof 
at  some  public  place  at  the  dwelling-house  or  other  known  place  of 
residence  of  such  defendant,  he  being  from  home,  and  no  such  free 
white  person  being  found  there  willing  to  receive  the  same." 

On  the  18th  of  June,  1838,  the  district  judge  for  the  southern  dis* 
trict  of  Mississippi,  in  the  absence  of  the  circuit  or  presiding  judge, 
caused  to  be  entered  on  the  minutes  of  the  circuit  court,  as  a  rule  of 
proceeding  in  that  court,  an  order  in  the  following  words,  namely : 
"  The  capiat  ad  respondendum  shall  be  served  by  arresting  the  defend- 
ant, unless  bail  be  waived;  or  where  bail  be  waived,  or  a  summons 
shall  issue,  the  same  shall  be  served  personally,  or  if  the  defendant 
be  not  found,  by  leaving  a  copy  thereof  at  his  or  her  residence,  or 
usual  place  of  abode,  at  least  twenty  days  before  the  return  day 
thereof,  to  entitle  the  plaintiff  to  a  trial  or  judgment  by  default  at  the 
return  term." 
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The  action  in  this  case  was  commenced  by  a  smnmons,  and  the 
marshal's  retom  of  the  service  of  that  process,  and  the  judgment 
thereupon  by  default  at  the  return  term,  and  the  subsequent  proceed- 
ings upon  that  judgment,  were  as  have  been  already  stated. 

Upon  the  application  of  the  defendant  Hardeman,  at  the  May 
term  of  the  circuit  court,  in  the  year  1860,  until  which  time  the  pro- 
ceedings in  this  case  had  been  stayed,  the  court  quashed  the  forth- 
coming bond  and  fieri  facias  sued  out  thereon,  and  set  aside  the 
judgment  purporting  to  be  a  judgment  by  default  against  the  defend- 
ant, as  being  unwarranted  upon  the  face  of  the  proceedings,  and 
therefore  void. 

In  reviewing  the  decision  of  the  circuit  court,  it  should  be  borne 
in  mind,  as  a  rule  to  guide  and  control  our  examination,  that  the 
judgment  impugned  before  that  court  was  a  judgment  by  default ; 
and  that,  in  all  judgments  by  default,  whatever  may  affect  their  com- 
petency or  regularity,  every  proceeding  indeed,  from  the  writ  and 
indorsements  thereon,  down  to  the  judgment  itself,  inclusive,  is  part 
of  the  record,  and  is  open  to  examination.  That  such  cases  differ 
essentially,  in  this  respect,  from  those  in  which  there  is  an  appear- 
ance and  a  contestatio  litis^  in  which  the  parties  have  elected  the 
grounds  on  which  they  choose  to  place  the  controversy,  expressly 
or  impliedly  waiving  all  others.  In  support  of  the  rule  just  stated, 
many  authorities  might  be  adduced;  we  cite  for  it  the  cases  of  Naden- 
bush  V.  Lane,  4  Ran.  413,  and  of  Wainright  v.  Harper,  3  Leigh,  270. 
Within  the  scope  of  this  rule,  two  inquiries  present  them- 
[  •  339  ]  selves  *  in  connection  with  the  decision  of  the  circuit  court. 
The  first  is  this,  whether  the  court  in  which  the  judgment 
by  default  was  taken,  ever  had  jurisdiction  as  to  the  defendant,  so  as 
to  warrant  the  judgment  entered  against  him  by  default  And  the 
second  inquiry  is,  whether,  upon  the  hypothesis  that  the  court  had 
not  jurisdiction  of  the  person  of  the  defendant,  and  that  the  judg- 
ment against  him  was  not  binding,  it  was  competent  for  the  circuit 
court,  in  the  mode  adopted  by  it,  to  set  aside  the  judgment,  and  to 
quash  the  proceedings  consequent  thereupon. 

In  reference  to  the  first  inquiry,  it  would  seem  to  be  a  legal  truism, 
too  palpable  to  be  elucidated  by  argument,  that  no  person  can  be 
bound  by  a  judgment,  or  any  proceeding  conducive  thereto,  to  which 
he  never  was  party  or  privy ;  that  no  person  can  be  in  default  with 
respect  to  that  which  it  never  was  incumbent  upon  him  to  fulfiL 
The  court  entering  such  judgment  by  default  could  have  no  jurisdic- 
tion over  the  person  as  to  render  such  personal  judgment,  unless,  by 
summons  or  other  process,  the  person  was  legally  before  it.  A  court 
may  be  authorized  to  exert  its  powers  in  reference   either  to  per- 
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Bons  or  things  —  may  have  jurisdiction  either  in  personam,  or  in  ren^ 
and  the  existence  of  that  jurisdiction,  as  well  as  the  modes  of  its 
exercise,  may  vary  materially  in  reference  to  the  subject-matter  to 
which  it  attaches.  Nay,  they  may  be  wholly  inconsistent ;  or  at  any 
rate,  so  much  so,  as  not  to  be  blended  or  confounded.  This  distinc- 
tion has  been  recognized  in  a  variety  of  decisions,  in  which  it  has 
been  settled,  that  a  judgment  depending  upon  proceedings  in  person 
nam  can  have  no  force  as  to  one  on  whom  there  has  been  no  service 
of  process,  actual  or  constructive ;  who  has  had  no  day  in  court,  and 
no  notice  of  any  proceeding  against  him.  That  with  respect  to  such 
a  person,  such  a  judgment  is  absolutely  void ;  he  is  no  party  to  it, 
and  can  no  more  be  regarded  as  a  party  than  can  any  and  every  other 
member  of  the  community.  As  amply  sustaining  these  conclu- 
sions of  law,  as  well  as  of  reason  and  common  sense,  we  refer  to 
the  following  decisions:  In  Borden  v.  Fitch,  15  Johns.  141, 
Thompson,  chief  justice,  says :  "  To  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  have  jurisdiction  of 
the  person  and  the  subject-matter ;  and  the  want  of  jurisdiction  is  a 
matter  that  may  always  be  set  up  against  a  judgment  when  sought 
to  be  enforced,  or  where  any  benefit  is  claimed  under  it.  The  want 
of  jurisdiction  makes  it  utterly  void  and  unavailable  for  any  purpose. 
The  cases  in  the  English  courts,  and  in  those  of  our  sister  States,  are 
very  strong  to  show  that  judicial  proceedings  against  a  person  not 
served  with  process  to  appear,  and  not  being  within  the  ju- 
risdiction of  the  court,  and  not  appearing  in  *  person  or  by  [  *  340  ] 
attorney,  are  null  and  void.  In  Buchanan  v.  Rucker,  9  East, 
192,  the  court  of  king's  bench  declared  that  the  law  would  not 
raise  an  assumpsit  upon  a  judgment  obtained  in  the  Island  of  Tobago 
by  default,  when  it  appeared  upon  the  face  of  the  proceedings  that 
the  defendant  was  not  in  the  island,  when  the  suit  was  commenced,  and 
that  he  had  been  summoned  by  nailing  a  copy  of  the  declaration  on 
the  court-house  door.  The  court  said  it  would  have  made  no  differ- 
ence in  the  case  if  the  proceedings  had  been  admitted  to  be  valid  in 
the  Island  of  Tobago.  In  the  supreme  court  of  Massachusetts,  Chief 
Justice  Parsons,  in  Bissell  v.  Briggs,  9  Mass.  464,  lays  down  the 
principle  very  clearly  and  distinctly,  that  before  the  adoption  of 
the  constitution  of  the  United  States,  and  in  reference  to  foreign 
judgments,  it  was  competent  to  show  that  the  court  had  no  jurisdic* 
tion  of  the  cause ;  and  if  so,  the  judgment,  if  set  up  as  a  justification 
for  any  act,  would  be  rejected  without  inquiring  into  its  merits." 
After  citing  a  number  of  cases  the  learned  judge  proceeds  to  say : 
^  We  have  refused  to  sustain  an  action  here  upon  a  judgment  in  an- 
other State,  where  the  suit  was  commenced  by  attachment,  and  no 
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personal  summons  or  actaal  notice  given  to  the  defendant,  he  not 
being  at  the  time  of  the  attachment,  within  the  State.  In  such  cases, 
we  have  considered  the  proceedings  as  in  reniy  and  only  binding  the 
goods  attached,  and  the  judgment  havmg  no  force  in  personam. 
This  principle  is  not  considered  as  growing  out  of  any  thing  pecu- 
liar to  proceedings  by  attachment,  but  is  founded  on  more  enlarged 
and  general  principles."  It  is  said  by  the  court,  "  that  to  bind  a  de- 
fendant personally  by  a  judgment,  when  he  was  never  personally 
summoned,  nor  had  notice  of  the  proceedings,  would  be  contrary  to 
the  first  principles  of  justice." 

It  is  worthy  of  notice,  in  this  place,  that  the  cases  from  9  East, 
and  9  Mass.,  cited  by  Chief  Justice  Thompson,  were  not  in- 
stances in  which  the  validity  of  those  judgments  was  examined  upon 
appeal  or  writ  of  error,  but  were  instances  in  which  that  validity  was 
inquired  into  collaterally,  before  other  tribunals  in  which  they  were 
adduced  as  evidence  to  sustain  other  issues  there  pending. 

In  the  case  of  Starbuck  v.  Murray,  5  Wendell,  166,  the  supreme 
court  of  New  York  say :  "  The  courts  of  Connecticut,  Pennsylva- 
nia, New  Hampshire,  New  Jersey,  and  Kentucky,  have  also  decided, 
that  the  jurisdiction  of  the  court  rendering  a  judgment,  may  be  in- 
quired into,  when  a  suit  is  brought  in  the  courts  of  another  State,  on 
that  judgment;"  and  after  citing  the  cases  of  Thurber  v.  Black- 
burne,  1  New  Hampshire  246;  Benton  r.  Bengot,  10  Sergeant 
&  Rawle,  240;  Aldrech  v.  Henney,  4  Conn.  380;  Curtis 
)[  •341  ]  V.  Gibbs,  Penn.  N.  J.  R.  406,  'they  say:  "This  doctrine 
does  not  depend  merely  upon  culjudged  cases ;  it  has  a  better 
foundation  ;  it  rests  upon  a  principle  of  natural  justice.  No  man  is 
to  be  condemned  without  the  opportunity  of  making  a  defence,  or  to 
have  his  property  taken  from  him  by  a  judicial  sentence,  without  the 
privilege  of  showing,  if  he  can,  the  claim  against  him  to  be  un- 
founded." The  court  then  proceeded  to  say :  "  But  it  is  contended, 
that  if  other  matter  may  be  pleaded  by  the  defendant,  he  is  estopped 
from  asserting  anything  against  the  allegation  contained  in  the  rec- 
ord. It  imports  perfect  verity,  it  is  said,  and  the  parties  to  it  cannot 
be  heard  to  impeach  it.  It  appears  to  me  that  this  proposition  assumes 
the  very  fact  to  be  established,  which  is  the  only  question  in  issue. 
For  what  purpose  does  the  defendant  question  the  jurisdiction  of 
the  court  ?  Solely  to  show  that  its  proceedings  and  judgment  are 
void,  and,  therefore,  the  supposed  record  is,  in  truth,  no  record.  K 
the  defendant  had  not  proper  notice  of,  and  did  not  appear  to,  the 
original  action,  all  the  state  courts,  with  one  exception,  agree  in 
opinion,  that  the  paper  introduced  as  to  him,  is  no  record,  but,  if  he 
cannot  show,  even  against  the  pretended  record,  that  fact,  on  the. 
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alleged  ground  of  the  uncontrollable  verity  of  the  record,  he  is  de« 
prived  of  his  defence,  by  a  process  of  reasoning  that,  to  my  mind, 
is  little  less  than  sophistry.  The  plaintiffs,  in  eifect,  declare  to  the 
defendant — the  paper  declared  on  is  a  record,  becanse  it  says  you 
appeared ;  and  you  appeared,  because  the  paper  is  a  record.  This 
is  reasoning  in  a  circle.  The  appearance  makes  the  record  uncon- 
trollable verity,  and  the  record  makes  the  appearance  an  unimpeacha- 
ble fact  Unless  a  court  has  jurisdiction,  it  can  never  make  a  record 
which  imports  uncontrollable  verity  to  the  party  over  whom  it  has 
usurped  jurisdiction,  and  he  ought  not,  therefore,  to  be  estopped  from 
proving  any  fact  which  goes  to  establish  the  truth  of  a  plea  alleging 
the  want  of  jurisdiction." 

By  the  same  court,  this  doctrine  is  affirmed,  in  the  case  of  Hoi* 
brook  V.  Murray,  6  Wendell,  161.  In  the  case  of  Denning  v.  Cor- 
win  and  Roberts,  11  Wendell,  647,  it  was  ruled :  "  That  a  judgment 
in  partition,  under  the  statute,  where  part  of  the  premises  belonged  to 
owners  unknown,  was  not  valid,  unless  it  appear,  upon  the  face  of 
the  record,  that  the  affidavit  required  by  the  statute,  that  the  peti- 
tioner, or  plaintiff  in  partition,  is  ignorant  of  the  names,  rights,  or 
titles  of  such  owners,  was  duly  presented^  to  the  court,  and  that  the 
notice  also,  required  in  such  cases,  was  duly  published."  And  Chief 
Justice  Savage,  in  delivering  the  opinion  of  the  court,  said :  ^'  On 
the  part  of  the  plaintiff,  it  is  contended  that  the  jadgment  in  partition 
is  void,  for  want  of  jurisdiction  in  the  court,  the  requirements  of  the 
statute  not  having  been  complied  with ;  and,  on  the  part  of 
the  *  defendants,  it  is  insisted  that  it  is  conclusive  until  [  *  343  ] 
reversed  or  set  aside,  that  it  cannot  be  attacked  collateraUy, 
and  that  the  defendants,  being  bond  fide  purchasers,  are  entitled  to 
protection.  That  a  judgment  is  conclusive  upon  parties  and  privies, 
is  a  proposition  not  to  be  denied ;  but  if  a  court  has  acted  without 
jurisdiction,  the  proceeding  is  void,  and  if  this  appear  on  the  face  of 
the  record,  the  whole  is  a  nullity."  After  quoting  the  opinion  of 
Chief  Justice  Thompson,  in  Borden  y.  Fitch,  16  Johns.  121,  Chief 
Justice  Sav8ige  goes  on  to  say :  "  With  respect  to  the  proceedings  in 
partition,  now  the  subject  of  consideration,  there  can  be  no  doubt  that 
the  court,  in  which  the  judgment  was  rendered,  had  jurisdiction  of 
the  subject  of  partition ;  but,  to  authorize  a  judgment  of  partition, 
the  parties  must  be  before  the  court,  or  it  must  be  shown  to  the  court 
that  some  of  them  are  unknown ;  and  this  must  appear  by  the  record, 
where  the  proceeding  is  against  owners  unkpown  ;  it  is  a  proceeding 
in  rem^  and  nothing  is  to  be  taken  by  intendment.  There  is  avowedly 
nothing  like  personal  notice  to  the  parties  interested  as  defendants ; 
they  are  not  even  named ;  and  the  right  of  the  plaintiff  depends 
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entirely  upon  the  fact,  to  be  proved  by  affidavit,  that  the  owners  are 
unknown."  The  chief  justice,  after  showing  the  insufficiency,  by 
proof  of  the  affidavit,  according  to  the  requisition  of  the  statute, 
says:  '^  The  record  then  states,  that  at  a  subsequent  day  the  plainti£fs 
appear,  by  their  attorney,  and  the  parties  unknown  being  solemnly 
demanded,  come  not,  but  make  default.  The  statute  gives  the  court 
no  jurisdiction  to  take  any  steps  against  unknown  owners,  until 
notice  has  been  published  according  to  the  statute.  Should  not  the 
record,  therefore,  show  that  it  had  been  made  to  appear  to  the  court, 
by  affidavit,  that  the  owners  were  unknown  to  the  plaintifiTs,  and  that 
such  notice  as  the  statute  requires,  had  actually  been  given  ?  Sup- 
pose a  judgment  record  is  produced,  in  which  the  plaintiff  declares 
upon  a  promissory  note,  and  the  record  does  not  show  that  the 
defendant  is  in  custody,  or  has  been  served  with  process,  and  yet  the 
court  render  judgment  by  default,  would  not  such  a  recoid  be  an 
absolute  nullity?"  In  the  case  of  Wilson  et  al.  v.  The  Bank  of 
Mount  Pleasant,  reported  in  the  6th  of  Leigh,  570,  Tucker,  president 
of  the  court,  thus  announces  the  law :  ^^  This  is  an  action  upon  a 
judgment  of  the  State  of  Ohio,  which,  it  is  contended,  is  conclusive 
in  the  courts  of  Virginia,  upon  the  principles  of  the  constitution  of 
the  United  States.  It  is  unnecessary,  in  this  case,  to  go  into  the 
question  of  the  construction  of  that  clause  of  the  federal  compact 
which  relates  to  the  effect  of  judicial  proceedings  of  the  several 
States  in  other  States,  for  it  seems  to  be  agreed,  on  all  hands,  that 

the  doctrine  of  the  conclusiveness  of  the  judgments  of  the 
[  *  343  ]  several  *  States,  is  to  be  taken  with  the  qualification,  that, 

where  the  court  has  no  jurisdiction  over  the  subject-matter, 
or  the  person,  or  where  the  defendant  has  no  notice  of  this  suit,  or 
was  never  served  with  process,  and  never  appeared  to  the  action,  the 
judgment  will  be  esteemed  of  no  validity."  With  this  doctrine 
entirely  agrees  another  doctrine  of  the  supreme  court  of  Virginia,  in 
the  case  of  Wynn  v.  Wyat's  Adm'r.,  11  Leigh,  584,  in  which  last 
case  the  court  say :  "  That  the  appearance  of  the  defendant,  in  tema, 
and  his  motion  to  quash  the  attachment  irregularly  issued,  and  to 
set  aside  the  proceedings  at  the  rules,  founded  upon  it,  was  not  an 
appearance  to  the  action,  dispensing  with  further  and  proper  process ; 
that  the  awsurd  of  the  alias  summons  was  proper  and  necessary ;  and 
that  the  proceedings  on  that  subsequent  process  cannot  be  sustained, 
since,  confessedly,  it  was  not  duly  served."  But  the  decision  which 
should  be  decisive  upon  the  question  now  before  us,  is  a  decision  of 
this  court,  in  the  case  of  Hollingsworth  v.  Barbour  et  al*,  in  the  4th 
of  Peters,  p.  466.  That  was  a  case  exhibiting  the  following  features: 
A  title  had  been  made  to  land,  by  deed  from  a  commissioner,  acting 
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under  a  decree  in  chancery,  in  the  state  court  in  Kentucky,  in  which 
the  <<  unknown  heirs "  of  a  person  firom  whom  title  was  deduced, 
were  made  defendants,  and  the  decree,  as  against  those  heirs,  was 
taken  by  default,  after  order  of  publication.  The  grantee  of  the  com- 
missioner filed  his  bill,  to  obtain  possession  of  the  lands,  against 
various  persons  who  had  taken  possession  thereof.  The  circuit  court 
of  the  United  States  dismissed  the  bill,  upon  the  grounds  that,  at  the 
date  of  the  proceedings  in  the  state  court,  (under  which  the  convey- 
ance of  the  commissioner  purported  to  have  been  made,)  there  was 
no  law  of  the  State  authorizing  those  proceedings  against  the  un- 
known heirs  of  the  original  owner  of  the  land,  and  the  decree  taken 
upon  those  proceedings,  by  default  against  them ;  and,  as  they  never 
had  personal  notice  of  the  suit,  the  decree  by  default  and  the  title 
made  by  the  commissioner,  were  null,  as  respected  either  those  heirs, 
or  the  persons  in  possession  of  the  lands.  The  very  lucid  argument 
of  Mr.  Justice  Trimble,  in  the  circuit  court,  which  was  adopted 
literally  and  in  extenso,  by  this  court,  is  too  long  for  insertion  here, 
but  one  or  two  of  the  conclusions  reached  by  him,  and  affirmed  by 
this  court,  in  the  words  of  that  judge,  may  be  noticed.  "  The  prin- 
ciple,'* said  that  judge,  and  said  this  court  in  confirmation, ''  is  too 
well  settled,  and  too  plain  to  be  controverted,  that  a  judgment  or 
decree,  pronounced  by  a  competent  tribunal,  against  a  party  having 
actual,  or  constructive  notice,  of  the  pending  of  the  suit,  is  to  be 
regarded  by  every  other  coordinate  tribunal,  and  that,  if  the 
judgment  or  decree  be  *  erroneous,  the  error  can  be  cor-  [  *  344  ] 
rected  only  by  a  supreme  appellate  tribunal.  The  leading 
distinction  is  between  judgments  and  decrees  merely  void,  and  such 
as  are  voidable  only.  The  former  are  binding  nowhere,  the  latter 
everywhere,  until  reversed  by  a  superior  authority.  The  suit  and 
decree  are  against  the  unknown  heirs  of  John  Abel  Hamlin.  In- 
stead of  personal  service  of  process  upon  the  defendants  in  the  suit, 
an  order  of  publication  wsis  made  against  them ;  and,  upon  a  certifi- 
cate of  the  publication  of  this  order,  for  eight  weeks,  in  an  unauthor- 
ized newspaper,  being  produced  and  filed  in  the  cause,  the  bill  was 
taken  pro  confesso^  and,  at  the  next  succeeding  term,  the  final  decree 
was  entered,  directing  the  conveyance  of  the  land  to  the  complainant 
Again,  that  judge  and  this  court  speaking  through  him,  say :  <<  It 
would  seem  that  the  court  acted  without  authority  and  that  the 
decree  is  void,  for  want  of  jurisdiction  in  the  court  But  if  not  void 
as  being  coram  nan  judice^  it  is  void  and  wholly  ineffectual  to  bind 
or  prejudice  the  rights  of  Hamlin's  heirs,  against  whom  the  decree 
was  rendered,  because  they  had  no  notice,  either  actual  or  construc- 
tive.    The  principle  of  the  rule,  that  decrees  and  judgments  bind 
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only  parties  and  privies,  applies  to  the  case  ;  for,  though  the  unknown 
heirs  of  Hamlin  are  affected  to  be  made  parties  in  the  bill,  there  was 
no  service  of  process,  nor  any  equivalent,  to  bring  them  before  the 
court,  so  as  to  make  them,  in  the  eye  of  the  law  and  justice,  parties 
to  the  suit"  Here,  again,  it  should  be  borne  in  mind,  that  this  is 
not  an  instance  of  reversal  by  an  appellate  tribunal,  for  error  or 
irregularity  in  an  inferior  court,  but  a  test,  collaterally  applied  by  an 
independent  authority,  to  the  character  of  proceedings,  as  void  or 
voidable  in  their  nature. 

At  this  point  it  is  proper  to  advert  to  the  character  and  effect  of 
the  process  in  the  suit  of  Harris  and  Hardeman,  as  constituting  ser- 
vice upon  the  defendants  in  that  suit,  and  thereby  investing  the  court 
with  jurisdiction  over  their  rights.  If  the  rule  prescribed  by  the 
statute  of  Mississippi,  already  referred  to,  is  to  govern  in  this  case, 
it  is  presumed  that  a  doubt  will,  or  can  hardly  be  raised  as  to  the 
insufficiency  of  the  service,  as  there  are  not  less  than  three  instances 
in  which  the  requisites  of  the  statute  have  not  been  complied  with. 
In  the  first  place,  it  is  not  shown,  by  the  return,  that  the  defendant 
could  not  be  found,  which  should  have  been  shown,  in  order  to  justify 
the  substitution  of  any  other  in  lieu  of  personal  service.  Secondly, 
it  is  not  shown  that  a  copy  of  the  process  was  left,  either  with  the 
wife  of  the  defendant,  or  with  some  other  free  white  person  above 
the  age  of  sixteen  years,  being  one  of  the  famDy  of  the  defendant 
Thirdly,  it  is  not  stated  or  proved  that  a  copy  was  left  at  some 

public  place  of  the  dwelling-house  of  the  defendant,  he 
[  *  345  ]  *  being  from  home,  and  no  free  white  person,  as  above 

described,  being  found  there,  willing  to  receive  the  process. 
But  it  has  been  contended,  that  by  a  rule  adopted  by  the  judge  of 
the  district  court,  a  mode  for  the  service  of  process  has  been  pre- 
scribed, differing  from  that  ordained  by  the  statute  of  Mississippi, 
and  dispensing  with  several  of  the  requisites  insisted  on  by  the 
statute,  and  that  the  service  in  the  suit  in  the  circuit  court  was  in 
conformity  with  the  rule  of  the  district  judge.  Forbearing,  for  the 
present,  any  inquiry  as  to  the  validity  of  the  rule  made  by  the  district 
judge,  under  the  decision  of  this  court,  in  the  case  of  Amis  v.  Smith, 
16  Pet.  303,  we  proceed  to  compare  the  proof  of  service  as  apparent 
upon  the  return  of  the  marshal,  with  the  requirements  of  the  rule  in 
question.  This  rule  has  been  already  quoted.  The  return  of  the 
marshal  has  also  been  given  totidem  verbis.  It  will  be  seen  that  the 
reason  assigned  in  the  rule,  as  forming  the  justification  for  dispensing 
with  personal  service,  is  not  stated  in  the  return  of  the  officer,  and 
there  is  an  entire  omission  to  give  the  date  or  time  prect^ding  the 
term  of  the  court  to  which  the  process  was  returnable,  so  as  to  show 
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that  the  plaintiff  was  authorized  to  take  a  judgment  by  default,  in 
virtue  of  a  legal  constructive  notice,  and  a  failure  of  appearance. 
Whether,  therefore,  the  statute  of  Mississippi,  or  the  rule  made  by 
the  district  judge,  be  regarded  as  operative,  there  was,  in  the  suit  in 
the  circuit  court,  neither  notice  by  personal  service  of  process,  nor 
notice  by  legal  construction.  The  judgment  by  default,  therefore, 
must  be  regarded  as  dbnoxious  to  every  impeachment  of  its  efficacy 
which  can  flow  from  its  having  been  entered  against  one  who  was 
never  a  party  in  court,  with  respect  to  the  proceedings  upon  which 
that  judgment  was  taken.  But  there  is  another  view  of  the  ques- 
tions raised  in  this  cause,  which  is  equally,  or  even  more  conclusive 
in  favor  of  the  decision  now  under  review.  At  the  time  of  the  motion 
to  the  circuit  court  to  quash  the  forthcoming  bond  and  to  set  aside 
the  judgment  by  default,  that  judgment  was  still  unsatisfied,  and  was 
in  the  progress  of  execution,  and  the  forthcoming  bond,  filed  in  the 
clerk's  office,  according  to  the  laws  of  the  State,  was  properly  a  part 
of  the  process  of  execution,  the  fieri  facias  being  sued  out  therein 
from  the  office  without  any  order  of  the  court  The  proceedings 
then,  still  being  as  it  were  in  fieri^  and  not  terminated,  it  was  com- 
petent for  the  court  to  rectify  any  irregularity  which  might  have 
occurred  in  the  progress  of  the  cause,  and  to  do  this  either  by  writ  of 
error  coram  voMsy  or  by  awiita  querela  if  the  party  choose  to  resort  to 
the  latter  mode.  If  this  position  be  maintainable,  then,  there  would 
seem  to  be  an  entire  removal  of  all  exception  to  the  judg- 
ment of  the  circuit  court,  *  as  it  is  believed  to  be  the  settied  [  *  346  ] 
modern  practice,  that  in  all  instances  in  which  irregularities 
could  formerly  be  corrected  upon  a  writ  of  error  coram  voUs  or  (mdita 
querela^  the  same  objects  may  be  effected  by  motion  to  the  court,  as 
a  mode  more  simple,  more  expeditious,  and  less  fruitful  of  difficulty 
and  expense.  In  this  case  the  cause  was  still  under  the  control  and 
correction  of  the  court,  for  the  enforcement  of  its  judgment  and  the 
supervision  of  its  own  process,  and  in  the  exercise  of  this  function,  it 
was  competent  for  it  to  look  back  upon  the  entire  progress  of  the 
case,  up  to  the  writ  and  indorsements  thereon,  under  the  rule  already 
stated,  as  applicable  to  judgments  by  default,  and  to  correct  any 
irregularities  which  might  be  detected.  In  the  present  case  there  is 
less  show  of  objection  to  such  action,  on  the  part  of  the  court,  as  it 
affects  the  rights  of  no  third  parties,  but  is  limited  in  its  consequences 
to  the  parties  to  the  suit  only.  We  order  the  judgment  of  the  circuit 
court  to  be  affirmed. 

AFLean,  J.,  Wayne,  J.,  and  Grier,  J.,  dissented* 

17  H.  478;  24  H.  19ft. 
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Nathanibl  Hoyt  and  James  Blandin,  Administrators,  &c.,  and  the 
said  James  Blandin,  William  H.  Hudson,  and  Josephine,  hia 
Wife,  Heirs  of  Antoine  Blandin,  deceased,  and  Elisha  M.  Pease, 
Appellants,  v,  George  S.  Hammekin,  and  Adelau>e  Matilda,  his 
Wife. 

14  H.  846.  « 

Neither  under  the  law  of  Texas  or  Iioaisiana,  6oald  a  father  convey  the  title  of  his  minor 

child,  without  permission  from  some  tribunal. 

Curtis,  J.,  was  necessarily  absent  when  this  case  was  considered 
and  decided; 

*  347  ]      *  The  feusts  are  stated  in  the  opinion  of  the  court. 
AUenj  (with  whom  was  Hale,)  for  the  appellant. 
Hugkes^  contra. 

AFLean,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery,  from  the  district  court  of  the  United 
States  for  the  district  of  Texas. 

The  bill  alleges,  that  the  States  of  Coahoila  and  Texas,  on  the 
23d  of  November,  1833,  granted  eleven  leagues  of  land,  on  the  River 
Navasota,  in  the  department  of  Nacogdoches,  and  of  the  value  of 
$50,000,  to  Adelaide  Matilda  Mexia ;  that  on  the  10th  of  February, 
1836,  her  father,  Antonio  Mexia,  upon  some  supposed  necessity  of 
having  the  legal  title  vested  in  a  citizen  of  said  State,  and  without 
consideration,  sold  and  conveyed  the  land  to  John  A.  Merle,  by  au- 
thentic act  before  a  notary  public  of  Louisiana,  and  not  according  to 
any  law  in  Texas,  or  in  the  State  of  Coahuila  and  Texas ;  and  that 
the  said  Merle,  by  a  like  authentic  act,  declared  that  the  said  land 
was  purchased  by  him  with  the  funds  of  Antonio  Blandin ;  that  the 
said  Antonio  died  intestate ;  that  Nathaniel  Hoyt  and  James  Blan- 
din have  been  appointed  administrators  of  his  succession,  and  that 
Josephine  Hudson  and  James  Blandin  are  his  heirs  at  law ;  that  the 
said  Adelaide  Matilda  owns  the  same  in  her  own  right,  but  that  the 
administrators  and  heirs  of  Blandin  claim  the  same  by  descent. 

An  amended  bill  represents,  that  Antonio  Blandin,  ancestor  of  de- 
fendants, before  his  death,  in  order  to  carry  out  the  trust  created  by 
the  sale  to  him,  and  to  prevent  the  land  from  being  subject  to  his 
debts,  and  that  the  title  might  be  vested  in  a  resident  of  Texas,  he 
expecting  to  be  absent,  without  consideration  or  consent  of  complain- 
ants, conveyed  all  his  right  and  interest  in  the  land  to  Elisha  M. 
Pease ;  that  by  reason  of  this  conveyance,  the  land  did  not  descend 
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to  the  heirs  of  Blandin,  but  the  title  Temains  in  Pease,  who  holds  the 
same  for  the  benefit  of  the  complainants ;  that  he  does  not  claim  title 
for  his  own  benefit,  but  for  the  benefit  of  those  for  whom  the  tnist 
was  created.  And  the  complainants  pray  that  Pease  may  be  made 
a  party ;  and  that  the  sale  by  Antonio  Mexia  be  declared  void,  or 
that  the  heirs  of  Blandin  may  be  held  trustees,  &c.,  and  compelled 
to  convey,  &c 

The  heirs  of  Blcmdin  plead  in  bar  to  so  much  of  the  bill  as  alleges 
the  grant  of  the  land  tp  the  said  Adelaide  Matilda,  and  a  subsisting 
title  in  her,  and  seeks  special  or  general  relief.  They  allege 
that,  in  pursuance  of  a  petition,  bearing  date  the  37th  of  *  Jan-  [  *  848  ] 
uary,  1830,  presented  to  the  governor  of  the  State  of  Coa- 
huila  and  Texas,  by,  and  in  behalf  of  one  Pedro  Varela,  a  grant  by 
way  of  sale,  in  conformity  with  the  24th  article  of  the  colonization 
law  of  the  24th  of  March,  1825,  was  made  to  him,  by  the  said  gov- 
ernor, of  eleven  leagues  of  land  in  the  vacant  lands  of  said  State 
That  on  the  29th  of  March,  1832,  said  Varela,  by  notarial  act,  in  the 
city  of  Mexico,  sold  and  transferred  said  land  to  one  Charlotte  Wcdk- 
er,  wife  of  said  Mexia,  for  the  use  of  their  daughter,  the  said  Ade- 
laide Matilda,  then  a  minor,  unmarried,  and  subject  to  the  power  of 
her  father ;  in  order  that  she  might  enjoy  or  alienate  said  Isuid,  as  ab- 
solute proprietress  of  the  same ;  that  by  said  act  she  became  bound 
to  pay  to  the  government  of  said  State  the  value  of  the  land,  accord- 
ing to  the  colonization  law ;  that  the  sale  and  transfer  were  founded 
upon  a  valuable  consideration  in  money,  paid  by  Mexia  to  Varela ; 
that  said  act  was  executed  by  Charlotte,  wife  of  Mexia,  acting  for  her 
husband,  and  in  his  absence,  by  virtue  of  the  power  granted  to  her, 
according  to  the  laws  of  Mexico,  by  Alexander  Alvarez  Guitian, 
second  constitutional  alcade  of  the  city  of  Mexico,  on  the  10th  of 
March,  1832 ;  and  that  Mexia  thereby  became  entitled  to  all  the  ben- 
efits of  said  act,  and  was  bound  by  the  same. 

That  on  the  23d  of  November,  1833,  a  survey  having  first  been 
made,  a  title  of  possession  of  the  land  was  made  by  the  commissioner, 
Vincente  AldretQ,  to  said  Adelaide  Matilda ;  and  that,  on  the  10th 
of  February,  1836,  said  Adelaide  Matilda  remaining  unmarried,  and 
subject  to  Mexia,  her  father,  he,  by  a  notarial  act,  at  the  city  of  New 
Orleans,  granted,  sold,  and  transferred  the  land,  with  the  consent  and 
authorization  of  his  said  wife,  to  said  John  A.  Merle,  then  acting  as 
trustee  for  Antonio  Blandin,  for  the  consideration  of  $7,306.25  then 
paid  to  said  Mexia  by  Merle,  out  of  the  funds  of  Blandin,  in  his  pos- 
session.    Other  parts  of  the  bill  were  denied  in  the  plea. 

The  answer  of  Pease  admits,  that  some  time  in  1838,  Antonio  Blan« 
called  upon  him  and  stated,  that  he  held  the  title  to  three  eleven 

VOL.  XX.  19 


218         SUPREME   COURT  OF  THE  UNITED  STATES. 

Hoyt  V.  Hammekin.    14  H. 

league  grants  in  Texas,  one,  as  he  believes,  the  grant  in  controversy ; 
that  said  land  had  been  conveyed  to  him  by  the  owners,  in  order  that 
he,  as  a  resident  of  Texas,  might  hold  the  same  for  their  benefit,  &c. 

The  other  defendants  adipit  the  conveyances  alleged  in  the  bill,  but 
do  not  admit  the  trust  in  their  ancestor,  and  they  allege  as  a  reason 
for  his  conveyance  to  Pease,  that  he  was  embarrassed,  and  was  ap- 
prehensive his  oreditors  would  subject  the  land  to  the  payment  of  his 
debts.  The  land,  they  assert,  was  conveyed  in  trust  to  Pease,  for  the 
benefit  of  the  wife  and  children  of  Blandin. 

A  demurrer  was  filed  to  the  amended  bill,  which  was 
[  •  349  ]  properly  *  overruled  by  the  district  court     The  case  must 
be  examined  here  on  its  merits. 

The  purchase  firom  Varela  was  made  by  Mrs.  Mexia,  for  the  ben- 
efit of  her  daughter,  Adelaide  Matilda.  It  was  a  concession  to  be 
located  upon  the  unappropriated  lands  of  the  State.  After  the  loca- 
tion and  survey  were  made,  the  title  of  possession  issued  to  Adelaide 
Matilda. 

The  59th  law  of  Toro  provides,  when  the  husband  shall  be  absent, 
and  no  present  prospect  of  his  return,  or  where  there  be  danger  by 
reason  of  delay,  the  justice,  with  a  knowledge  of  the  cause,  being 
legitimate,  or  necessary,  or  profitable  to  the  wife,  may  give  the  license 
to  the  wife,  which  the  husband  might  give,  which  thus  given,  shall 
be  as  good  as  if  given  by  the  husband.  3  Novisima  Becop.  404.  A 
license  thus  given  by  the  judge,  in  consequence  of  the  absence  of  the 
husband,  does  not  authorize  the  wife  to  bind  the  husband,  nor  does  it 
appear  that  she  pretended  to  do  so,  in  the  purchase  from  Varela 
From  the  conveyance,  it  sufficiently  appears  that  this  property  did 
not  become  a  part  of  the  community  property  of  husband  and  wife. 

The  conveyance  of  the  land  by  Mexia  to  Merle,  as  trustee  for 
Blandin,  for  the  consideration  of  $7,306.25  expressed,  does  not  con- 
tain the  necessary  formula  for  a  transfer  of  tilie,  under  the  laws  of 
Louisiana.  But  those  laws  do  not  govern  the  right  of  Mexia  to  make 
the  conveyance,  or  to  make  it  in  the  form  in  which  it  was  executed. 

To  show  that  this  act  was  done  by  Mexia,  with  the  consent  of  his 
wife,  a  letter  of  hers  is  appended  to  the  transaction,  and  a  part  of  it 
embodied  in  the  conveyance.  This  letter  bears  date  of  November  1, 
1836,  while  the  authentic  act  in  which  it  is  incorporated,  is  dated  the 
10th  of  February,  1836.  It  is  not  readily  perceived  how  a  letter, 
dated  ten  months  after  the  conveyance,  could  constitute  a  part  of  it. 
From  the  instrument,  it  appears  that  Merle  was  a  purchaser  for  him* 
self,  his  heirs  and  assigns,  when  it  is  admitted  that  he  purchased  as 
the  trustee  of  Blandin,  and  with  his  money. 

But  the  facts  in  the  case  show  that  no  money  was  paid  on  the  pur- 
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chase.  The  Hon.  P.  Soul^  says,  the  sale  was  made  by  Greneral  Mexia 
to  John  A.  Merle,  without  consideration,  and  for  the  sole  purpose  of 
protecting  the  property  of  his  children,  understanding  that  Texian 
citizens  only  could  hold  lands  in  Texas.  The  witness  was  well  ac- 
quainted with  Antonio  Blandin,  who  consulted  with  the  witness,  and 
stated  the  land  was  confided  to  his  care,  never  speaking  of  it  as 
his  private  property,  or  as  having  paid  any  consideration  for  it. 
Blandin  uniformly  spoke  of  the  land  as  a  trustee,  and  not  as  owner* 

The  deposition  of  E.  M.  Pease,  one  of  the  defendants, 
was  taken  *  by  the  complainants,  but  it  was  objected  to  by  [  *  350  ] 
the  defendants  below,  on  the  ground  that  Pease  was  a  party, 
and  that  the  commissioner  of  the  United  States  who  had  taken  the 
same,  did  not  appear  to  have  been  sworn.  The  district  court  refused 
to  admit  the  deposition  on  both  grounds.  As  the  deposition  was  not 
taken  with  the  leave  of  the  court,  it  was  properly  overruled,  on  the 
ground  that  the  witness  was  a  party,  but  the  other  ground  in  regard 
to  the  commissioner  not  appearing  to  have  been  sworn,  was  not  sus- 
tainable. The  commissioner  is  an  officer  appointed  by  the  courts  of 
the  United  States,  and  his  official  acts  are  primd  facie  valid. 

Had  Greneral  Mexia  power  to  make  a  conveyance  to  Merle  ?  Was 
it  executed  according  to  the  laws  of  Louisiana,  where  the  act  was 
done,  or  the  laws  of  Texas,  where  the  land  is  situated,  and  which 
must  govern  the  act?  The  laws  of  Louisiana  do  not  authorize  the 
transfer  of  a  child's  property  by  parents  or  guardians,  without  an 
order  from  the  judge,  granted  on  the  advice  of  a  family  meeting.  1 
Civil  Code,  Art  334,  338.  No  such  ceremony  was  observed  in  the 
conveyance  to  Merle,  as  the  law  requires,  and  consequently  the  act 
was  not  operative  by  the  Louisiana  law..  The  letter  of  the  wife,  if 
it  were  genuine  and  bore  the  proper  date,  is  not  evidence  of  a  family 
meeting,  and  that  the  sale  was  <<  of  absolute  necessity,  or  of  evident 
advantage  to  the  minor." 

It  is  contended  that  the  property  in  question  came  to  Adelaide 
Matilda,  through  the  means  of  her  father,  and,  consequently,  that  he 
had  the  power  to  convey  it  Such  property,  under  the  civil  law,  is 
called  profectitious. 

There  is  no  evidence  that  the  father  paid  any  consideration  for  this 
property.  It  was  purchased  by  the  mother  for  the  benefit  of  her  daugh- 
ter ;  and  when  the  concession  was  located  and  arranged,  the  perfect 
title  was  made  in  the  name  of  the  daughter.  The  presumption  that 
the  consideration  paid  was  paid  by  the  mother,  arises  from  the  facts. 
Her  marital  rights,  under  the  civil  law,  as  to  property,  were  indepen- 
dent  of  her  husband ;  and  in  this  view  it  may  well  be  presumed  that 
she  paid  the  consideration  for  the  purchase. 
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The  fact  that  no  money  was  paid  by  Merle,  although  a  large  sum 
was  inserted  in  the  act  of  conveyance,  shows  the  nature  of  that  trans- 
action ;  and  that  the  step  was  taken,  as  sworn  to  by  Mr.  Soule,  to 
preserve  the  land  by  a  legal  ownership,  for  the  benefit  of  his  daugh- 
ter. 

The  mother  having  procured  the  complete  title  to  the  property  in 
the  name  of  her  daughter,  she  had  no  power  to  consent  to  or  author- 
ize the  transfer  of  it  by  her  husband.  The  pretence  of  the  letter  gives 
no  validity  to  the  act  of  conveyance.  The  transfer  of  the 
[  •SSI  ]  concession  to  the  mother,  by  Varela,  for  her  daughter,  *  was 
not  made  as  a  part  of  the  marital  community.  The  con- 
veyance to  the  mother  and  the  declared  object  of  it,  negatives  such 
a  presumption. 

Acquired  as  the  property  was,  ihe  law  denominates  it  adventitious. 
It  came  to  their  daughter  through  her  mother.  In  this  view,  it  is 
contended  that  the  tisufrtict  was  in  the  father,  <^who  is  bound  to  de- 
fend and  preserve  it,  both  in  court  and  out,"  3  Las  Siete  Partidas, 
149,  and  that  he  had  power  to  convey  it. 

From  the  terms  of  conveyance,  it  is  clear  that  Mexia  assumed  to 
act,  not  in  his  own  right,  but  in  the  character  of  father  and  natural 
tutor,  and  by  authorization  of  his  wife.  The  instrument  purports  to 
convey  the  title  of  his  daughter,  which  admitted  the  right  to  be  in 
her.  The  letter  of  the  wife,  as  he  supposed,  was  evidence  of  a  family 
meeting  required  by  law,  and  under  which  he  assumed  to  act 

A  guardian  cannot  dispose  of  the  property  of  his  ward  without  the 
permission  of  the  judge  of  his  domicile.  1  White's  Recop.  15  and 
16,  Part  4,  L.  14,  tit.  11,  p.  4.  During  the  minority  of  the  child,  the 
only  right  of  the  father  is,  to  take  the  usufruct.  He  has  no  power  to 
sell  the  property  of  the  minor,  except  for  certain  purposes,  and  under 
the  sanction  of  the  judge.  2  Part  1137.  The  conveyance  to  Merle 
was  not  made  as  the  law  requires,  and  it  was  therefore  void.  It  was 
not  valid  under  the  laws  of  Louisicma,  nor  under  the  laws  of  Texas 
and  Coahuila. 

The  decree  of  the  district  court  is  affirmed. 

Nelson,  J.,  concurred  in  the  result  to  which  the  above  opinion 
anived 
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The  GENERAii  Mutual  Insurance  Company,  Plaintifis  in  Error,  v, 

Ebenezer  B.  Sherwood. 

14  H.  351. 

Damages  decreed  by  a  court  of  admiralty  to  be  a  lien  on  the  yessel  insured,  by  reason  of  a 
collision  prod  need  by  the  negligence  of  those  who  navigated  that  Tessel,  cannot  be  reooT- 
ered,  under  a  policy,  insuring  against  the  usual  perils,  and  including  barratry. 

The  case  is  stated  in  the  opinion  of  the  coturt. 

Alexander  Hamilton^  Jr.,  for  the  plaintiffs. 

Builer,  (with  whom  was  OuUingj)  contra. 

*  Curtis,  J.,  delivered  the  opinion  of  the  court.  [  *  361  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  action  was  assumpsit  on  a  time  poUcy  of  insurance,  subscribed 
by  the  plaintifis  in  error,  upon  the  brig  Emily,  during  one  year  from 
the  17th  day  of  October,  1843,  for  the  sum  of  $8,000,  the  vessel  being 
valued  at  the  sum  of  $16,000.  The  policy,  described  in  the  declar- 
ation, assumed  to  insure  against  the  usual  sea  perils,  among  which 
is  barratry  of  the  master  and  mariners.  The  declaration  avers,  that 
during  the  prosecution  of  a  voyage,  within  the  poUcy,  while  on  the 
high  seas,  and  near  the  entrance  of  the  harbor  of  the  city  of  New 
York,  by  and  through  the  want  of  a  proper  look-out,  by  the  mate  of 
the  said  brig,  and,  by  and  through  the  erroneous  order  of  the  chief 
mate,  who  was  stationed  on  the  top-gallant  forecastle  of  the  said 
brig,  who  saw  the  schooner,  hereinafter  named,  and  cried  out  to  the 
man  at  the  wheel,  "  helm  hard  down  —  luff,"  —  whereas,  he  ought 
not  to  have  given  the  said  order ;  and,  by  and  through  the  negligence 
and  fault  of  the  said  brig  Emily,  the  said  brig  ran  into  a  schooner 
called  The  Virginian,  and  so  injured  her  that  she  sank,  whereby  the 
said  brig  Emily  became  liable  to  the  owners  of  the  said  schooner  and 
her  cargo,  to  make  good  their  damages ;  which  liability  was  a  charge 
and  encumbrance  on  the  said  brig.  The  declaration  then  proceeds 
to  aver,  that  the  brig  was  libelled,  by  the  owners  of  the  schooner  and 
her  cargo,  in  the  district  court  of  the  United  States ;  that  a  decree 
was  there  made,  whereby  it  was  adjudged :  <^  That  the  collision 
in  the  pleadings  mentioned,  and  the  damages  and  loss  incuired  by 
the  libellants,  in  consequence  thereof,  occurred  by  the  negligence  or 
fault  of  the  said  brig,  and  that  the  libellants  were  entitled  to  recover 
their  damages  by  them  sustained  thereby;"  that  the  same  having 
been  assessed,  a  decree  therefor  was  made  by  the  district  court,  which, 
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on  appeal,  was  affinned  by  the  circuit  court,  which  found,  "that  the 
hands,  on  board  The  Emily,  failed  to  keep  a  proper  look-out,  and, 
that  the  said  brig  might  have  avoided  the  collision,  by  the  use  of 
proper  caution,  skill,  and  vigilance."  The  declaration  for- 
[  •  362  ]  ther  avers,  that  the  plaintiJOT  has  paid  divers  sums  'of  money 
to  satisfy  this  decree  and  the  expenses  of  making  the  de- 
fence, amounting  to  the  sum  of  $8,000. 

This  statement  of  the  substance  of  the  declaration,  presents  the 
question  which  has  been  here  argued,  and  sufficiently  shows  how  it 
arose ;  for,  although  there  was  a  demurrer  to  the  first  two  counts  in 
the  declaration,  and  a  trial  upon  the  general  issue  pleaded  to  the 
other  counts,  and  a  bill  of  exceptions  taken  to  the  ruling  at  the  trial, 
yet  the  same  question  is  presented  by  each  mode  of  trial,  and  that 
question  is,  whether,  under  a  policy  insuring  against  the  usual  perils, 
including  barratry,  the  underwriters  are  liable  to  repay  to  the  insured, 
damages  paid  by  him  to  the  owners  of  another  vessel  and  cargo, 
suffered  in  a  collision  occasioned  by  the  negligence  of  the  master  or 
mariners  of  the  vessel  insured. 

The  great  and  increasing  internal  navigation  of  the  United  States, 
carried  on  over  long  distances,  through  the  channels  of  rivers  and 
other  comparatively  narrow  waters,  where  thfe  danger  of  collisions, 
and  the  frequency  of  their  occurrence,  are  much  greater  than  on 
maritime  voyages,  renders  the  respective  rights  of  underwriters  and 
insured,  growing  out  of  such  occurrences,  of  more  moment  in  this 
than  any  other  civilized  country ;  and  the  court  has  considered  the 
inquiry  presented  by  this  case,  with  the  care  which  its  difficulty  and 
its  importance  demand. 

In  examining,  for  the  first  time,  any  question  under  a  policy  of 
insurance,  it  is  necessary  to  ascertain  whether  the  contract  has  re- 
ceived a  practical  construction  by  merchants  and  underwriters ;  not 
through  any  partial  or  local  usages,  but  by  the  general  consent  of  the 
mercantile  world.  Such  a  practical  construction,  when  clearly  ap- 
parent, is  of  great  weight,  not  only  because  the  parties  to  the  policy 
may  be  presumed  to  have  contracted  in  reference  to  it,  but  because 
such  a  practice  is  very  high  evidence  of  the  general  convenience  and 
substantial  equity  of  it  as  a  rule.  This  is  true  of  most  commercial 
contracts ;  but  it  is  especially  true  of  a  policy  of  insurance,  which  has 
been  often  declared  to  be  an  "obscure,  incoherent,  and  very  strange 
instrument,"  and,  "generally,  more  informal  than  any  other  brought 
into  a  court  of  justice ;"  Per  Buller,  J.,  4  T.  R.  210 ;  Mansfield,  C.  J., 
4  Taunt.  380 ;  Marshall,  C.  X,  6  Cr.  45 ;  Lord  Mansfield,  1  Burr.  347 ; 
but  which,  notwithstanding  the  number  and  variety  of  the  interests 
which  it  embraces,  and  of  the  events  by  which  it  is  affected,  has  been 
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reduced  to  much  certainty,  by  the  long  practice  of  acute  and  well- 
informed  men  in  commercial  countries,  by  the  decisions  of  courts  in 
America  and  in  England,  and  by  able  writers  on  the  subject  in  this 
and  other  countries. 

And  it  should  not  be  forgotten,  that  not  only  in  the  in- 
troduction *of  this  branch  of  law  into  England,  by  Lord  [  *863  ] 
Mansfield,  but  in  its  progress  since,  both  there  and  here,  a 
constant  reference  has  been  had  to  the  usage  of  merchants,  and  the 
science  of  insurance  law  has  been  made  and  kept  a  practical  and 
convenient  system,  by  avoiding  subtle  and  refined  reasoning,  how- 
ever logical  it  may  seem  to  be,  and  looking  for  safe  practical  rules. 

Now,  although  cases  like  the  present  must  have  very  firequently 
occurred,  we  are  not  aware  of  any  evidence  that  underwriters  have 
paid  such  claims,  or  that,  down  to  the  time  when  one  somewhat  re- 
sembling it  was  rejected  by  the  court  of  king's  bench,  in  De  Vaux  v. 
Salvador,  4  Ad.  &  Ellis,  420,  decided  in  1836,  such  a  claim  was  ever 
made.  And  we  believe  that,  if  skilful  merchants -or  underwriters,  or 
lawyers,  accustomed  to  the  practice  of  the  commercial  law,  had  been 
asked  whether  the  insurers  on  one  vessel  were  liable  for  damage 
done  to  another  vessel,  not  insured  by  the  policy,  by  a  collision  occa- 
sioned by  the  negUgencSe  of  those  on  board  the  vessel  insured,  they 
would,  down  to  a  very  recent  period,  have  answered,  Vmhesitatingly, 
in  the  negative. 

As  we  shall  presently  show,  such,  for  a  long  time,  was  the  opinion 
of  the.  writers  on  insurance,  on  the  continent  of  Europe,  and  in  Eng- 
land and  Attierica.  And  this,  alone,  would  be  strong  proof  of  the 
general  understanding  and  practice  of  those  connected  with  this 
subject. 

But,  although  this  practical  interpretation  of  the  contract  is  entitled 
to  much  weight,  we  do  not  consider  it  perfectly  decisive.  It  may  be, 
that,  by  applying  to  the  case  the  settled  principles  of  the  law  of  in- 
surance, the  loss  is  within  the  policy ;  and,  that  it  has  not  heretofore 
been  found  to  be  so,  because  an  exact  attention  has  not  been  given 
to  the  precise  question.  Or,  it  may  be,  that  the  weight  of  recent 
authority,  and  the  propriety  of  rendering  the  commercial  law  as  uni- 
form as  its  necessities,  should  constrain  us  to  adopt  the  rule  con- 
tended for  by  the  defendant  in  error.  And,  therefore,  we  proceed  to 
examine  the  principles  and  authorities  bearing  on  this  question. 

Upon  principle,  the  true  inquiries  are,  what  was  the  loss,  and  what 
was  its  cause  ? 

The  loss  was  the  existence  of  a  lien  on  the  vessel  insuredy  securing 
a  valid  claim  for  damages,  and  the  consequent  diminution  of  the 
value  of  that  vessel.    In  other  words,  by  operation  of  law,  the  owners 
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of  The  Virginian  obtained  a  lien  on  the  vessel  insured,  as  security 
for  the  payment  of  damages,  due  to  them  for  a  marine  tort,  whereby 
their  property  was  injured. 

What  was  the  cause  of  this  loss  ?  We  think  it  is  correctly  stated 
by  this  court  in  the  case  of  The  Paragon,  Peters  v.  Warren 
[  •  364  ]  Ins.  Co.  14  Pet.  109.  •  In  that  case  it  was  said :  « In  the 
common  case  of  an.action  for  damages  for  a  tort  done  by  the 
defendant,  no  one  is  accustomed  to  call  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon,  the  cause  of  the  loss  to  the  de- 
fendant It  is  properly  attributable  to  the  original  tort,  which  gave  thd 
right  to  damages  consequent  thereon.''  The  cases  there  spoken  of  were 
claims  in  personam.  But  the  language  was  used  to  illustrate  the 
inquiry,  what  should  be  deemed  the  cause  of  a  loss  by  a  claim  in  rem, 
and  is  strictly  applicable  to  such  a  claim.  Whether  the  owners  of  The 
Virginian  would  proceed  m  rem  or  vapersonam^  was  at  their  election. 
It  affected  only  their  remedy.  Their  right,  and  the  grounds  on  which 
it  rested,  and  the  extent  of  the  defendant's  liabiUly,  and  its  causes, 
were  the  same  in  both  modes  of  proceeding.  And,  in  both,  the  cause 
of  the  loss  of  the  defendant  would  be  the  negligence  of  his  servants, 
amounting  to  a  tort.  The  loss  consisting  in  a  valid  claim  on  the 
vessel  insured,  we  must  look  for  the  cause  ot  the  loss  in  the  cause  of 
the  claim,  and  this  is  expressly  averred  by  the  declaration  to  have 
been  the  negligence  of  the  servants  of  the  assured.  From  the  nature 
of  the  case,  it  was  absolutely  necessary  to  make  such  an  averment. 
If  the  declaration  had  stated  simply  a  collision,  and  that  the  plaintiff 
had  paid  the  damages  suffered  by  The  Virginian  and  her  cargo,  it 
would  clearly  have  been  bad  on  demurrer;  because,  although  it 
would  show  a  loss,  it  would  state  no  cause  of  that  loss.  It  is  only 
by  adding  the  fact,  that  the  damage  done  to  The  Virginian  was 
caused  by  negligence,  that  is,  by  stating  the  cause  of  damage,  that 
the  cause  of  payment  appears,  and,  when  it  appears,  it  is  seen  to  be 
the  negligence  of  the  servants  of  the  assured. 

We  know  of  no  principle  of  insurance  law  which  prevents  us  from 
looking  for  this  sole  operative  cause,  or  requires  us  to  stop  short  of 
it,  in  applying  the  maxim  ca/usa  proxima  non  remota  spectatur.  The 
argument  is,  that  collision,  being  a  peril  of  the  sea,  the  negUgence 
which  caused  that  peril  to  occur  is  not  to  be  inquired  into ;  it  lies 
behind  the  peril,  and  is  too  remote.  This  is  true  when  the  loss  was 
inflicted  by  collision,  or  was  by  law  a  necessary  consequence  of  it. 
The  underwriter  cannot  set  up  the  negligence  of  the  servants  of  the 
assured  as  a  defence.  But  in  this  case  he  does  not  seek  to  go  behind 
the  cause  of  loss,  and  defend  himself  by  showing  this  cause  was 
produced  by  negligence.     The  insured  himself  goes  behind  the  col« 
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lision,  and  shows,  as  the  sole  reason  why  he  has  paid  the  money, 
that  the  negligence  of  his  servants  compelled  him  to  pay  it.  It  is 
trae  that  an  expense,  attached  by  the  law  maritime  to  the  subject 
insured,  solely  as  a  consequence  of  a  peril,  may  be  considered  as 
proximately  caused  by  that  peril.  But  where  the  expense 
is  attached  *to  the  vessel  insured,  not  solely  in  consequence  [  *365  ] 
of  a  peril,  but  in  consequence  of  the  misconduct  of  the  ser- 
vants of  the  assured,  the  peril  per  se  is  not  the  efficient  cause  of  the 
loss,  and  cannot,  in  any  just  sense,  be  considered  its  proximate  cause. 
In  such  a  case  the  real  cause  is  the  negligence,  and  unless  the  policy 
can  be  so  interpreted  as  to  insure  against  all  losses  directly  referable 
to  the  negligence  of  the  master  and  mariners,  such  a  loss  is  not  cov- 
ered by  the  policy.  We  are  of  opinion  the  policy  cannot  be  so  con- 
strued. When  a  peril  of  the  sea  is  the  proximate  cause  of  a  loss, 
the  negligence  which  caused  that  peril  is  not  inquired  into ;  not  be- 
cause the  underwriter  has  taken  upon  himself  sdl  risks  arising  from 
negligence,  but  because  he  has  assumed  to  indemnify  the  insured 
against  losses  from  particular  perils,  and  the  assured  has  not  war- 
ranted that  his  servants  will  use  due  care  to  avoid  them. 

These  views  are  sustained  by  many  authorities.  Mr.  Amould,  in 
bis  valuable  Treatise  on  Insurance,  voL  2,  775,  lays  down  the  cor- 
rect rule:  <^ Where  the  loss  is  not  proximately  caused  by  the  perils 
of  the  sea,  but  is  directly  referable  to  the  negligence  or  misconduct 
of  the  master  or  other  agents  of  the  assured,  not  amounting  to  bar- 
ratry, there  seems  little  doubt  that  the  underwriters  would  be  thereby 
discharged.'^  To  this  rule  must  be  referred  that  class  of  cases,  in 
which  the  misconduct  of  the  master  or  mariners  has  either  aggravat- 
ed the  consequences  of  a  peril  insured  against,  or  been  of  itself  the 
efficient  cause  of  the  whole  loss.  Thus,  if  damage  be  done  by  a 
peril  insured  against,  and  the  master  neglects  to  repair  that  damage, 
and  in  consequence  of  the  want  of  such  repairs,  the  vessel  is  lost, 
the  neglect  to  make  repairs,  and  not  the  sea  damage,  has  been  treated 
as  the  proximate  cause  of  the  loss.  In  the  case  of  Copeland  v.  The 
N.  E.  Marine  Ins.  Co.  2  Met  432,  Shaw,  C.  J.,  reviews  many  of  the 
cases,  and  states  that  ^  the  actual  cause  of  the  loss  is  the  want  of  re- 
pair, for  which  the  assured  are  responsible,  and  not  the  sea  damage 
which  caused  the  want  of  repair,  for  which  it  is  admitted  the  under- 
writers are  responsible."  And  the  same  principles  were  applied  by 
Story,  J.,  in  the  case  of  Hazard  v.  N.  E.  Marine  Ins.  Co.  1  Sum.  R. 
218,  where  the  loss  was  by  worms,  which  got  access  to  the  vessel  in 
consequence  of  her  bottom  being  injured  by  stranding,  which  injury 
the  master  neglected  to  repair.  So  where  a  vessel  has  been  lost  or 
disabled,  and  the  cargo  sayed,  a  loss  caused  by  the  neglect  of  the 
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master  to  transBhip  or  repair  his  vessel  and  carry  the  cargo,  cannot 
be  recovered.  Schieffelin  v.  N.  Y.  Ins.  Co.  9  Johns.  21 ;  Bradhorst 
t;.  Col.  Ins.  Co.  9  Johns.  17  ;  Am.  Ins.  Co.  v.  Centre,  4  Wend.  46 ; 
8.  C.  7  Cow.  564 ;  McGaw  v.  Ocean  Ins.  Ca  23  Pick. 
[  •see  ]  405,  So  where  condemnation  of  a  neutral  •vessel  was' 
caused  by  resistance  of  search ;  Robinson  v.  Jones,  8  Mass. 
536 ;  or  a  loss  arose  from  the  master's  negligently  leaving  the  ship's 
register  on  ^hore ;  Cleveland  v.  Union  Ins.  Co.  8  Mass.  308.  So 
where  a  vessel  was  burnt  by  the  public  authorities  of  a  place  into 
which  the  master  sailed  with  a  false  bill  of  health,  having  the  plague 
on  board;  Emerigon,  (by  Meredith,)  348;  in  these  and  many  other 
similar  cases,  the  courts,  having  found  the  efficient  cause  of  the  loss 
to  be  some  neglect  of  duty  by  the  master,  have  held  the  underwriter 
discharged.  Yet  it  is  obvious  that  in  all  such  cases,  one  of  the  perils 
insured  against,  fell  on  the  vesseL  And  they  are  to  be  leconciled 
with  the  other  rule,  that  a  loss  caused  by  a  peril  of  the  sea  is  to  be 
borne  by  the  underwriter,  though  the  master  did  not  use  due  care  to 
avoid  the  peril,  by  bearing  in  mind  that  in  these  cases  it  is  negligence, 
and  not  simply  a  peril  of  the  sea,  which  is  the  operative  cause  of  the 
loss.  It  may  sometimes  be  difficult  to  trace  this  distinction,  and 
mistakes  have  doubtless  been  made  in  applying  it,  but  it  is  one  of  no 
small  importance  in  the  law  of  insurance,  and  cannot  be  disregarded 
without  producing  confusion.  The  two  rules  are  in  themselves  con- 
sistent. Indeed,  they,  are  both  but  applications,  to  different  cases,  of 
the  maxim,  causa  proxima  non  remota  spectahtr.  In  applying  this 
maxim,  in  looking  for  the  proximate  cause  of  the  loss,  if  it  is  found 
to  be  a  peril  of  the  sea,  we  inquire  no  further ;  we  do  not  look  for 
the  cause  of  that  periL  But  if  the  peril  of  the  sea,  which  operated  in 
a  given  case,  was  not  of  itself  sufficient  to  occasion,  and  did  not  in 
and  by  itself  occasion  the  loss  claimed,  if  it  depended  upon  the  cause 
of  that  peril  whether  the  loss  claimed  would  follow  it,  and  therefore 
a  particular  cause  of  the  peril  is  essential  to  be  shown  by  the  assured, 
then  we  must  look  beyond  the  peril  to  its  cause,  to  ascertain  the  ef- 
fident  cause  of  the  loss. 

The  case  at  bar  presents  an  illustration  of  both  rules.  So  far  as 
the  brig  Emily  was  herself  injured  by  the  collision,  the  cause  of  the 
loss  was  the  collision,  which  was  a  peril  insured  against,  and  the  as- 
sured, showing  that  his  vessel  suffered  damage  from  that  cause, 
makes  a  case,  and  is  entitied  to  recover.  But  he  claims  to  recover 
not  only  for  the  damages  done  to  his  vessel,  which  was  insured,  but 
for  damages  done  to  the  other  vessel,  not  insured.  To  ehtitie  him- 
self to  recover  these,  he  must  show  not  only  that  they  were  suffered 
by  a  peril  of  the  sea,  but  that  the  underwriter  is  responsible  for  the 
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oonseqaenoes  of  that  peril  falling  on  a  vessel  not  insured.  It  is  this 
responsibility  which  is  the  sole  basis  of  his  claim,  and  to  make  out 
this  responsibility  he  does  not  and  cannot  rest  upon  the  occurrence 
of  a  collision ;  this  affords  no  ground  for  this  claim ;  he  must  show 
a  particular  cause  for  that  collision ;  and  aver  that  by  rea- 
son of  *  the  existence  of  that  cause,  the  loss  was  suffered  [  *  367  ] 
by  him,  and  so  the  underwriter  became  responsible  for  it. 

This  negli^nce  is  therefore  the  fact  without  which  the  loss  would 
not  have  been  suffered  by  the  plaintiff,  and  by  its  operation  the  loss 
IB  suffered  by  him.  In  the  strictest  sense,  it  causes  the  loss  to  the 
plaintiff  The  loss  of  the  owners  of  The  Virginia  was  occasioned  by 
a  peril  of  the  sea,  by  which  their  vessel  was  injured.  But  nothing 
connects  the  pledntiff  with  that  loss,  or  makes  it  his,  except  the  neg- 
ligence of  his  servants.  Of  his  loss  this  negligence  is  the  only  effi- 
cient cause,  and  in  the  sense  of  the  law  it  is  the  proximate  cause. 

The  ablest  writers  of  the  continent  of  Europe,  on  th^  subject  of 
insurance  law,  have  distinctly  declared^  that,  in  case  of  damage  to 
another  vessel  solely  through  the  fault  of  the  master  or  mariners  of 
the  assured  vessel,  the  damage  must  be  repaired  by  him  who  occa- 
sioned it,  and  the  insurer  is  not  liable  for  it.  Pothier  Traite  d' As- 
surance, No.  49,  60 ;  Boucher,  1600,  1601,  1602 ;  4  Boulay  Paty, 
Droit  Maritime,  ed-  of  1823, 14, 16 ;  Santayra's  Com.  7,  223 ;  Em- 
erigon,  by  Meredith,  337.  If  the  law  of  England  is  to  be  considered 
settled  by  the  case  of  De  Vaux  v.  Salvador,  4  Ad.  &  EL  420,  it  is  clear 
such  a  loss  could  not  be  recovered  there.  Mr.  Marshall  is  evidently 
of  opinion  that  unless  the  misconduct  of  the  master  and  '  crew 
amounted  to  bairatry,  the  loss  could  not  be  recovered.  Marsh,  on 
Ins.  495.     And  Mr.  Phillips  so  states  in  terms.    1  Phil,  on  Ins.  636. 

It  has  been  urged  that,  in  the  case  of  The  Paragon,  Peters  v.  War- 
ren Ins.  Co.  14  Pet  99,  this  court  adopted  a  rule  which,  if  applied  to 
the  case  at  bar,  would  entitle  the  insured  to  recover.  But  we  do  not 
80  consider  it  It  was  there  determined  that  a  collision  without  fault 
was  the  proximate  cause  of  that  loss.  Indeed,  unless  the  operation 
of  law,  which  fixed  the  lien,  could  be  regarded  as  the  cause  of  that 
loss,  there  was  no  cause  but  the  collision,  and  that  was  a  peril  in- 
sured against 

We  are  aware  that  in  the  case  of  Hale  ik  Washington  Ins.  Co., 
2  Story,  176,  Story,  J.,  took  a  different  view  of  this  question ;  and 
we  are  informed  that  the  supreme  court  of  Massachusetts  has  re- 
cently decided  a  case  in  conformity  with  his  opinion,  which  is  not 
yet  in  print,  and  which  we  have  not  been  able  to  see.  But  with 
great  respect  for  that  very  eminent  judge,  and  for  that  learned  and 
able  court,  we  think  the  rule  we  adopt  is  more  in  conformity  with 
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sound  principle,  as  well  a^  with  the  practical  interpretation  of  the 
contract  by  underwriters  and  merchants ;  and  that  it  is  the  safer  and 
more  expedient  rule. 

We  cannot  doubt  that  the  knowledge  by  owners,  masters,  and 
seamen,  that  underwriters  were  responsible  for  all  the  damage  done 

by  collision  with  other  vessels  through  their   negligence, 
[  *  368  ]  *  would  tend  to  relax  their  vigilance  and  materially  enhance 

the  perils,  both  to  life  and  property,  arising  &om  this  case. 
The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  render  a  judgment  for  the  defendants, 
on  the  demurrer  to  the  first  two  counts,  and  award  a  venire  de  novo 
to  try  the  general  issue  pleaded  to  the  other  counts. 

17  H.  100. 


ElijaH  Peale,  Trustee  of  the  Agricultural  Bank  of  Mississippi, 
Plaintiff  in  Error,  v.  Martha  Phipps,  and  Mart  Bowers,  Wife 
of  Charles  Rioe. 

U  H.  368. 

A  reci  iver  appointed  hj  a  state  court  in  Mississippi,  cannot  be  stied  in  that  capacity  in  the 

circuit  court  of  the  United  States  for  Louisiana. 
A  claiai  in  reoonyention  in  Louisiana,  made  after  an  exception  to  the  Jurisdiction,  and  on 

conilition  it  be  overruled,  does  not  waive  the  exception. 

Lawrence^  for  the  plaintiff  in  error. 
TayloTf  contra. 

[  •{172  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  by  the  defendants  in  error  against 
the  plaintiff  in  the  circuit  court  of  the  .United  States  for  the  eastern 
district  of  Louisiana. 

The  proceeding  was  by  petition  in  the  usual  form  of  Louisiana 
practice.  It  states  that  the  plaintiff  in  error,  in  the  capacity  of  trustee 
and  assignee  of  the  president,  directors,  and  company  of  tiie  Agricul- 
tural  Bank  of  Mississippi,  which  was  located,  until  the  term  of  its 
dissolution  at  Natchez,  in  the  said  State,  is  indebted  to  the  petitioners 
in  the  sum  of  $34,000,  upon  the  grounds  set  forth  in  the  petition. 

They  state  that  they  were  the  owners  of  two  undivided  third  parts 
of  a  certain  lot  in  Natchez,  in  the  county  of  Adams,  in  the  State  of 
Mississippi,  upon  which  stands  the  City  Hotel;  that  they  were 
unlawfully  expelled  from  it  by  the  Agricultural  Bank,  that  they 
afterwards  recovered  back  the  possession  by  an  action  of  ejectment 
in  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Mississippi ;  and  that  they  are  entitied  to  the  sum  above  mentioned^ 
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against  the  bank,  for  damages  and  mesne  profits  while  the  bank  held 
them  out  of  possession,  together  with  the  costs  they  inenxred  in  the 
suit  to  recover  it. 

They  farther  state,  that  by  the  decree  of  the  circuit  court  of  Adams 
county,  a  court  of  competent  jurisdiction  in  the  premises,  the  charter 
of  the  Agricultural  Bank  was  declared  forfeited,  and  the  corporation 
dissolved  ;  and  that  Peale,  the  plaintiff  in  error,  was  appointed 
trustee  and  assignee  of  the  bank,  and  is  the  sole  legal  representative 
of  the  corporation ;  and  they  aver,  that  by  operation  of  law  all  the 
assets  of  the  corporation  are  vested  in  him  as  assignee,  and  that  he 
became  legally  liable  to  the  creditors  to  the  extent  of  the 
assets  which  may  come  to  his  *  hands ;  and  that  he  has  [  *  373  ] 
assets  in  his  possession,  sufficient  to  pay  all  the  debts  of  the 
corporation. 

The  plaintiff  in  error  filed  sundry  exceptions  and  an  answer  to  this 
petition.  His  second  exception  denies  the  jurisdiction  of  the  courl, 
upon  the  ground  that,  as  trustee  for  the  bank,  he  is  not  amenable  to 
any  other  court  than  the  one  that  appointed  him.  As  we  think  this 
exception  decisive  against  the  jurisdiction  of  the  circuit  court  of 
Louisiana,  it  is  not  necessary  in  this  opinion  to  set  out  the  other 
exceptions,  or  to  notice  the  claims  he  set  up  by  the  way  of  answer 
and  reconvention,  if  his  exceptions  were  overruled. 

There  is  an  agreement  between  the  counsel  of  the  respective 
parties,  which  admits  substantially  the  facts  stated  in  the  petition,  as 
respects  the  possession  and  recovery  of  the  hotel  in  the  suit  in  eject- 
ment, and  the  appointment  of  plaintiff  in  error  as  trustee  upon  the 
forfeiture  of  the  charter  of  the  bank ;  and  also  that  the  defendants 
had  presented  this  claim  to  the  commissioners  appointed  in  Missis- 
sippi to  audit  claims  against  the  bank,  and  that  they  had  refused  to 
allow  it  There  are  other  admissions,  in  relation  to  the  annual  value 
of  the  lot  and  hotel,  and  the  costs  and  expenses  of  the  suit  in  eject- 
ment, and  also  in  relation  to  other  things  which  are  not  material  to 
this  decision,  and  need  not  therefore  be  particularly  stated.  The 
case  proceeded ;  and  at  the  hearing  of  the  exceptions  they  were  all 
overruled,  and  a  decree  was  finally  passed  against  Peale  as  trustee 
and  representative  of  the  president,  directors,  and  company  of  the 
Agricultural  Bank,  directing  him  to  pay  to  the  petitioners  the  sum 
of  $20,058,  with  interest  thereon  at  the  rate  of  five  per  cent  until 
paid  —  and  that  the  petitioners  have  execution  therefor,  upon  the 
property,  assets,  goods  and  chattels,  rights  and  credits  of  the  said 
president,  directors,  and  company  of  the  Agricultural  Bank  of  Missis- 
sippi, then  in  the  hands  of  the  said  Peale,  as  trustee,  or  which  might 
tbereaft^  come  to  his  hands. 

YOb   IX*  20 
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It  is  to  revise  this  judgqient  that  the  present  writ  of  error  is 
brought. 

The  power,  duties,  and  responsibilities  of  the  plaintiff  in  error,  as 
trustee,  are  regulated  by  the  laws  of  Mississippi. 

The  act  of  1843,  makes  it  the  duty  of  every  district  attorney  in  the 
State,  whenever  he  has  good  reason  to  believe  that  any  incorporated 
bank,  located  in  his  district,  has  done  any  thing  that  would  work  a 
forfeiture  of  its  charter,  to  jGle  an  information  against  the  bank  in  the 
circuit  court  of  the  county  in  which  it  is  situated;  and  if,  upon  the 
trial,  the  charter  is  adjudged  to  be  forfeited,  it  is  made  the  duty  of 
the  court  to  appoint  one  or  .more  trustees  to  take  charge  of 
[  *  374  ]  its  books  and  *  e^sets,  and  to  collect  the  debts  and  sell  the 
property  of  the  bank,  and  apply  the  proceeds  in  the  manner 
which  may  be  directed  by  law  to  the  payment  of  the  debts  due  firom  the 
corporation.  And  the  trustee  is  required  to  give  bond  and  security, 
to  be  approved  by  the  court,  for  the  faithful  discharge  of  this  duly. 

The  act  of  1846,  contains  more  detailed  provisions  on  this  subject. 
Among  others,  it  directs  the  trustee  to  return,  under  oath,  to  the  court 
by  which  he  is  appointed,  an  inventory  of  all  the  property  and  evi* 
dences  of  debt  which  shall  have  come  into  his  possession ;  and  is 
afterwards,  under  the  direction  of  the  court,  to  sell  the  same  at  public 
auction,  and  render  an  account  of  the  sale  so  made  to  the  court. 

The  act  of  1846  also  directs,  that  at  the  term  at  which  judgment 
of  forfeiture  is  rendered,  the  court  shall  appoint  three  conunissioners 
to  audit  claims  against  the  corporation;  and  it  is  made  their  duty  to 
report  their  proceedings  to  the  court  at  the  first  term  after  the  expira- 
tion of  twelve  months  allowed  for  the  presentation  of  claims ;  at 
which  time  all  exceptions  to  the  report  are  to  be  heard  and  deter- 
mined, and  the  court  thereupon  required  to  direct  the  distribution  of 
the  money  in  the  hands  of  the  trustee,  to  be  (nade  in  the  order  pre- 
scribed by  the  law. 

It  was  under  these  acts  of  the  legislature  of  Mississippi,  that  the 
charter  of  the  Agricultural  Bank  was  declared  forfeited,  and  the 
plaintiff  in  error  appointed  trustee.  Commissioners  also,  it  appears, 
were  at  the  same  time  appointed  to  audit  the  accounts,  who  rejected 
this  claim.  Upon  their  refusal  to  allow  it,  the  defendants  in  error 
instituted  these  proceedings  in  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

We  see  no  ground  upon  which  the  jurisdiction  of  the  court  can  be 
sustained.  The  plaintiff  in  error  held  the  assets  of  the  bank  as  the 
agent  and  receiver  of  the  court  of  Adams  county,  and  subject  to  its 
order,  and  was  not  authorized  to  dispose  of  the  assets,  or  to  pay  any 
debts  due  from  the  bank,  except  by  the  order  of  the  court.     H<^  had 
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given  a  bond  for  the  p^ormance  of  this  duty,  and  would  be  liable  to 
an  action,  if  he  paid  any  claim  without  the  authority  of  the  court 
firom  which  he  received  his  appointment,  and  to  which  he  was 
accountable.  The  property,  in  legal  contemplation,  was  in  the 
custody  of  the  court  of  whidh  he  was  the  officer,  and  had  been  placed 
there  by  the  laws  of  Mississippi  And  while  it  thus  remained  in  the 
custody  and  possession  of  that  court,  awaiting  its  order  and  decision, 
no  other  court  had  a  right  to  interfere  with  it,  or  to  wrest  it  from  the 
hands  of  its  agent,  and  thereby  put  it  out  of  his  power  to  perform 
his  duty.  The  case  falls  within  the  principle  decided  by  this  court 
in  Vaughn  17.  Northrop,  15  Pet.  1,  in  which  it  was  held, 
*that  an  administrator  could  not  be  sued  in  another  State  |  *  375  J 
for  a  debt  due  firom  his  intestate,  because  he  is  bound  to 
account  for  all  the  assets  he  receives,  to  the  proper  tribunals  of  the 
government  firom  which  he  derives  his  authority.  And*that  decision 
was  made  in  a  case  where  the  assets,  by  reason  of  which  the  admin- 
istrator was  sought  to  be  charged,  were  received  in  the  jurisdiction 
of  the  government  in  which  the  suit  was  brought  against  him,  but  in 
which  he  had  not  taken  out  letters  of  administration. 

The  case  of  WiUiams  v.  Benedict  and  others,  8  How.  107,  is  still 
more  in  point  By  a  law  of  Mississippi,  if  it  appeared  to  the  orphans' 
court,  that  the  estate  of  a  deceased  person  was  insolvent,  it  was  made 
the  duty  of  the  court  to  direct  the  property  to  be  sold  by  the  executor 
or  administratcMr,  and  to  appoint  commissioners  to  audit  the  claims 
of  creditors ;  and  to  distribute  the  proceeds  of  the  property  (after 
deducting  the  expenses  of  the  last  sickness  and  funeral  expenses) 
among  the  creditors,  in  proportion  to  the  sum  due  to  them  respec- 
tively. 

The  appellant  was  the  administrator  of  an  intestate  whose  estate 
bad  been  declared  to  be  insolvent  by  the  orphans'  court  But  the 
appeUees  had  obtained  a  judgment  against  the  adminislntor  in  the 
district  court  of  the  United  States  for  the  northern  district  of  Mis8i»- 
sippi,  before  the  adjudication  of  insolvency  by  the  orphans'  court—- 
and  issued  an  execution,  and  laid  it  upon  property  upon  which  his 
judgment  was  a  lien,  in  case  the  estate  was  not  insolvent  And, 
upon  a  bill  filed  by  the  appellant  to  obtain  an  injunction  staying 
proceedings  upon  this  execution,  the  appellees  insisted  that  the  estate 
was  not  insolvent,  but  had  been  wasted  by  the  administrator,  and 
that  the  proceedings  in  the  orphans'  court,  under  the  law  of  Missis- 
sippi, were  no  bar  to  his  recovery  in  a  court  of  the  United  States. 
And  the  district  court  was  of  that  opinion,  and  dismissed  the  appel* 
lant's  bilL  But  the  decree  was  reversed  by  this  court  upon  the 
ground  that  the  jurisdiction  of  the  orphans'  court  had  attached  to  the 
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assets,  and  that  they  were  in  gremio  legiSj  and  could  not  be  seized 
by  process  from  another  court 

And  in  the  case  of  Wiswall  v.  Sampson's  Iiessee,  14  How.  53, 
decided  at  the  present  term,  the  court  held  that  where  certain  lands 
were  in  the  hands  of  a  receiver,  appointed  by  the  chancery  court  of 
Alabama,  in  a  case  pending  before  it,  they  could  not  be  sold  by  the 
marshal  upon  process  of  execution,  issuing  out  of  the  circuit  court  of 
the  United  States,  for  that  district,  although  the  judgment  upon 
which  the  process  issued,  was  a  lien  upon  the  land,  and  the  execu- 
tion was  laid  before  the  receiver  obtained  actual  possession  of  the 
property.  In  the  case  of  Erwin  v.  Lowry,  7  How.  172, 
[  *376  ]  181,  referred  to  in  the  argument  of  the  *  counsel  for  the 
defendants  in  error,  the  proceedings  in  the  court  of  the 
United  States  were  merely  to  enforce  a  lien  created  by  the  testator 
in  his  lifetime,  and  consequently  could  not  interfere  with  the  duties 
of  the  curator,  or  the  authority  of  the  state  court,  under  which  he  was 
acting,  and  to  which  he  was  bound  to  account. 

It  is  suggested  also,  in  the  argument,  that  the  claim  in  reconven- 
tion, made  in  the  answer,  is  a  waiver  of  the  exception  to  the  jurisdic- 
tion ;  because  the  claim  in  reconvention  necessarily  admits  the 
jurisdiction  of  the  court.  But  the  article  in  the  code  of  practice,  and 
the  case  referred  to,  do  not  support  the  objection.  The  claim  in 
reconvention  is  in  express  terms,  made  in  case  the  exception  to  the 
jurisdiction  is  overruled,  and  not  otherwise.  It  is  made  condition- 
ally, the  party  at  the  same  time  denying  the  jurisdiction  of  the  court 
in  the  matter  in  controversy. 

Moreover,  the  facts  stated  in  the  petition  of  the  defendants  in 
error,  show  that  the  circuit  court  of  Louisiana  had  no  jurisdiction. 
And  where  that  is  the  case,  the  general  rule  in  all  legal  proceedings 
is,  that  the  defendant  may  avail  himself  of  the  objection  in  any  stage 
of  the  proceedings.  We  see  nothing  in  the  code  of  practice  that 
leads  us  to  suppose  that  a  different  rule  prevails  in  the  courts  of 
Louisiana.  And  if  it  does,  yet  the  exception  to  the  jurisdiction  was 
in  this  case  pleaded  in  limine  when  the  plaintiff  in  error  appeared  to 
the  suit,  and  the  conditional  claim  in  reconvention  cannot,  by  any 
just  construction  of  its  terms,  be  held  to  be  a  waiver  of  the  plea. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed,  and 
a  mandate  issued  directing  the  judgment  to  be  entered  for  the  plain* 
tiff  in  error. 

17  H.  157,  471 ;  20  H.  683;  28  H.  90. 
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Matthew  CunninghaM|  Plaintiff  in  Error,  t;.  Mart  W.  W.  Ashleti 
Executrix  and  sole  Legatee  of  Chester  Ashley,  deceased,  and 
William  E.  Ashley,  Frances  A.  Ashley,  (now  Frances  A 
Freeman,)  and  Henry  W.  Ashley,  by  Mary  W.  W.  Ashley,  his 
Guardian,  Heirs  at  Law  of  said  Chester  Ashley,  deceased,  and 
BoswELL  Beebb. 

14  H.  377. 

The  title  of  a  preemption,  under  the  act  of  May  29, 1830,  (4  Stats,  at  Laige,  420,)  held  to  be 
better  than  titles  under  floating  rights  nnder  the  act  of  Julj  14, 1832,  (4  Stats,  at  Lari;e, 
603,)  and  June  19, 1834,  (4  Stats,  at  Laige,  678,)  and  the  patents  for  the  latter  set  asida  in 
eqnity. 

Lawrence  and  PUce^  for  the  plaintiff! 
Bradley  and  Johnson^  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  378  J 

A  writ  of  error  to  the  supreme  conrt  of  Arkansas,  brings 
this  case  in  chancery  before  us,  under  the  twenty-fifth  section  of  the 
judiciary  act.^ 

On  the  25th  of  December,  1824,  Matthew  Cunningham,  by  his 
attorney,  applied  to  the  register  of  the  land-office  at  Batesville,  in  Ar- 
kansas, to  become  the  purchaser  of  the  southeast  quarter  of  section 
three,  in  township  one,  north,  and  in  range  twelve,  west  of  the  fifth 
principal  meridian,  south  of  the  Arkansas  River ;  by  virtue  of  a  certi- 
ficate (No.  23)  granted  by  the  register  of  the  said  land  district,  to 
William  Wylee,  assignee  of  William  Morrison,  under  the  act  of  26tti 
May,  1824.* 

That  act  provided  that  every  person,  entitled  to  the  right  of  pre- 
emption by  law,  in  the  tract  of  country  north  of  the  Arkansas  River, 
which  was  ceded  to  the  Cherokees,  should  be  authorized,  in  lieu  there- 
of, to  enter  with  the  above  register,  any  tract,  in  the  Lawrenceville 
district,  on  which  he  may  have  made  improvements,  previously  to  the 
passage  of  the  act;  or,  on  any  unimproved  tract,  within  the  district, 
the  sale  of  which  is  authorized  by  law. 

By  several  mesne  assignments,  the  right  of  the  Cherokee  certificate 
was  vested  in  Cunningham,  and  the  land  he  proposed  to  enter,  was, 
by  law,  authorized  to  be  sold.  The  agent  of  the  complainant  in- 
formed the  register  and  receiver,  that  he  had  the  money,  and  was  de- 
sirous of  paying  for  the  land;  but,  after  consultation  between  the 
officers,  he  was  informed  the  entry  would  not  be  permitted.     The 
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ground  of  this  rejection  was  not  stated,  at  the  time,  nor  entered  upon 
the  records  of  either  office.  There  can  be  no  doubt,  £K)m  the  facts  in 
Hie  case,  which  appear  in  the  coKreqpondence  of  the  general  land* 
4)ffice,  and  otherwise,  that  the  application  to  make  the  entry  was 
rejected,  on  the  ground  that  the  land  was  covered  by  New  Madrid 
locations.  And  it  appeare  that  two  New  Madrid  certificates  had  been 
laid  on  the  quarter  section ;  one  on  the  19th  of  April,  1820,  and  the 
other  on  the  1st  of  May,  of  the  same  year. 

On  the  27th  of  May,  1831,  the  complainant  claimed  the  right  of 
•preiemption  to  the  same  quarter  section,  under  the  act  of  the  29th  of 
May,  1830.  Being  duly  sworn,  he  stated,  "  that,  in  the  year  1829,  he 
had  in  cultivation  about  four  acres,  in  com  and  vegetables,  on  the 
land,  and  had  been  in  possession  .oif  it  neetr  ten  years ;  was  in  posses- 
sion of  it  the  29th  of  May,  1830,  and  still  occupied  it"  Several  other 
witnesses  proved  the  same  facts,  and  one  of  them  states,  that  he  saw 
the  complainant  put  down  on  the  counter  about  two  hundred  dollars, 
land  informed  the  receiver  that  it  was  offered  in  payment  of  the  land. 
In  the  record^  there  is  a  list  of  the  preemptions  allowed,  at 
[  *  379  ]  "^  the  iand-offioe  at  Ba;tesyille,  by  H.  Boswell  and  J.  Bod- 
man,  late  register  and  receiver,  from  the  8th  of  January,  1831, 
to  the  30th  of  June,  in  the  same  year,  as  appears  from  the  papers  of 
that  office.  In  that  list,  the  name  of  Matthew  Cannldagham  stands 
first,  as  having  entered  the  southeast  qucurter  of  section  three,  firsi 
township,  north,  twelfth  range,  west  It  is  oertified  by  Townsend 
Dickinson,  Begister.  On  this  paper  the  word  <^  rejected  "  is  found, 
but  by  whom  written,  and  for  what  purpose,  does  not  appear  on  the 
paper.  The  names  of  H.  Boswell  and  J.  Bodman,  are  under  the 
word  "rejected ;"  and  several  of  the  witnesses  state,  that  the  word 
"  rejected,"  or  "  allowed,"  was  indorsed  on  the  envelop  of  preemption 
papers,  as  the  decision  of  the  land-officers  was  made. 

In  the  list  is  the  name  of  Nathan  Cloyes,  claiming  the  preemption 
right  to  the  northwe^  fractional  quarter  of  section  two,  in  town* 
ship  one,  north  of  range  twelve,  the  daim  to  which  was  decreed 
to  his  heirs,  in  Lytle  ^  aL  «.  The  State  of  Arkansas  ei  al.  9  How« 
328. 

Tb^ne  is,  also,  m  tiie  record,  a  certificate  of  Samuel  W.  Butherford, 
register  of  the  land«office  at  Little  Bock,  wh^e  the  papers  of  the 
BatesviUe  officers  are  deposited,  dated  the  27th  of  December,  1837, 
which  states :  ^  Tiiat  MatUiew  Cunningham  was  allowed,  at  the  land- 
office  at  BatesviUe,  ( Lawrence ville  land  district,)  a  preemption  daim 
on  the  southeast  quarter  of  section  three,  township  one,  north  range 
twelve,  west,  as  appears  from  the  papers  furnished  this  office  from  the 
land  office  at  Batesville,  as  having  been  allowed  said  Oinninghamt 
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prior  to  the  30th  of  June,  of  the  same  year.''     The  year  referred  to 
was  1831,  as  stated  in  the  aboV'e  list  i^  pDeSmption  claims. 

Various  efforts  were  made  by  the  complainant,  at  the  land-offiee 
at  BatesviUie,  and  at  the  general  land-office,  at  Washington,  to  pro- 
cure a  full  recognition  of  his  preemption  claim.  Appeals  on  the 
subject  were  made  to  the  secretary  of  the  treasury,  and  to  the  att<»> 
ney  general,  all  of  which  resulted  in  the  denial  of  his  dedm,  on  the 
ground  that  the  quarter  section  was  not  subject  to  a  preemptive  right 
by  reason  of  the  prior  New  Madrid  locations. 

It  appears,  fi:om  the  record,  that  at  the  land-office  at  Little  Book« 
on  the  6th  of  June,  1838,  there  was  entered,  by  ^<  Samuel  Plummec, 
by  virtue  of  his  preemption  float,  under  the  act  of  1830,  and  the  sup* 
{^mental  act  of  1832,  the  east  half  of  the  southeast  quarter  of  firac^ 
tional  section  three,  south  of  the  Arkansas  River,  in  township  one, 
north  of  range  twelve,  west,  containing  eighty  acres,  &c.,  as  per 
certificate  granted  to  him,  No.  3549."  And  that,  on  the  same 
day,  "  Mary  L.  Jenbeau  entered,  by  virtue  of  her  {htc^ 
emption  float,  under  the  act  of  1834,  and  *  circular  of  [  ^380] 
the  general  land-office,  of  the  9th  of  June,  1837,  the  west 
half  of  the  southeast  quarter  of  aeotioii  thre^  in  township  one, 
north  of  range  twelve,  west,  &iC.,  as  per  certificate  granted  to  her, 
No.  3564." 

In  their  answers,  the  defendants  say :  ^^  That  they  caused  applicatioft 
to  be  made  by  legal  and  valid  floating  preemption  rights,  fully  author- 
ized by  law,  to  locate  and  enter  said  southeast  quarter  of  section  three^ 
the  same  being  then  vacant  public  land,  and  liable,  by  law,  to  be  en* 
tered  by  such  floating  rights ;  and  this  defendant,  (Ashley,)  in  con^ 
junction  with  said  Beebe,  caused  the  same  to  be  entered,  on  the  east 
half  in  the  name  of  Samuel  Plummer,  and  the  west  half  in  the  name 
of  Mary  L.  Jenbeau,"  &c.  ^  Which  said  floating  preemption  rights 
were  located,  entered,  and  transferred,  according  to  law  and  all  th# 
lawful  rules  and  regulations  of  the  general  land-office ;  and  were  duly 
patented  to  said  Beebe,  by  the  President  of  the  United  States,  on  the 
2dth  of  September,  1839." 

On  the  26th  of  December,  1838,  the  commissioner  of  ihe  general 
land-office,  required  the  land-officers  at  Little  Bock  to  inform  himi 
^  why  entries  3549  and  3554,  with  two  others,  were  permitted  to  be 
made  on  land  already  occupied  by  prior  claims  long  since  located, 
and  against  the  validity  of  which  this  office  possesses  no  evidence." 
In  reply,  dated  30th  January,  1839,  the  land-ofiicers  stated,  that  the 
eiitries  were  permitted  <*  upon  the  demand  of  Boswell  Beebe,  and  the 
several  allegations  made  by  him,  setting  forth  and  showing,  condu* 
lively,  that  M>e  treasury  department  had  disallowed  the  preemption 


236         SUPREME   COURT  OP  THE  UNITED  STATES. 

Cnnninghain  v,  Ashley.    14  H. 

claims  under  the  act  of  1814,^  upon  all  the  lands  south  of  the  Arkan* 
sas  River,  ceded  by  the  Quapaw  treaties  of  1818,^  and  1824,"  *  &c. 
And  they  say :  ^  The  original  plat  of  survey  embracing  those  entries, 
was  at  the  time  complete,  and  represented  the  subdivisional  lines 
and  the  number  of  acres  corresponding  respectively  with  those  certi 
ficates  of  entry ;  and  there  was  no  evidence  of  record  on  file,  in  either 
of  our  offices,  to  show  that  these  lands  were  ever  regularly  entered,  or 
located,  and  due  return  made  thereof,  according  to  law,  except  such 
evidence  as  was  exhibited  by  the  preemption  abstract  from  Bates- 
ville,  under  the  act  of  1814,  and  the  coloring  of  the  plat  The  capital 
of  the  State  of  Arkansas  is  built  upon  a  portion  of  these  lands,  at  a 
cost  of  some  seventy  thousand  dollars,  or  more.  The  corporate  au- 
thorities of  the  city  of  Little  Rock,  as  well  as  the  inhabitants,  all  hold 
under  conveyances  derived  from,  as  under  the  preemption  claim,  and 
against  the  New  Madrid  claims,  either  by  a  compromise  made  by  the 
respective  claimants  about  the  year  1821,  or  by  the  decision  of  the 

land-officers  at  Batesville,  of  which  we  are  not  particularly 
[  *  381  ]  informed.     All  parties,  within  the  limits  of  the  *  city,  we 

believe,  are  fully  satisfied  that  these  entries  which  embrace 
it  will  cure  the  defects  in  their  titles,  as  no  dissatisfaction  is  believed 
to  exist  with  any  one  interested  in  the  question.  Those  entries  were 
therefore  allowed  by  us  upon  due  reflection,  under  the  belief  that  we 
were  acting  correctly  in  the  faithfol  discharge  of  our  duties ;  and  by 
which  the  individuals  who  supposed  they  rightfully  claimed  those 
lands,  will  be  enabled  to  obtain  a  perfect  title,  and  thereby  save  and 
protect  the  rights  and  titles  of  the  numerous  persons  claiming  under 
them,  and  to  whom  they  are  bound  by  obligation  or  deed." 

In  a  letter  from  the  commissioner  of  the  general  land-office,  dated 
the  24th  of  September,  1839,  to  the  register  and  receiver  at  Little 
Rock,  he  says :  "  Your  letter  in  reference  to  certain  tracts  of  land 
located  by  floats  3549  and  3554,  under  the^  act  of  the  19th  June, 
1834,  has  been  received;"  and  he  remarks:  ^'  After  an  attentive  and 
careful  examination  of  all  the  questions  connected  with  the  different 
claims  preferred  to  the  land  above  referred  to,  this  office,  on  the  18th 
instant,  transmitted  to  the  secretEiry  of  the  treasury,  agreeably  to  his 
request,  all  the  papers  in  reference  to  the  case,  with  an  opinion  of 
this  office  in  favor  of  a  confirmation  of  these  floats,  regarding  the 
bond  filed  by  Roswell  Beebe,  as  a  sufficient  compliance  with  the 
spirit  of  the  circular  of  11th  of  October,  1837  ;  and  I  have  this  day 
received  from  him  a  communication  concurring  in  that  opinion.  Pat- 
ents will,  therefore,  issue  for  certificates  3549  and  3554,  and  two 
other  numbers  stated." 


^ 8  Stats.  at^Large,  121.  *  7  lb.  176.  'lb.  2SS. 
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The  circular  referred  to  by  the  commissioner,  in  the  above  letter  of 
the  11th  of  October,  1837,«^«ontains  the  following  sentences:  <'  The 
President  of  the  United  States  has  directed  that,  mitil  the  farther  ac« 
tion  of  congress  thereon,  the  rights  of  preemption  of  eighty  acres  of 
land  elsewhere,  usaally  called  floating  rights,  granted  by  the  second 
section  of  the  act  of  congress,  approved  May  29,  1830,  which  act 
was  revived  and  continued  by  the  act  approved  June  19, 1834,  and 
which,  also,  as  you  were  informed  by  my  circular  of  June  9, 1837 
is  for  certain  purposes  therein  stated,  still  in  force,  shall  be  restricted 
in  their  location  to  imimproved  and  vacant  public  land." 

"  You  are  therefore  instructed  not  to  permit  the  entry,  by  virtue  of 
a  floating  right,  of  any  tract  on  which  there  is  a  cultivation,  improve* 
ment,  settlement,  or  occupant,  unless  the  owner  of  the  float  shall 
first  produce  tb  you  the  written  consent  thereto,  of  the  person  or  per* 
sons  claiming  the  same  improvement,  cultivation,  settlement,  or  oc- 
cupancy, attested  by  two  witnesses." 

The  second  section  of  the  act  of  the  29th  of  May,  1830,  provides, 
^  that  where  two  persons  are  settled  upon  the  same  quarter  section, 
each  may  receive  a  preemption  for  eighty  acres,  and  a 
*  right  to  enter  eighty  acres  elsewhere,  so  as  not  to  interfere  [  *  382  ] 
with  other  settlers  having  a  right  of  preference." 

In  his  letter  to  the  secretary  of  the  treasury,  <<  in  favor  of  a  con- 
firmation of  the  above  floats,"  the  commissioner  says :  <^  The  claim 
of  Matthew  Cunningham,  under  the  act  of  26th  of  May,  1824,  has 
heretofore  been  disposed  of ; "  and  further,  '^  that  the  claims  of  Chris- 
tian Brumbach  and  Matthew  Cunningham,  under  the  preemption  act 
of  29th  May,  1830,  have  no  validity.  The  report  of  the  register  and 
receiver,  dated  20th  July,  1839,  and  its  accompanying  papers,  to- 
gether with  the  receiver's  letter  of  the  2dth  July,  1839,  with  the  in- 
dosure,  show  that  no  action  had  been  had  on  the  claim  of  Christian 
Brumbach,  by  the  land-officers;  that  no  tender  of  the  purchase- 
money  was  made  by  him,  and  no  explanation  can  be  given  why  his 
claim  has  been  suflered  to  sleep  from  1831  to  1839 ;  and  then  only 
revived  upon  the  rejection  of  the  claim  of  Mrs.  Backus,  for  the  same 
quarter  section  under  the  act  of  1838,^  who  claims  also  to  hold  under 
Brumbach's  claim  of  the  act  of  1830.  Brumbach's  own  testimony 
shows,  also,  that  he  was  living  there  by  the  permission  of  one  of  the 
proprietors  of  the  town,  and  made  the  improvements  for  their  benefit 
under  a  contract,  and  his  deed  of  December  22, 1824,  accompanies 
those  papers  whereby  those  improvements  were  conveyed  to  Chester 
Ashley,  one  of  the  proprietors." 

And  further  in  relation  to  Cunningham's  claim  under  the  act  of 

^  5  Stats,  at  Large,  208. 
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1824,  he  says,  it  vras  rejected  under  the  opinion  of  the  attorney  gen« 
eral;  and  remarks:  ^'  There  is  a  strong  point  against  the  validity  of 
that  claim,  which  circumstances  did  not  render  it  necessary  heretofore 
to  make,  namely :  that  as  the  law  of  26th  May,  1824,  granted  the  priv- 
ilege of  entering  vacant  land  only,  except  where  the  preemptor  or  his 
le^  representatives  was  desirous  of  securing  his  own  improvements 
made  prior  to  ihe  passage  of  the  land,  &c. ;  and  he  argues  that  Cun- 
ningham should  not  be  permitted  to  locate  one  hundred  and  sixty 
acres  of  land,  to  secure  improvements  on  a  few  town  lots." 

On  the  15th  of  July,  1839,  it  appears  by  the  certificate  of  the  re- 
ceiver at  Little  Rock,  that  the  complainant  again  tendered  t\te 
sum  of  two  hundred  dollars,  in  payment  of  the  quarter  section  in 
controversy. 

As  the  legal  title  to  tiie  land  in  controversy  is  in  the  defendants, 
the  right  of  the  complainant  can  be  sustained  only  by  showing  a 
paramount  equity.  This  he  has  attempted  to  do.  But  before  we 
enter  upon  this  investigation,  it  may  be  proper  to  state,  distinctly,  the 
grounds  on  which  the  title  of  the  respective  parties  will  be  consid- 
ered. From*  the  issue  made  by  the  pleadings,  we  do  not  consider 
the  New  Madrid  locations,  or  any  right  under  them,  as  in- 
[  *  383  ]  volved  in  the  case.  They  were  necessarily  set  *  aside,  if 
not  abandoned,  by  the  defendants,  when  they  located  their 
floating  rights  on  the  land  in  controversy,  on  which  patents  were* ob- 
tained. The  right  of  the  complainant  hasj  from  its  origin,  been  hos- 
tile to  the  New  Madrid  cMms. 

The  equity  of  the  complainant  must  rest  upon  his  occupancy  and 
improvement  of  the  land,  whether  he  claims  under  the  Cherokee 
warrant,  or  a  preemption  imder  the  act  of  1830.  The  defendant's  le- 
gal title  will  be  considered  as  founded  exclusively  on  the  locations 
made  by  the  floating  rights,  on  which  the  patents  were  obtained. 

The  two  claims,  set  up  by  the  complainant  in  his  bill,  require  dif- 
ferent facts,  in  the  order  of  time,  to  sustain  them;  but  they  are  in  no 
respect  inconsistent  with  each  other.  The  Cherokee  float  could  be 
located  only  on  unoccupied  land,  or  on  land  improved  by  the  holder 
of  the  warrant. 

As  the  land-officers  at  Batesville  would  not  permit  the  complain- 
ant to  make  an  entry  under  either  claim,  it  is  therefore  important  to 
ascertain  on  what  ground  they  decided ;  and  also  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  right  as  claimed.  There  ean  be  no 
question  that  the  decision  of  these  officers  was  founded  on  the  prior 
New  Madrid  locations.  These  were  made  before  the  complainant 
took  possession  of  the  land.  This,  under  the  circumstances,  being 
an  insuperable  objection  to  the  entry,  no  court  can  presume  that  their 
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decision  was  made  on  any  other  gFound^  unless  such  ground  was 
stated  or  the  evidence  was  defective. 

The  voluminous  correspondence  of  the  general  land-office  shows, 
that  the  land-officers  considered  the  above  New  Madrid  locations  as 
an  appropriation  of  the  land.  Was  the  evidence  adduced  by  com- 
plainant sufficient  to  establish  his  right  ? 

The  authority  to  Samuel  C.  Roane  to  make  the  entry,  as  the  agent 
of  Cunningham,  under  the  act  of  1824,  was  undoubted.  The  appli* 
cation  to  make  the  entry  was  made  in  due  form.  The  Cherokee 
warrant  had  been  issued  by  the  land-officers,  who  were  called  upon 
to^make  the  entry.  The  assignments  upon  the  warrant  were  primd 
fade  evidence  of  right  in  Cunningham,  and  there  does  not  appear 
to  have  been  any  objection  to  them;  they  must  be  considered,  there- 
fore as  having  been  held  sufficient  The  money  on  the  entry  was 
offered  to  be. paid  to^the  receiver,  and  the  only  defect  in  the  evidence 
was  as  to  the  improvements  and  occupancy  of  the  complainants. 
These,  it  is  contended,  the  court  may  presume  were  within  the 
knowledge  of  the  land-officers,  or  that  the  facts  were  proved  by  parol, 
or  that  they  were  proved  by  affidavits,  which  have  become  mislaid  or 
lost  As  the  proof  in  the  record,  in  regard  to  these  facts,  applies 
to  the  preemption  daimed  under  the  act  of  1880,  there  is  no  occa- 
sion to  resort  to  presumptions  on  this  head. 

*  The  preemption  act  of  the  29th  of  May,  1830,  in  the  [  *  384  ] 
first  section,  provided,  *^  that  every  settler  or  occupant  of 
the  public  lands,  prior  to  the  passage  of  this  act,  who  is  now  in  pos- 
session, and  cultivated  any  part  thereof  in  the  year  1829,  shall  be, 
and  he  is  hereby  authorized  to  enter,  with  the  register  of  the  land- 
office  for  the  district  in  which  the  lands  may  lie,  by  legal  subdivisions, 
any  number  of  acres,  not  more  than  one  hundred  and  sixty,  or  a 
quarter  section  to  include  his  improvement,  upon  paying  to  the 
United  States  the  tiien  minimum  price  of  said  lands." 

Under  this  law  the  applicant  was  a  witness,  and  Cunningham  was 
interrogated  by  the  land-officers  on  his  application.  He  stated  that 
in  the  year  1829,  he  cultivated  about  four  acres  on  the  quarter  sec- 
tion claimed,  and  that  he  had  been  in  possession  of  said  improve- 
ment for  near  ten  years,  and  that  he  was  still  in  possession  of  it 
And  he  further  stated.  Christian  Brumbach  had  an  improvement  on 
the  same  quarter  section  which  he  had  in  cultivation,  in  the  year 
1829,  and  h{LS  continued  to  hold  possession  of  the  same  to  this  time. 
This  statement  is  corroborated  by  the  oath  of  C.  Brumbach,  and  as 
to  the  occupancy  and  improvement  of  complainant,  by  C.  H.  Pel- 
bam  and  Richard  Searcy. 

It  is  clearly  shown  that  the  improvements  of  Cunningham,  up  to 
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1831,  were  wholly  on  the  qaatter  section  claimed ;  and  that  his  cul- 
tivation and  occupancy  continued  without  inteiruption  from  the  time 
he  took  possession  in  1821,  until  the  fall  of  the  year  1831.  He  then 
removed  to  his  present  residence,  the  principal  part  of  which  is  on 
the  northwest  quarter  section,  but  a  part,  if  not  all,  of  his  outbuild- 
ings, are  on  the  southeast  quarter.  His  former  residence  was  south 
of  his  present  one.  The  improvement  he  made  at  first  is  still  culti- 
vated by  him. 

As  lot  number  one,  on  which  the  complainant's  first  house  was 
built,  was  conveyed  to  Bertrand,  his  step-son,  in  1821,  by  O'Haira, 
it  is  contended  that  the  complainant  had  no  such  residence  on  the 
land,  as  to  entitle  him  to  preemption.  Bertrand  was  a  minor,  and 
lived  with  his  step-father  at  the  time,  and  it  is  quite  clear  that  a  minor 
cannot  claim  a  preemptive  right  But,  in  addition  to  this,  as  the 
case  is  now  before  us,  it  does  not  appear  that  O'Harra  had  any  right 
to  the  lot  conveyed. 

It  is  objected  that  Cunningham's  improvements,  though  on  the 
quarter  section  claimed,  are  limited  by  the  boundaries  of  a  certain 
square,  or  lots,  within  the  city  of  ^^  Little  Rock;"  and  that,  conse- 
quently, he  cannot  claim  a  preemption  for  the  quarter  section. 

On  the  20th  of  November,  1821,  certain  individuals,  assuming  to 
be  owners  and  proprietors  of  the  northeast  fractional  quar- 
[  *  385  ]  ter  *  of  section  number  three,  and  of  fractional  section  number 
two,  of  tovsmship  number  one,  north  of  the  base  line  in  range 
number  twelve  west,  entered  into  a  deed  of  assurance,  in  which  they 
agreed  to  lay  out  the  town  of  Little  Rock,  specifying  the  streets  and 
alleys,  and  making  certain  donations  of  public  squares  and  lots  for 
public  purposes.  This  plat  appears  to  have  been  surveyed  so  as  to 
embrace  the  quarter  section  in  controversy.  In  their  answers,  the  de- 
fendants specify  a  number  of  lots  sold  in  the  southeast  quarter,  and 
they  allege  the  greater  part  of  it  has  been  sold  in  lots.  The  proprie- 
tors in  their  deed  say,  that  they  extended  the  plat  to  adjoining  lands 
not  owned  by  them. 

This  survey  of  lots  in  the  southeast  quarter  of  section  three,  if 
made  without  authority,  cannot  embarrass  the  complainant's  right. 
The  New  Madrid  locations  being  out  of  the  case,  should  the  right  of 
the  complainant  be  sustained  against  the  legal  title  of  the  defendants, 
the  surveys  must  be  considered  as  void.  The  town  was  incorporated 
in  1825,  and,  by  the  act  of  1827,  the  corporation  was  extended  so  as 
to  embrace  the  whole  of  the  town  plat 

When  the  improvement  of  the  complainant  was  commenced,  the 
southeast  quarter  was  in  its  natural  state,  unchanged  by  any  im- 
provement. 
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Every  legal  requisite  appears  to  have  been  complied  with  undeT 
the  act  of  1830,  to  entitle  the  complainant  to  a  preemption.  His  im- 
provement and  occupancy  under  the  law  were  clearly  proved.  In- 
deed, it  would  seem  from  the  facts,  that  he  was  entitled  to  become 
the  purchaser  of  the  land  under  the  law  of  1824.  But  all  the  facts 
necessary  to  establish  his  right  were  before  the  register  and  receiver 
on  his  second  application.  His  application  to  make  the  entry  may 
be  said  to  have  been  rejected,  because  it  was  not  allowed.  But  no 
doubt  can  exist  as  to  the  ground  of  the  rejection.  It  was  not  on  ac- 
count of  any  deficiency  in  the  proof,  but  on  the  ground  of  the  New 
Madrid  locations.  This  is  placed  beyond  question  by  the  parol  proof 
in  the  case,  and  the  correspondence  of  the  general  land-office.  Other 
objections  to  the  claim,  after  the  second  rejection,  were  stated  by 
that  officer,  which  alleged  a  want  of  diligence  by  the  complainant  in 
failing  to  do  what  he  has  proved  was  done  in  the  prosecution  of  his 
right.  Some  of  these  objections  showed  a  misapprehension  of  the 
facts,  others  of  the  law. 

The  offices  at  BatesviUe  were  loosely  kept;  and  it  appears  in  proof 
that,  some  year  or  two  before  his  death,  Boswell,  the  register,  became 
intemperate,  and  his  duties  were  neglected.  Great  labor  was  required 
from  his  successor  to  reduce  to  system  the  confused  mass  of  paper* 
be  found  in  the  office. 

It  was  the  practice  of  the  office  to  indorse  on  the  envelop 
*of  the  preemption  papers  the  decision,  of  which  no  other  [  *  386  ] 
entry  was  made.  And  one  of  the  witnesses  states  that 
**  rejected "  was  indorsed  on  the  envelop  which  inclosed  the  papers 
of  Cunningham.  It  is  difficult  to  reconcile  this  fact  with  two  lists  in 
the  record,  duly  certified,  of  preemptions  allowed,  in  both  of  which 
the  name  of  Cunningham  is  found.  The  word  *< rejected"  is  on  one 
of  the  lists.  There  can  be  no  doubt  the  claim  was  rejected  as  often 
as  it  was  brought  to  the  notice  of  the  land  department,  so  long  as 
the  New  Madrid  locations  were  sanctioned.  No  other  decision  could 
be  made.  But,  on  the  6th  of  June,  1838,  floats  were  permitted  to  be 
located  on  the  quarter  section  in  controversy,  covered  by  the  New 
Madrid  locations.  This  was  procured  through  the  agency  of  the 
defendants,  |Lnd  for  their  benefit 

It  was  the  result  of  a  controversy  of  nearly  twenty  years'  continu- 
ance. Since  1821,  Cunningham  had  occupied  the  land,  and  had 
carried  on  the  controversy  with  a  commendable  energy,  and  at  no 
small  expense  of  time  and  money.  He  urged  his  claim  at  the  gen- 
eral land-office,  personally  and  by  agents.  The  correspondence  on 
the  subject  was  earnest  and  voluminous.   But  the  defendants,  having 
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made  their  entries,  received  the  legal  title.     And  their  equity  must 
now  be  compared  with  that  of  the  complainants. 

The  New  Madrid  locations  were  controlled  by  the  defendants. 
And  they  were  not  withdrawn,  or  the  obstacle  which  they  created 
removed,  until  the  defendants'  entries  were  made.  The  floats  under 
which  these  entries  were  permitted,  were  issued  under  the  act  of 
1830,  continued  in  force  by  the  act  of  1834.  The  second  section  of 
the  act  declared  that  these  floats  should  be  so  located  ^  as  not  to 
interfere  with  other  settlers,  having  a  right  of  preference."  And  the 
circular  of  the  land-office  directed  that  they  "  should  be  restricted  to 
unimproved  and  vacant  lands." 

These  stringent  regulations  were  not  sufficient  to  protect  the  rights 
of  the  complainant.  His  occupancy,  improvements,  and  claim  were 
known  to  the  defendants,  and  to  all  the  officers  of  the  government, 
who  acted  on  the  subject.  They  excused  or  justified  themselves  on 
the  ground  that,  by  permitting  the  entry  to  be  made,  many  of  the 
citizens  of  "  Little  Rock  "  would  be  quieted  in  their  titles. 

On  the  6th  of  July,  1838,  an  instrument  under  seal  was  entered 
into  between  Roswell  Beebe,  to  whom  the  patents  were  issued,  of 
the  one  part,  and  the  mayor  and  aldermen  of  the  city  of  "  Little 
Rock,"  in  behalf  of  said  city,  as  well  as  in  behalf  of  the  State  of  Ar 
kansas,  and  also  in  behalf  of  any  person  or  persons  who 
[  •  387  ]  may  have  in  his  own  right  a  proper  and  regular  chain  *  of 
conveyance  or  conveyances  of  any  town  lot  or  lots  situated 
in  the  first  original  town,  now  city  of  "  Little  Rock,"  derived  from, 
by,  or  under  any  one  or  more  of  the  original  owners  and  proprietors 
of  the  town,  as  represented  upon  the  first  original  plan  as  then  sur- 
veyed and  laid  off  into  town  lots,  of  the  other  part,  witnesseth  that, 
whereas  the  said  Roswell  Beebe  has  caused  to  be  located  and  entered 
with  preemption  floating  claims,  at  the  land-office  at  ^  Little  Rock," 
and  upon  which  the  city,  south  of  the  Arkansas  River,  and  west  of 
the  Quapaw  line,  is  now  built,  the  following  described  tracts  or  par- 
cels of  land,  to  wit,  the  northeast  firactional  quarter  of  fractional  sec- 
tion three,  and  the  west  fractional  part  of  the  northwest  and  south- 
west firactional  quarters  of  fractional  section  two,  aU  in  township 
one,  north  of  the  base  line  of  range  twelve  west,  &cc.  And  in  all 
cases  where  purchases  of  lots  had  been  made  in  the  above  tracts, 
Beebe  bound  himself  to  release  to  the  purchasers. 

This  arrangement  induced  the  land-officers  to  permit  the  entries  to 
be  made,  as  well  on  the  southeast  quarter  in  controversy,  as  on  the 
tracts  above  described.  And  it  was  considered  at  the  general  land- 
office  as  a  sufficient  compliance  with  the  circular  of  that  office,  dated 
the  11th  of  October,  1837.     The  patents  on  this  view  were  issued  tc 
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6eebe ;  and  on  the  11th  of  January,  1842,  Beebe  conveyed  one  half 
«f  the  southeast  quarter  in  controversy  to  Ashley. 

However  satisfactory  the  agreement  of  Beebe  may  have  been  to 
claimants  of  lots  on  the  tracts  specified  in  his  agreement,  as  it  did 
\iot  embrace  the  land  claimed  by  the  complainant,  it  was  not  de- 
signed for  his  benefit.  And  it  is  unaccountable  that  the  land-officers 
at  little  Rock  and  at  Washington  should  have  considered  the 
arrangement  as  a  compliance  with  the  regulation  which  prohibited 
the  entry  of  floats  upon  improved  or  occupied  land.  And  it  is 
worthy  of  remark  that  these  locations  were  permitted  to  be  made  at 
Little  Bock,  while  the  claimant  was  at  Washington  prosecuting  his 
claim. 

Has  the  complainant  placed  himself  in  a  position  to  object  to  the 
defendants'  equity  ?  He  did  every  thing  he  could  reasonably  be  re- 
quired to  do,  to  locate  his  Cherokee  warrant  on  the  land,  under  the 
act  of  1824.  Had  it  been  objected  on  that  application  that  he  did 
not  prove  his  improvement  and  occupancy,  the  witnesses  would  at 
once  have  been  called.  With  this  exception,  he  did  every  thing  the 
law  required  to  perfect  his  claim. 

But,  under  the  act  of  1830,  his  proof  was  in  no  respect  defective. 
It  was  worthy  of  the  highest  credit,  and  full  to  every  point ;  and  the 
money  was  offered  to  be  paid.  But  the  locations  of  the  New  Madrid 
warrants  were  an  obstacle  then,  as  they  had  been  on  the 
first  application.  These  locations  were  not  in  the  *  way  of  [  *  388  J 
defendants'  floats,  and  it  is  not  material  to  inquire,  by  what 
means  they  were  set  aside.  This  being  done,  the  rights  of  the  com- 
plainant were  paramount  to  those  acquired  under  the  new  location* 
Those  rights  were  founded  on  the  settlement  and  improvement  in 
1821,  and  on  the  acts  done  subsequently  in  the  prosecution  of  his 
daim.  Having  done  every  thing  which  was  in  his  power  to  do,  the 
law  required  nothing  more.  And  the  defendants  who  caused  the 
floats  to  be  located  on  the  premises,  had  full  notice  of  the  complain- 
ant's rights.  They  are  chargeable  with  this  notice.  Under  the 
second  section  of  the  act  of  the  29th  of  May,  1830,  and  the  circular 
of  the  commissioner  of  the  general  land-office,  of  the  11th  of  October, 
1847,  so  far  as  the  new  entries  interfered  with  the  rights  of  the  com- 
plainant, they  were  void.  They  were  in  conflict  with  the  law  and 
the  regulation. 

The  pretence  that  the  agreement  of  Beebe,  which  bound  him  to 
eJicecute  deeds  to  the  purchasers  of  lots,  was  a  compliance  with  the 
above  circular,  so  far  as  regards  the  land  in  controversy,  was  without 
foundation.  It  may  have  misled,  the  officers  at  Washington,  and  in 
this  it  may  have  answered  its  purpose.     The  officers  of  the  govern- 
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meat  are  the  agents  of  the  law.     They  cannot  act  beyond  its  provis* 
ions,  nor  make  compromises  not  sanctioned  by  it. 

By  the  second  section  of  the  act  of  1830,  it  is  provided :  "  That,  if 
two  or  more  persons  be  settled  upon  the  same  quarter  section,  the 
same  may  be  divided  between  the  first  two  actual  settlers,  if  by  a 
north  and  south,  or  east  and  west  line,  the  settlement  or  improve- 
ment of  each  can  be  included  in  a  half  quarter  section." 

At  the  time  the  complainant  applied  for  a  preemption  under  the 
act  of  1830,  he  stated  that  Christian  Brumbach  had  an  improvement 
on  the  same  quarter  section,  which  he  had  in  cultivation  in  the  year 
1829,  and  has  continued  to  hold  possession  of  the  same  to  this  time. 
And  it  was  proved  that  Brumbach  cultivated  the  land  in  1830.  The 
improvement  occupied  by  complainant  was  commenced  about  the 
same  time  as  the  one  occupied  by  Brumbach ;  and  the  evidence 
shows  that  they  were  the  first  settlers  on  the  land.  This  we  suppose, 
under  the  law,  limits  the  preemption  claimed  by  the  complainant  to 
one  half  of  the  quarter  section.  The  residence  and  improvement  of 
Brumbach  brought  him  primd  facie  within  the  law;  whether  he  ap- 
plied for  and  attained  a  preemption  or  not.  It  was  necessary,  under 
the  regulations  of  the  general  land-office,  that  the  complainant  should 
state,  in  his  applications,  the  occupancy,  improvement,  and  cultiva- 
tion of  Brumbach ;  and  whatever  objection  may  be  made 
[  *  389  ]  to  his  preemption  claim  by  the  government,  *  cannot  enlai^ 
the  right  of  the  complainant  Brumbach  applied  for  a  pre- 
emption in  the  quarter  section,  under  the  act  of  1830,  and  established 
his  right  in  every  thing,  except  the  tender  of  the  money.  His  daim 
was  rejected,  no  doubt,  on  the  same  ground  as  was  that  of  the  com- 
plainant's. 

Brumbach  had  conveyed  his  right  to  Ashley,  in  whom  the  legal 
title  is  vested  to  one  half  of  the  quarter  section.  This  removed  the 
objection  to  the  location  of  one  of  the  floating  rights  for  eighty  acres 
on  the  quarter,  as  the  improvement,  if  not  made  by  Ashley,  was 
owned  by  him.  In  regard  to  the  one  half  of  the  quarter,  the  entry 
was  not  prohibited  by  the  second  section  of  the  act  of  1830,  or  the 
circular  of  1837.  To  extend  the  preemptive  right  of  the  complainant 
over  the  entire  quarter,  would  cover  improvements  of  another  indi- 
vidual, made  about  the  same  time  as  those  on  which  his  preemption 
is  founded.  This  would  disregard  the  express  provision  of  the  law, 
which  gives  to  each  settler,  where  there  are  two  upon  the  same  quarter 
section,  eighty  acres. 

As  the  right  set  up  by  the  complainant  arises  under  an  act  of 
congress,  and  the  decision  of  the  supreme  court  of  Arkansas  was 
against  that  right,  this  court  has  jurisdiction  of  the  case. 
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We  have  not  considered  any  right,  equitable  or  legal,  as  arising 
onder  the  New  Madrid  locations,  laid  upon  the  land  in  dispute. 
Such  right,  if  any  existed,  is  not  presented  in  the  pleading,  in  such  a 
form  as  to  require  its  consideration  and  decision.  It  therefore  remsdns 
wholly  unaffected  by  the  decree. 

The  facts  in  the  case  are  exceedingly  voluminous  and  complicated, 
but  we  have  considered  them,  and  the  legal  and  equitable  bearing 
they  have  upon  the  title  of  the  parties*  Upon  this  view,  we  are 
brought  to  the  conclusion  that  the  entries  on  which  the  defendants' 
patents  were  issued,  were  void,  so  far  as  they  interfere  with  the  claim 
of  the  complainant,  for  the  reasons  stated,  and  that,  consequently,  the 
patents  are  also  void.  The  decree  of  the  supreme  court  of  ArkEuisas 
is  therefore  reversed,  and  the  cause  is  remanded  to  that  court,  with 
instructions  to  enter  a  decree  in  pursuance  of  this  opinion.  And  in 
order  to  give  more  definitely  our  views,  we  state  that,  on  a  full  con- 
sideration of  the  pleadings  and  proof  in  the  case,  we  consider  that  the 
two  entries  of  eighty  acres  each,  made  in  the  name  of  Samuel  Plum- 
mer  and  Mary  Louisa  Jenbeau,  on  the  southeast  quarter  of  section 
number  three,  in  township  one  north,  and  in  range  twelve,  west  of 
the  fifth  principal  meridian,  south  of  the  Arkansas  River,  are  void  so 
far  as  they  interfere  with  the  preemptive  right  of  Matthew  Cunning- 
ham  to  one  half  of  the  said  quarter ;  and  that  Roswell  Beebe,  and  the 
heirs  of  Chester  Ashley,  deceased,  defendants,  shall  execute 
a  deed  of  quitclaim  *  to  the  said  Cunningham,  on  his  paying  [  *  390  ] 
or  tendering  to  them  the  minimum  price  of  the  public  land, 
with  interest  firom  the  6th  of  June,  1838,  the  time  the  above  entries 
were  made,  to  one  half  of  the  above  quarter  section,  by  east  and  west, 
or  north  and  south  lines,  so  as  to  include  his  improvement  on  the 
quarter  section,  or,  if  such  a  division  cannot  be  made,  that  they  con* 
vey  to  him,  as  aforesaid,  a  joint  interest  of  one  half  in  the  quarter 
section. 

And  the  court  order  that  the  decree  shall  in  no  respect  affect  any 
right  which  may  or  does  exist  under  the  New  Madrid  locationsi  Ir 
the  defendants  or  other  persons,  if  any  there  be. 

20  H.  6;  22  H.  198;  1  B.  182;  2  B.  65i. 
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Mary  Lucinda  Bosley,  Henry  Bosley,  Mary  Jane  Davis,  Sally 
Ann  Davis,  James  Bosley,  and  Meldrid  Bosley,  Infants,  by 
their  Guardian  and  next  Friend,  John  Bosley,  and  John  Bos- 
ley, Son  of  the  said  John,  v.  Margaret  E.  Wyatt,  Executrix 
of  Elizabeth  N.  Bosley,  deceased. 

14  H.  390. 

A  contract  bj  a  testator,  after  making  his  will,  to  lease  land  for  ninetj-nine  jears,  rcsenring 

a  ground  rent,  with  the  right  to  the  lessee  to  extinguish  the  reversion  bj  payment  of  a 

fixed  sum,  works  such  a  change  of  interest  as  revokes  the  devise. 
Whether  a  residuary  clause  passes  land  the  specific  devise  whereof  was  revoked  by  a  change 

of  interest  by  act  of  the  testator  after  the  date  of  his  will,  is  a  question  of  intent,  to  be 

decided  in  each  case,  upon  its  oWn  circumstances. 

Appeal  firom  the  circuit  court  for  Maryland  district 

Mayer^  for  the  appellants. 
Campbell  and  Johnson^  contra. 

[  •  394  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  dispute  in  this  case  arises  out  of  the  will  and  codicil 
of  James  Bosley,  late  of  the  city  of  Baltimore.  The  will  was  exe- 
cuted in  1838,  and  the  codicil  in  1839.  He  died  in  December, 
1843. 

In  his  will|  after  sundry  specific  devises  and  bequests,  he  devised 
and  bequeathed  all  his  lands  and  other  real  estate,  in  Baltimore,  Ce- 
cil, and  Alleghany  counties,  in  Maryland,  and  also  in  Florida,  and 
his  house  and  lot  in  Santa  Croix,  and  all  the  real  estate  he  might 
have  elsewhere,  to  his  wife,  Elizabeth  N.  Bosley,  her  heirs  and  assigns, 
in  trust  to  sell  the  same  to  the  best  advantage,  and  directed  the  net 
proceeds,  together  with  all  the  residue  of  his  estate,  real,  personal,  and 
mixed,  not  therein  before  devised,  to  be  equally  divided  —  one  half  to 
his  wife,  and  the  other  to  the  children  of  his  brother.  Dr.  John  Bosley. 
After  making  his  will,  and  previous  to  the  codicil,  he  sold  all  of  the 
lands  particularly  mentioned  in  the  residuary  clause  of  the  will  above 
stated,  except  some  lands  lying  in  Baltimore  county,  and  except  also 
his  Florida  land  and  part  of  that  in  Alleghany  county,  of  which  it 
seems  he  had  been  unable  to  obtain  possession.  And  at  the  time  of 
making  the  codicil,  he  held  some  of  the  proceeds  of  these  sales  in 
bonds  and  other  securities,  and  with  the  residue  had  purchased  other 
property. 

By  the  codicil,  he  devised  his  summer  residence,  situated 

[  •  395  ]  in  •  Baltimore  county,  to  his  wife,  and  also  the  securities  he 

held  for  the  lands  sold  in  Cecil  county,  —  and  directed  all 
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the  property  he  had  acquired  after  the  date  of  his  will  to  be  sold,  and 
the  proceeds  to  be  equally  divided  between  his  wife  and  her  sister, 
Margaret  E*  NoeL  Then  follows  a  residuary  clause  in  the  following 
words :  — 

"  Lastly,  my  pew  in  St.  Paul's  church,  and  all  my  other  property, 
real  or  personal,  and  all  money  in  bank  belonging  to  me  at  the  time 
of  my  decease,  I  give,  devise,  and  bequeathe  unto  my  said  wife, 
Elizabeth  N.  Bosley,  and  her  heirs  forever ;  and  I  ratify  and  confirm 
my  said  last  will  in  every  thing  except  where  the  same  is  hereby 
revoked  and  altered  as  aforesaid." 

Upon  this  will  and  codicil  the  appellants,  who  are  the  children  of 
Dr.  John  Bosley,  claim  the  one  half  of  this  personal  property  left  by 
the  testator  at  his  death,  and  also  one  half  of  the  lands  not  specifically 
devised,  upon  the  ground  that  the  residuary  clause  in  the  will  is  not 
revoked  by  that  in  the  codiciL 

This  claim  is  altogether  untenable.  The  residuary  clause  in  the 
codicjl  is  inconsistent  with  that  in  the  will,  and  consequently  revokes 
it. 

There  is  another  claim,  however,  which  presents  a  question  of  more 
difficulty. 

It  appears  that,  at  the  time  of  making  his  will,  the  testator  held,  in 
fee-simple,  fifty  acres  of  land  in  Baltimore  county ;  and  that  in  1842, 
after  the  execution  of  the  codicil,  he  entered  into  a  contract  with  a 
certain  Horatio  6.  Armstrong,  whereby  he  covenanted  that  in  con- 
sideration of  the  payment  of  $2,000,  at  the  times  specified  in  the 
agreement,  and  the  annual  ground  rent  of  $210,  payable  semi-annually, 
he  would  lease  the  said  land  to  Armstrong,  his  executors,  adminis- 
trators, and  assigns,  for  ninety-nine  yeeurs,  renewable  forever,  with  the 
right  to  the  said  Armstrong  to  extinguish  the  ground  rent,  upon  the 
payment  of  $3,500  at  any  time,  to  the  said  James  Bosley,  his  heirs 
and  assigns.  The  testator  died  before  the  cash  payments  were  made, 
and  the  money  was  afterwards  received  by  his  widow,  and  the  lease 
executed  by  her  according  to  the  terms  of  the  covenant. 

As  this  was  a  part  of  the  land  in  Baltimore  county,  and  was  there- 
fore specifically  devised  in  the  residuary  clause  of  the  will,  it  was  not 
revoked  by  the  general  devise  of  the  residue  of  his  real  and  personal 
property  in  the  codicil.  The  question  therefore  is,  whether  the  con- 
tract  with  Armstrong  was  an  implied  revocation  of  the  devise  in  the 
will. 

The  adjudged  oases  upon  implied  revocations  are  collected  together 
in  4  Kent's  Com.  528,  and  the  rule  he  deduces  from  them 
*  is  this,  ^^  that  the  same  interest  which  the  testator  had  [  *  396  ] 
when  be  made  bis  will  should  continue  to  be  the  same  in« 
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terest,  and  remain  unaltered  to  his  death,  and  that  the  least  alteration 
in  that  interest  is  a  revocation."  A  valid  agreement  or  covenant  to 
convey,  which  equity  will  specifically  enforce,  will  operate  in  equity 
as  a  revocation  of  a  previous  devise  of  the  land.  Walton  v*  Walton, 
7  Johns.  Ch.  Rep.  268. 

In  the  case  before  us,  the  interest  which  the  testator  had  in  this 
land  at  the  time  of  making  his  wiU,  was  converted  into  money  by  his 
contract  with  Armstrong.  It  was  a  sale  and  an  agreement  to  convey 
his  whole  interest  in  the  land.  It  is,  therefore,  unlike  the  case  of  a 
lease  for  years,  or  of  ninety-nine  years,  renewable  forever,  in  which 
the  lessor  retains  the  reversion,  and  does  not  bind  himself  to  convey 
it  on  any  terms  to  the  lessee. 

The  form  of  the  contract  adopted  in  this  instance,  between  the 
testator  and  Armstrong,  is  in  famiUar  use  in  the  sale  of  lots  in  the 
city  of  Baltimore  and  the  adjacent  country.  It  has  nearly,  if  not 
altogether,  superseded  the  old  forms  of  contract,  where  the  vendor 
conveyed  the  lands,  and  took  a  mortgage  to  secure  the  payment  of 
the  purchase-money  —  or  gave  his  bond  for  the  conveyance,  and  re- 
tained the  legal  title  in  himself  until  the  purchase-money  was  paid* 
And  it  has  taken  the  place  of  these  forms  of  contract,  because  it  is 
far  more  convenient  both  to  the  seller  and  the  purchaser.  For  it 
enables  the  vendee  to  postpone  the  payment  of  a  large  portion  of  the 
purchase-money  until  he  finds  it  entirely  convenient  to  pay  it ;  and, 
at  the  same  time,  it  is  more  advantageous  to  the  vendor,  as  it  gives 
him  a  better  security  for  the  punctual  payment  of  the  interest ;  and 
while  an  extended  credit  is  given  to  the  vendee,  it  is  to  the  vendor  a 
sale  for  cash.  For  if  his  ground  rent  is  well  secured,  he  can,  at  any 
time,  sell  it  in  the  market  for  the  balance  of  the  purchase-money  left 
in  the  hands  of  the  vendee.  It  wiU  be  observed  that  the  rent  reserved 
is  precisely  the  interest  on  the  amount  of  the  purchase-money  remain- 
ing unpaid.  And  when  it  must  be  admitted  that  a  sale  in  which  a 
bond  of  conveyance  is  given,  and  the  title  retained  by  the  vendor,  to 
secure  the  payment  of  the  purchase-money,  is  in  equity  a  revocation, 
there  would  seem  to  be  no  good  reason  for  holding  otherwise  in  the 
case  before  us,  where  the  vendor  is  equally  bound  to  convey  when 
the  whole  purchase-money  is  paid.  A  distinction  between  the  cases 
would  rest  on  a  difference  in  form,  rather  than  of  substance  and  prin- 
ciple. It  would,  moreover,  make  the  revocation  depend  upon  the 
will  of  a  stranger,  and  not  upon  that  of  the  testator.  For  if  Arm- 
Btrong  had  paid  to  him  in  lus  lifetime  the  whole  amount  of  the  pur- 
chase money,  as  he  had  a  right  to  do  under  the  contract,  it 
f  *397  ]  •  is  very  clear  that  the  devise  would  then  have  been  revoked. 
And  if  the  purchaser's  omission  to  pay  prevents  the  contract 
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from  being  a  revocation,  the  vaUdiiy  of  the  devise  is  made  to  depend, 
not  upon  the  will  or  the  act  of  a  testator,  but  that  of  a  stranger,  over 
which  the  testator  has  no  control.  We  think  a  distinction  leading  to 
that  result  cannot  be  maintained,  and  that  the  devise  in  question  was 
revoked  by  the  contract  with  Armstrong. 

The  counsel  for  the  appellants,  however,  contends,  that  if  the  will 
is  revoked,  and  the  land  converted  into  money,  yet  there  was  a  legal 
reversionary  interest  remaining  in  him ;  and  that  the  rent  reserved, 
being  incident  to  the  reversion  and  pertaining  to  the  realty,  cannot 
pass  under  a  bequest  of  money  or  personal  estate. 

But  it  must  be  remembered  that  the  residuary  clause  in  the  codicU 
gives  to  his  wife  all  his  real  as  well  as  personal  property,  not  other- 
wise disposed  of;  and  therefore  is  broad  enough  to  embrace  the  in- 
terest in  question,  although,  in  contemplation  of  law,  it  belongs  to 
the  realty. 

We  do  not  mean  to  say,  that  every  residuary  clause  in  a  codicil 
will  pass  land  specifically^devised  in  a  will,  where,  by  some  act  of 
the  testator,  the  devise  is  impliedly  revoked  after  the  codicil  was  ex- 
ecuted. There  are  adjudged  cases  upon  certain  wills  where  it  has 
been  held  otherwise.  But  whether  the  property  passes  to  the  devisee 
or  descends  to  the  heir,  as  in  a  case  of  intestacy,  must  depend  upon 
the  intention  of  the  testator,  to  be  gathered  from  the  will  and  codiciL 
It  is  always  necessarily  a  question  of  intention.  No  two  wiUs,  prob- 
ably, were  ever  written  in  precisely  the  same  language  throughout ; 
nor  any  two  testators  die  under  the  same  circumstances  in  relation 
to  their  estate,  family,  and  friends.  And  it  would  be  very  unsafe  as 
well  as  unjust  to  expound  the  will  of  one  man,  by  the  construction 
which  a  court  of  justice  had  given  to  that  of  another,  merely  because 
similar  words  were  used  in  particular  parts  of  it. 

Undoubtedly,  there  are  fixed  rules  of  law  in  relation,  to  the  con- 
struction of  certain  words  and  phrases  in  a  will,  which  have  been 
established  by  a  long  course  of  judicial  decisions ;  and  which  have 
become  landmarks  of  property,  and  cannot  therefore  be  disturbed. 
But  in  most  of  the  cases  in  which  they  have  been  applied,  it  is  to  be 
feared  that  they  have  not  accomplished,  but  defeated,  the  testator's 
intentions. 

They  owe  their  origin  to  the  principles  of  the  feudal  system,  which 
always  favored  the  heir  at  law,  because  it  was  its  policy  to  perpetuate 
large  estates  in  the  same  family.  And,  acting  upon  this  prindplei 
tiie  English  courts  of  justice  have,  in  some  instances,  placed 
the  narrowest  possible  construction  on  the  *  words  of  a  will  [  *  398  ] 
And  a  testator  sometimes  being  held  to  die  intestate  as  to 
portions  of  his  property,  and  left  it  to  descend  to  his  heir,  when  a  fail 
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and  reasonable  interpretation,  according  to  the  ordinary  acceptation 
of  the  words  used,  plainly  showed  that  the  whole  estate  was  intended 
to  be  devised  to  another. 

It  has  not  been  the  disposition  of  courts  of  justice,  in  modern  times, 
to  extend  the  application  of  these  rigid  technical  rules ;  but  rather  to 
carry  out  the  intention  of  the  testator,  when  no  fixed  rule  of  legal 
interpretation  stands  in  the  way.  And  this  is,  and  ought  to  be, 
more  especially  the  case  in  this  country.  For  wills  here  are  most 
frequentiy  drawn  by  persons  unacquainted  with  legal  phraseology, 
and  ignorant  of  the  meaning  which  the  law  attaches  to  the  words 
they  use.  The  property  devised  is,  perhaps,  in  the  greater  number 
of  cases,  the  fruits  of  the  testator's  own  industry.  And  the  policy 
and  institutions  of  the  country  are  adverse  to  the  feudal  policy  of 
favoring  the  heir  at  the  expense  of  the  devisee ;  and  of  construing, 
for  that  purpose,  the  words  of  the  will  in  their  most  restricted  sense, 
although  that  construction  obviously  defeats  the  intention  of  the 
testator. 

But  the  question,  arising  upon  this  will  and  codicil,  does  not  de- 
pend upon  any  word  or  phrase  to  which  the  law  has  affixed  a  certain 
and  definite  meaning.  The  words  used  are  legally  sufficient  to  pass 
the  property  to  his  widow,  and  the  only  question  is,  was  that  his 
intention,  as  we  gather  it  firom  the  will  and  codicil,  considered 
together?     We  think  it  was. 

Eleven  years  elapsed  between  the  date  of  the  will  and  that  of  the 
codicil.  The  situation  of  the  testator's  property  had  undergone  con* 
siderable  changes  during  that  time ;  and  his  mind  also  had  materially 
changed  as  to  the  manner  of  disposing  of  it.  The  lands  mentioned 
in  the  residuary  clause  of  his  will,  had,  with  a  very  small  exception, 
been  sold.  And  the  property  he  purchased  with  the  proceeds  of 
these  sales  or  otherwise  acquired  after  the  date  of  the  will,  was  de- 
vised by  the  codicil  to  his  wife  and  her  sister,  and  not,  as  before, 
divided  between  his  wife  and  his  brother's  children ;  and  the  whole 
of  his  personal  estate  is  given  exclusively  to  his  wife,  instead  of  the 
one  half  only  bequeathed  in  the  will.  The  land,  which  has  given 
rise  to  this  controversy,  was  also  sold  by  the  testator  in  his  lifetime, 
and  two  thousand  dollars  of  the  purchase-money  had  become  per- 
sonalty, and  as  such,  unquestionably  passed  to  the  wife,  by  the  residu- 
ary clause  in  the  codicil  The  testator's  remaining  interest  in  this 
property,  was  also  money,  and  not  land ;  but  by  reason  of  the  form 
in  which  he  contracted  to  sell  it,  this  portion  of  the  money  belonged 
to  the  realty.  It  is  impossible  to  suppose,  after  looking  at  these 
bequests  to  his  wife,  that  he  meant  to  die  intestate  of  this 
{  *  399  ]  moneyi  and  to  divide  this  small  portion  *  of  his  estate  in 
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two  parts,  giving  her  the  two  thousand  dollars,  but  withholding 
from  her  the  residue,  and  leaving  it  to  be  claimed  by  whoever 
might  chance  to  be  his  heir  at  law  at  the  time  of  his  death.  On  the 
contrary,  it  is  manifest,  from  the  whole  context  of  the  will  and  codicil, 
that  he  did  not  mean  to  die  intestate  of  any  portion  of  his  property ; 
and  that  what  did  not  pass  to  others  by  a  specific  devise  or  bequest, 
should  go  to  his  wife.  The  codicil  is  evidently  drawn  by  unskilful 
hEuids,  and  therefore,  according  to  settled  principles  of  law,  must 
receive  a  fair  and  liberal  interpretation  to  accomplish  the  intent. 
And  as  that  intent  is  apparent  in  favor  of  the  widow,  it  ought  not  to 
be  defeated  by  a  narrow  and  technical  construction  of  particular 
words. 

It  was  suggested  in  the  argument,  that  the  appeUauts  might  be 
entitled  to  a  remainder  in  fee  in  the  two  lots,  on  which  it  would 
seem  from  the  will  and  the  codicil  that  two  old  servants  of  the  testator 
were  living.  But  this  point,  very  properly,  was  not  pressed.  For 
the  lots  mentioned  in  that  clause  of  the  will,  in  which  a  remainder 
in  fee  is  given  to  the  appellants  after  the  death  of  Mrs.  Bosley,  are 
lots  on  which  there  were  improvements,  and  which  yielded  an  income. 
The  lots  in  question  were  not  of  that  description.  They  yielded  no 
income,  and  consequently  are  not  embraced  in  that  devise. 

Upon  the  whole,  therefore,  we  think  the  decree  of  the  circuit  court 
was  right,  and  must  be  affirmed 

14  H.  400. 


John  F.  Ennis,  Administrator  de  bonis  nan  of  Joseph  Zolkowski 
and  others,  v.  J.  H.  B.  Smith,  Administrator  of  George  Bom- 
FOHD,  Lewis  Johnson,  Administrator  de  bonis  non  of  Thaddeus 
Kosciusko,  James  Cabrico,  Samuel  Stott,  George  C.  Bom- 
FOHD,  Jacob  Gideon,  Ulysses  Ward,  and  Jonathan  B.  H. 
Smith. 

14  H.  400. 

Though  an  execator  of  an  administrator,  who  is  also  administrator  de  bonis  non  of  the  intestate, 
is  responsible  as  execator  under  the  law  of  Maryland,  for  assets  of  the  intestate  which  the 
execator  had  collected,  and  is  not  responsible  therefor  as  administrator  de  bonis  non,  yet  if 
he  render  an  account  of  them  to  the  orphans*  court  for  the  District  of  Columbia,  as  ad- 
ministrator de  bonis  non,  and  subsequently,  that  court,  under  the  act  of  February  20,  1846, 
4  8,  (9  Stats,  at  Large  4,)  compels  him  to  give  further  security  by  bonds,  his  sureties, 
upon  the  farther  bonds,  so  taken,  are  liable  for  what  was  thus  shown  by  4iis  accounts  to 
be  in  his  hands  as  administrator  de  bonis  non, 

Sj  the  law  of  France,  in  1816,  a  will  could  be  revoked  by  a  subsequent  will  or  an  act  before 
a  notary,  declaring  that  intention. 

A  bequest  '*  of  all  my  effects  '*  may  be  so  controlled  by  the  associated  words,  the  contentf 
of  the  will,  and  the  surrounding  circumstances,  as  not  to  have  their  full  natural  eflfect. 

Boles  concerning  the  evidence  of  domicile,  stated. 
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In  cases  of  intestacy,  personal  property  is  distribntable  according  to  the  law  of  the  testatot^a 

domicile. 
A  copy  of  the  civil  code  of  France,  presented  to  the  supreme  court  of  the  United  States,  by 

**  Lt  Garde  det  Sceaux  d$  France,^  was  held  to  be  admissible  evidence  of  the  written 

laws  of  France. 
A  decree  of  the  conrt  of  nobility  of  the  government  of  Grrodno,  and  another  of  the  conrt  of 

E^obryn,  in  Rnssian  Lithoania,  those  tribonals  being  proved  to  have  jorisdiction,  are 

evidence  of  a  pedigree  —  they  are  judgments  in  rem. 

Appeal  firom  a  decree  of  the  circuit  court  for  the  District  of  Co- 
lumbia.    The  case  is  stated  in  the  opinion  of  the  court 

Tochma/n^  and  Johnson^  for  the  appellants. 

Redin^  Ma/rbury^  and  Coose^  contra. 

{  •  412  ]     *  Wayne,  J.,  delivered  the  opinion  of  the  court^ 

The  purpose  of  this  suit  is  to  recover  for  the  descendants 
of  the  sisters  of  Gteneral  Kosciusko,  the  funds  which  he  owned  in  the 
United  States  at  the  time  of  his  death. 

Several  points  are  suggested  by  the  pleadings. 

We  will  consider  such  of  them  as  we  think  necessary,  after  hav- 
ing stated  the  origin  of  the  fund  in  controversy,  and  the  management 
of  it,  from  the  time  that  Kosciusko  placed  it  under  the  care  of  Mr. 
Jefferson  until  the  death  of  Colonel  Bomford)  the  administrator  de 
bonis  nofiy  in  eighteen  hundred  and  forty-eight. 

General  Kosciusko  came  to  the  United  States  early  in  our  revolu- 
tionary war,  to  join  our  army.  He  did  so  at  first  as  a  volunteer.  In 
October,  1776,  he  received  from  congress  the  commission  of  colonel 
of  engineers.  He  served  with  great  distinction  until  the  dose  of  the 
war,  and  then  retired  from  the  army,  after  our  independence  had  been 
cu^knowledged,  with  the  rank  of  brigadier-general.  He  stood  promi- 
nently with  those  great  men  of  our  own  country,  with  whom  he  had 
given  seven  years  of  his  Ufe  to  secure  its  freedom  and  nationality. 
He  returned  to  Poland,  poorer  than  when  he  came  to  us,  and  was,  in 
fact,  our  creditor  for  a  part  of  his  military  pay. 

His  subsequent  career  in  Europe  is  a  part  of  its  history.  All  that 
we  can  say  of  it  in  connection  with  this  case,  is,  that  he  returned  to 
the  United  States  after  be  was  released  from  the  prisons  of  Catlia- 
rine,  by  her  son  and  successor,  the  Emperor  PauL  Whilst  he  was 
absent  froift  the  United  States,  a  milits^  certificate  for  $12,280.54, 
had  been  issued,  as  due  to  him  for  services  during  the  war.  Not 
having  been,  for  several  years,  in  a  situation  to  claim  or  to  receive  it, 
until  his  return  to  the  United  States,  in  1798,  congress  passed  an  act 

*  Mr.  Justice  Catron  did  not  sit  in  this  cause. 
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ID  1799,  6  Stats,  at  Large,  32,  directiog  the  secretary  of  the  treasury 
to  pay  to  him  the  amount  of  the  certificate,  with  interest  from  the 
Ist  day  of  January,  1793,  to  the  31st  of  December,  1797.  It  was 
not  a  gratuity,  but  a  simple  act  of  justice,  graduated  then  by  the 
inability  of  our  country  to  do  more.  It  yet  remains  for  us  to  give 
some  national  testimonial  of  iis  virtues,  and  of  his  services  in  the 
war  of  our  independence.  Seven  years  of  peril  and  suffering,  of 
wise  forecast  in  counsels  of  war,  and  of  dauntless  bravery  in  the 
field,  may  claim  from  our  people  grateful  recollections,  and  the  ex« 
pression  of  them  in  the  best  way  that  they  can  be  commemorated  by 
art  The  cadets  at  West  Point,  unaided  by  the  government,  have 
reared  to  his  memory  a  monument  there,  and  it  is  the  only  memorial 
of  him  upon  the  face  of  our  land. 

*  That  military  certificate,  with  a  part  of  the  interest  upon  [  *  413  ] 
ity  was  the  basis  of  the  fund  now  in  controversy. 

It  was  paid  to  Kosciusko,  was  invested  in  American  stocks  in 
his  own  name,  and  placed  under  the  care  and  direction  of  Mr.  Jef- 
ferson. 

In  a  letter  from  Mr.  Jefferson,  in  answer  to  one  from  H.  E.  M.  De 
Politica,  the  Russian  minister  at  Washington,  of  the  27th  of  May, 
1819,  written  by  the  latter,  at  the  instance  of  the  viceroy  of  Poland, 
to  make  inquiries  about  the  frmd,  Mr.  Jefferson  says:  <'  A  little  be- 
fore the  departure  of  the  general  from  America,  in  1798,  he  wrote  a 
will,  aU  with  his  own  hand,  in  which  he  directed  that  the  property  he 
should  possess  here,  at  the  time  of  his  death,  should  be  laid  out  in 
the  purchase  of  young  negroes,  who  were  to  be  educated  and  eman- 
cipated —  of  this  will  he  named  me  executor,  and  deposited  it  in  my 
hands.  The  interest  of  his  money  was  to  be  regularly  remitted  to 
him  in  Europe.  My  situation  in  the  interior  of  the  country,  rendered 
it  impossible  for  me  to  act  personally  in  the  remittances  of  his  frmds, 
and  Mr.  John  Barnes,  of  Georgetown,  was  engaged,  under  a  power 
of  attorney,  to  do  that  on  commission ;  which  duty  he  regularly  and 
faithfully  performed,  until  we  heard  of  the  death  of  the  general. 
We  had,  in  the  mean  time,  by  seasonably  withdrawing  a  part  of  his 
funds  from  the  bank  in  which  he  had  deposited  them,  and  lending 
them  to  the  government  during  the  late  war,  (with  England,)  aug- 
mented them  to  $17,159.63,  to  wit:  $12,499.63,  in  the  funds  of  the 
United  States,  and  $4,600  in  the  Bank  of  Columbia,  at  Georgetown. 
I  delayed  for  some  time  the  regular  probate  of  the  will,  expecting  to 
hear  from  Europe,  whether  he  had  left;  any  will  there,  which  might 
affect  his  property  here.  I  thought  that  prudence  and  safety  required 
this,  although  the  last  letter  he  wrote  me  before  his  death,  dated  Sep- 
tember 15, 1817,  assured  me  of  the  contrary,  in  these  words :  ^  Nous 
VOL.  XX.  22 
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avangons  tons  en  age  ;  c'est  pour  cela,  mon  cher  et  respectable  ami, 
que  je  vous  prie  de  vouloir  bien  (et  comme  vous  avez  tout  le  pou- 
yoir,)  arranger  qu'apres  la  mort  de  notre  digne  ami,  Mr.  Barnes, 
quelqu'un  d'aussi  probe  que  lui  prenne  sa  place,  pour  que  je  resolve 
les  interests  ponctuellement  de  mon  fonds ;  duquel,  apres  ma  mort, 
vous  savez,  la  destination  invariable,  quiant  a  present  faites  pour  le 
mieux  comme  vous  pensez.' 

"*  TVansloHan. 

^  We  all  grow  old ;  and  for  that  reason,  my  dear  and  respectable 
friend,  I  ask  you,  as  you  have  full  power  to  do,  to  arrange  it  in  such 
a  manner  that,  after  the  death  of  our  worthy  friend,  Mr.  Barnes, 
some  one,  as  honest*  as  himself,  may  take  his  place,  so  that 
{  •  414  ]  *  I  may  receive  the  interest  of  my  money  punctually ;  of 
which  money,  after  my  death,  you  know  the  fixed  destina- 
tion.    As  for  the  present,  do  what  you  think  best'  " 

^<  After  his  death,  a  claim  was  presented  to  me,  on  behalf  of  Kos- 
ciusko Armstrong,  son  of  General  Armstrong,  of  $3,704,  given  in 
Kosciusko's  lifetime,  payable  out  of  this  fund;  and,  subsequently, 
came  a  claim  to  the  whole,  from  Mr.  Zeltner,  under  a  will  made  there. 
I  proceeded,  on  the  advice  of  the  attorney-general  of  the  United 
States,  to  prove  the  will,  in  the  state  court  of  the  district  in  which  I 
reside,  but  declined  the  executorship.  When  the  general  named  me 
his  executor,  I  was  young  enough  to  undertake  the  duty,  although, 
from  its  nature,  it  was  likely  to  be  of  long  continu^ce;  but,  the 
lapse  of  twenty  years,  or  more,  had  rendered  it  imprudent  for  me  to 
engage  in  what  I  could  not  live  to  carry  into  effect  Finding,  now, 
by  your  letter  of  May  27,  that  a  relation  of  the  general's  also 
claims  the  property ;  that  it  is  likely  to  become  litigious,  and  age  and 
incompetence  to  business  admonishing  me  to  withdraw  myself  from 
entanglements  of  that  kind,  I  have  determined  to  deliver  the  will,  and 
the  whole  subject,  over  to  such  court  of  the  United  States  as  the 
attorney-general  of  the  United  States  shall  advise,  (probably  it  will 
be  that  of  the  District  of  Columbia,)  to  place  the  case  in  his  hands, 
and  to  petition  that  court  to  relieve  me  from  it,  and  to  appoint  an 
administrator,  with  the  will  annexed.  Such  an  administrator  will 
probably  call  upon  the  different  claimants  to  interplead,  and  let  the 
court  decide  what  shall  be  done  with  the  property.  This  I  shall  do, 
sir,  with  as  little  delay  as  the  necessary  consultations  will  admit ; 
and,  when  the  adniinistrator  is  appointed,  I  shall  deliver  to  him  the 
original  certificates  which  are  in  my  possession.  The  accumulating 
interest  and  dividends  remain,  untouched,  in  the  treasury  of  the 
United  States,  and  Bank  of  Columbia." 
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The  facts  of  this  letter  are  referred  to  and  admitted,  in  the  answei 
of  the  defendants,  but  we  preferred  to  give  them  in  the  language  of 
the  writer. 

Mr.  Jefferson  carried  out  his  intentions,  and  letters  of  administra- 
tion were  granted  to  the  late  Benjamin  F.  Lear.  He  received,  in 
different  kinds  of  stock,  and  in  dividends,  which  had  accrued  since 
the  death  of  Kosciusko,  $25,931.43^;  $4,100.62^  of  which,  were 
applied  by  him  for  the  payment  of  United  States  six  per  cents, 
which  had  been  purchased  on  account  of  the  estate,  by  the  direction 
of  the  orphans'  court,  when  it  had  the  control  of  the  fund.  It  is  not 
necessary,  for  the  purposes  of  this  suit,  to  inquire  into  the  correct- 
ness of  Mr.  Lear's  accounts  of  his  administration.  There 
is  nothing  on  the  record  making  them  *'doubtfiil.  He  died  [  *  415  ] 
in  1832,  and  it  appears,  firom  the  books  and  papers  from 
which  the  final  account  ^f  his  administration  was  made,  that  the 
funds  in  his  hands  had  been  increased  to  $31,785.27.  Colonel  Bom- 
ford,  his  successor,  charged  himself  with  that  sum. 

The  accounts  of  both,  however,  must  be  looked  into,  for  another 
purpose.  And  that  is,  to  determine,  firom  the  changes  made  by  Lear 
in  the  fiinds,  and  in  his  mode  of  managing  them,  in  what  official 
relation  to  Lear,  Bomford  received  them,  and  why  it  is,  though  he 
did  so  as  the  executor  of  Lear,  that  the  defendants  in  this  suit,  by 
becoming  his  bondsmen,  under  the  act  of  the  20th  February,  1846, 
have  made  themselves  liable  for  the  devastavit  of  their  principal.  And 
here  we  will  consider  that  point  of  the  case. 

It  appears,  firom  the  accounts  of  Lear,  that  he  thought  he  was 
authorized,  as  administrator,  to  change  the  funds  of  the  estate  into 
other  fands,  and  to  lend  them  upon  private  securities,  without  the 
permission  of  the  orphans'  court  Most,  if  not  all  of  them,  in  what- 
ever way  invested  by  him,  were  in  his  own  name,  at  the  time  of  his 
death.  Bomford  took  them,  as  his  executor,  and  settied  an  account 
with  the  orphans'  court,  in  which  he  charged  himself,  as  executor  of 
Lear,  with  all  the  stocks,  bonds,  mortgages,  and  other  securities  for 
the  payment  of  money,  and  the  money  of  the  estate,  which  Lear  had, 
as  administrator,  at  the  time  of  his  death. .  In  fact,  the  funds,  except- 
ing the  stock  of  the  Bank  of  Columbia,  were  converted  into  money, 
in  Lear's  hands,  and  Bomford  took  them,  as  his  executor,  with  the 
obligation,  as  such,  to  account  for  the  same  to  whomsoever  might  be 
entitled  to  Kosciusko's  estate.  This  being  so,  the  question  arises, 
whether  or  not  his  sureties,  as  executor  of  Lear,  were  not  liable  for 
any  waste  of  the  estate  by  him,  instead  of  his  sureties,  as  the  admin- 
istrator of  Kosciusko,  upon  the  ground  that  the  latter  were  only 
liable,  by  their  bonds,  for  so  much  as  he  received  as  administrator 
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and  not  for  what  he  had  possessed  himself  of,  as  the  executor  of 
Lear. 

Bomford,  it  must  be  remembered,  was  the  executor  of  Lear,  and 
became^  also,  by  appointment  of  the  orphans'  court,  the  administrator 
de  bonis  non  cum  testamento  of  Kosciusko,  under  the  laws  of  Mary- 
land, as  they  were  of  force  in  that  part  of  the  District  of  Columbia 
which  had  been  a  part  of  Maryland  when  congress  took  jurisdiction 
over  the  same.  His  bonds,  in  both  relations  to  the  two  estates  of 
Lear  and  Kosciusko,  were  given  under  that  law ;  and  the  obligations 
of  himself  and  his  sureties  are  determined  by  what  has  been  the 
judicial  interpretation  and  administration  of  it  in  Maryland,  uncon- 
trolled by  any  decisions  of  other  coorts  elsewhere. 
[  *  416  ]  *  We  understand,  by  the  laws  of  Maryland,  as  they  stood 
when  congress  assumed  jurisdiction  over  the  District  of 
Columbia,  that  the  property  of  a  deceased  person  was  considered  to 
be  administered,  whenever  it  was  sold,  or  converted  into  money,  by 
the  administrator  or  executor,  or  in  any  respect  changed  from  the 
condition  in  which  the  deceased  left;  it.  It  did  not  go  to  the  admin- 
istrator de  bonis  non^  unless,  on  the  death  of  the  executor  or  admin- 
istrator, it  remained  in  specie,  or  was  the  same  then  that  it  was  when 
it  came  to  his  hands.  When  the  assets  have  been  changed,  it  is 
said,  in  Maryland,  that  the  property  has  been  administered.  In  that 
sense,  all  the  funds  received  by  Lear,  and  changed  by  him  into  othei 
securities,  were  administered  by  him.  If  this  suit,  then,  had  been 
brought  against  the  first  sureties  of  Bomford,  in  his  original  bond  as 
administrator  de  bonis  non  of  Kosdusko,  they  would  not  have  been 
answerable.  For  any  waste  of  the  estate  of  Kosciusko,  the  remedy 
would  have  been  against  him  and  his  sureties,  as  executor  of  Lear, 
and  if  the  assets  had  been  wasted  by  Lear,  Lear's  securities  would 
have  been  answerable.  Nor  would  tiie  circumstance  that  Bomford 
charged  himself  with  these  assets,  as  administrator  de  bonis  non^  make 
any  difference.  His  sureties  could  be  made  liable  only  for  the  assets 
which  legally  came  to  his  hands ;  that  is,  for  what  remained  in  specie, 
unadministered.  Nor  could  he  make  them  liable  for  more,  by  charg- 
ing himself,  in  his  account  as  administrator,  with  any  property  which 
had  been  changed  by  his  predecessor,  or  administered,  as  it  is  said  to 
be,  in  Maryland,  when  such  a  change  is  made,  by  an  administrator 
or  executor. 

Such  being  the  law  as  to  the  responsibility  of  Lear  and  his  sureties, 
and  of  Bomford  and  his  original  sureties,  it  was  urged  in  the  court 
below,  as  we  see  from  the  decision  of  the  learned  judge  who  gave 
that  court's  opinion,  and  here  also  in  argument  by  the  counsel  of  the 
defendants,  that  it  applied  equally  to  Bomford's  second  and  third 
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sets  of  sureties,  who  became  so  under  the  act  of  congress  of  the  20th 
February,  1846.  9  Stats,  at  Large,  4.  So  the  court  below  decided, 
but  we  think  it  did  so  erroneously.  The  error  consists  in  this,  that 
the  bonds  of  these  defendants  were  treated  as  if  they  were  the  same 
as  the  original  bonds  given  by  the  first  sureties  of  Bomford  under  the 
Maryland  law,  and  that  the  relations  of  Bomford  to  the  estate  of 
Kosciusko  were  precisely  such  as  they  were  when  he  came  into  the 
possession  of  the  Kosciusko  funds,  as  the  executor  of  Lear.  The 
argument  was  this  :  that  as  Bomford  had,  from  the  character  of  the 
assets  at  the  death  of  Lear,  a  valid  right  to  them,  as  Lear's  executor^ 
and  was  bound  by  law  to  administer  them  as  Lear  was,  that  het 
would  not  have  any  legal  right  in  them  as  administrator 
de  bonis  non,  to  bind  these  defendants  as  *  his  sureties  for  [  *  417  ]' 
any  of  his  defaults ;  particularly  as  it  appears  from  his  ac- 
counts, including  the  last  of  them,  that  he  charges  himself  with  a 
balance  of  $43,504.40,  in  his  ninth  account;  the  item^  of  which 
related  to  transactions  which  had  taken  place  before  the  date  of 
either  of  the  bonds  of  the  defendants. 

Now,  upon  such  a  state  of  facts,  it  must  be  admittedi  that  Bom« 
ford  himself  was  bound  for  the  amount  stated  by  him  to  be  due^  in 
an  account  of  assets  of  the  estate  of  Kosciusko^  and  that  his  original 
sureties  were  not  under  the  Maryland  law,  for  those  assets  which  had 
been  administered  by  Lear. 

For  what  purpose  then,  it  may  be  asked^  did  the  orphans'  court 
call  upon  Bomford,  after  he  had  rendered  bis  eighth  account,  to  give 
other  sureties,  under  the  penalty,  if  he  did  not  do  so,  that  be  would 
be  displaced  as  administrator,  and  that  another  administrator  would 
be  appointed  in  his  stead,  unless  it  was  to  secure  that  amount  f6r 
which  he  had  become  personally  liable,  though  it  bad  been  originally 
received  by  Jiim  as  executor,  but  for  which  there  were  no  sureties  in 
fact,  when  the  defendants  became  so  ?  They  became  his  sureties 
under  the  3d  section  of  the  act  of  1846.  9  Stats,  at  Large,  4.  That 
section  provides,  that,  whenever  the  orphans'  court  shall  be  satisfied 
that  the  security  which  has  been  taken,  or  which  may  hereafter  be 
taken  firom  an  executor  or  administrator,  is  insufficient,  by  reason  of 
the  removal  or  insolvency  of  any  of  the  sureties,  or  because  the 
penalty  of  the  bond  is  too  small,  or  from  any  cause  whateVter,  that 
the  court  may  call  upon  the  administrator  or  executor  to  give  addi- 
tional security,  and  if  there  shall  be  a  failure  to  comply  with  such 
order,  the  court  is  empowered  to  appoint  another  administrator  in  the 
stead  of  the  first,  and  to  require,  firom  him  removed,  to  hand  over  to 
his  successor  the  unadministered  assets,  and  to  enforce  compliance 
with  such  an  order  by  fine  and  attachment  or  any  other  legal  process 
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The  act,  and  the  proceedings  of  the  orphans'  court  under  it,  towards 
the  administrator.  Colonel  Bomford,  cover  exactly  such  a  case  as 
this.  The  object  of  the  law,  and  the  purpose  of  the  court,  was  to  get 
from  the  administrator  additional  and  adequate  security,  for  the  funds 
which  he  had  stated  in  his  sworn  account  to  be  still  unadministered 
in  his  hands,  without  any  regard  to  the  fact  which  could  not  then 
have  been  known  to  the  court,  whether  they  had  been  misused  or  not 
by  him ;  but  which,  from  his  rendered  account,  it  might  properly 
have  been  inferred  had  not  been.  The  act  permits  the  court,  in  the 
cases  mentioned  in  the  3d  section,  not  only  to  take  security  for  as- 
sets which  might  in  ^ture  come  to  the  hands  of  the  administrator, 
but  for  such  as  he  had  already  received  and  returned  to  the  court  as 
in  his  hands,  or  of  which  he  ought  to  have  made  a  return, 
[  •  418  ]  and  which  may  not  have  been  *  properly  administered.  If 
that  be  not  the  proper  interpretation  of  the  act,  it  would  be 
nugatory  and  idle.  Instead  of  the  power  of  the  court  being  enlarged 
by  it,  it  would  be  just  as  powerless  to  act  in  the  cases  mentioned  in 
the  3.d  section,  as  it  had  been  under  the  law  of  Maryland.  The  bonds 
of  the  defendants  were  manifestly  given  with  reference  to  the  accounts 
which  had  been  filed  in  the  orphans'  court  by  Colonel  Bomford. 
They  must  have  so  understood  it ;  for  in  one  of  them  the  action  of 
the  orphans'  court,  under  the  law  of  1846,  is  recited,  and  the  record 
shows  that  the  sureties  in  the  other  took  from  their  principal  a  coun- 
ter security,  to  indemnify  them  on  account  of  his  failure  to  discharge 
all  of  his  duties  as  administrator.  The  bonds  of  the  defendants  are 
distinguishable  from  the  original  bonds  which  the  administrator  gave, 
the  latter  having  been  given  before  any  inventory  was  returned,  or 
aecount  stated  in  the  court,  and  when  no  particular,  sum  was  due 
from  the  administrator;  and  the  bonds  of  these  defendants  were 
given  for  a  sum  certain,  returned  to  the  court  by  the  a^pinistrator^ 
due  by  him  in  that  character. 

All  of  us  concur  in  thinking  that  the  bonds  of  the  defendants  were 
properly  taken  under  the  act  of  1846.  That  the  orphans'  eourt 
called  for  them  to  secure  the  amount  with  which  the  administrator 
then  stood  charged,  and  such  as  he  might  afterwards  get.  They  were 
accepted  and  approved  by  the  court  for  that  purpose,  and  the  sureties 
gave  them  with  a  full  knowledge  of  the  state  of  the  account  which 
the  administrator  had  filed.  All  of  us  think,  also,  that  they  are 
answerable  for  his  waste,  unless  something  else  in  the  case  can  relieve 
^hem. 

The  first  objection  is,  that  Kosciusko  did  not  die  intestate  as  to 
his  personal  property  in  the  United  States,  and  that  the  same  passed, 
by  the  second  article  of  the  will  of  1817,  to  M.  and  Madame  Zavic* 
Zeltner,  of  Soleure,  in  Switzerland. 
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2»  That  there  is  do  proof  in  the  case  that  Kosciusko  was  domi- 
ciled at  his  death  in  France,  and  if  he  was,  that  the  complainants 
have  failed  to  prove  what  the  law  of  France  was  at  that  date, 
for  the  distribution  of  the  personal  estate  of  one  who  dies  domiciled 
there. 

3.  It  is  also  said,  that  it  is  not  proved  that  those  persons  named  in 
the  bill  as  being  entitled  to  the  fund  sued  for,  have  such  a  relation- 
ship to  Kosciusko  as  entitled  them  to  receive  it. 

We  will  consider  these  objections  in  their  order. 

Kosciusko  made  four  wills.  One  of  them  in  the  United  States,  in 
1798,  which,  after  his  death,  Mr.  Jefferson  proved  in  the  court  of 
Albemarle,  in  Virginia.  His  second  will  was  made  in  Paris,  in  1806, 
in  which  he  charged  the  fund  mentioned  in  the  first  will  with  a  legacy 
to  Kosciusko  Armstrong.  His  third  and  fourth  wills  were 
made  at  Soleure,  in  Switzerland ;  the  third  *  on  the  4th  of  [  *  419  ] 
June,  1816,  and  the  fourth  on  the  10th  October,  1817.  It  is 
not  denied  that  he  made  the  first,  second,  and  fourth  wills,  but  the 
defendants  attack  the  third  on  account,  as  they  suppose,  that  the 
probate  of  it  had  been  taken  in  the  orphans'  court  in  Washington, 
without  due  proof  of  its  execution ;  and  they  rely  upon  the  fourth 
will  to  show  that  it  contains  a  residuary  article  in  favor  of  Monsieur 
and  Madame  Zeltner,  after  the  payment  of  specific  legacies. 

We  think  that  all  of  the  wills  have  been  proved  according  to  the 
rules  of  evidence,  and  that  the  authenticated  exemplification  of  that 
of  1816,  from  the  registry  of  it  in  France,  recorded  in  the  orphans' 
court  for  the  District  of  Columbia,  is  all  that  can  be  required.  With 
these  wills  in  view,  we  have  the  means  to  decide  the  effect  of  them  oh 
the  property  in  controversy. 

The  olographic  will  of  1816,  contains  a  revoking  clause.  It  is 
in  these  terms :  '*  Je  revoque  tons  les  testaments  et  codiciles  que  j'ai 
pu  faire  avsmt  le  present  auquel  seul  je  m'arrete  comme  contenant 
mes  dernieres  volantes."  Translated  in  the  record :  "  I  revoke  all  the 
vrills  and  codicils  which  I  may  have  made  previous  to  the  present,  to 
^irhich  alone  I  confine  myself,  as  containing  my  last  wishes." 

The  right  to  revoke  a  will  exists  now  in  every  nation,  though 
the  exercise  of  it  is  differently  regulated.  It  may  be  done  by  an 
express  revocation,  or  by  certain  acts,  which  of  themselves  infer,  or 
from  which  the  law  infers,  a  revocation.  "  Ambulatoria  est  voluntas 
defuncti  usque  ad  vitee  supremum  excitum."  Nor  can  one  bind 
himself  in  a  testament  not  to  make  another.  '^  Nemo  potest  in  testa- 
inento  suo  cavere,  ne  legis  in  suo  testamento  locum  habeant ;  quia 
nee  tempore,  aut  conditione  finiri  obligatio  heeridis  legatorum  nomine 
potest"     Dig.  Lib.  34,  tit,  4, 1.  4 ;  Dig.  Lib.  30,  tit  1, 1.  55.    In  Eng- 
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land,  the  manner  of  revocation  is  prescribed  by  the  6th  and  22d  sec 
tions  of  the  statute  of  frauds.  In  Spain  and  in  HoUand,  a  will  may 
be  revoked  by  an  act  confined  to  the  revocation  of  that  testa- 
ment, without  making  any  other  disposition ;  or  by  making  another 
testament  which  expressly  revokes  the  former,  if  either  manner  as 
it  may  be  used,  is  executed  with  the  forms  and  solemnities  which  the 
law  required  to  give  validity  to  the  first  will.  By  the  customs  of 
Paris  and  Normandy,  revocations  could  be  made  by  a  simple  decla- 
ration before  two  notaries,  or  before  one  notary  and  two  witnesseti, 
without  its  being  done  in  any  prescribed  form.  And  by  the  same 
customs,  a  declaration  in  ihe  handwriting  of  a  testator,  and  signed 
by  himself,  revoked  his  testament,  and  the  effect  of  it  was  to  make 
him  intestate.  Law  25,  tit  1,  p.  6;  Voet  lib.  28;  tit  3,  n.  1 ;  Matth. 
de  Success;  disp.  8,  n.  18.  But  we  learn  from  Touillier 
[  *  420  ]  and  firom  the  Code  Civil,  that  these  customs  *  were  abolish* 
ed,  and  that  in  France,  wills  may  be  revoked  in  whole  or  in 
part,  by  a  subsequent  will,  or  by  an  act  before  notaries,  containing  a 
declaration  of  such  intention.  Touillier,  liv.  3,  tit  2 ;  Don.  et  Test 
c.  5,  n.  619;  Pothier  des  Don.  Test  c.  6,  §  2,  §  1;  Art  Code  Civil, 
969, 1035-36-38. 

The  will  of  1816  was  made  at  Soleure,  while  Kosciusko  was 
sojourning  there,  after  he  had  left  Vienna,  in  1816,  whither  he 
had  gone  from  Paris,  at  the  instance  of  the  Emperor  Alexander,  that 
he  might  be  advised  with  concerning  the  affairs  of  Poland.  It  is  an 
olographic  wiU,  wholly  written  in  the  handwriting  of  the  testator,  ac- 
cording to  the  970th  article  of  the  Code  Civil.  It  gives  specific  leg- 
acies to  persons  residing  in  France,  charged  upon  funds  owned 
by  the  testator  in  France,  and  his  executor  was  a  notary  at  Morcu,  in 
the  department  of  Seine  and  Mame,  which  is  the  opening  of  the 
will,  the  testator  says,  in  the  department  of  his  residence,  at  Berville. 
Within  the  month  of  Kosciusko's  death,  the  will  was  taken  to 
Paris,  and  recorded  there,  pursuant  to  law.  The  executor  having  re- 
ceived authority  from  the  proper  tribunal  to  act  as  such,  paid,  accord- 
ing to  the  will,  the  legacies  given  by  it  See  arts.  Code  Civil,  999, 
1000.  The  wills,  then,  of  1798  and  of  1806,  were  revoked  by  the 
will  of  1816,  and  as  the  testator  did  not  make  in  it  any  disposition  of 
his  American  funds,  he  died  intestate  as  to  them,  unless  the  second 
article  in  the  will  of  1817,  has  the  effect  of  a  residuary  bequest  to 
the  persons  named  in  it 

It  is :  "I  bequeathe  all  of  my  effects,  (effets,)  my  carriage  and  my 
horse  included,  to  Madame  and  to  Mr.  Zavier  Zeltner,  above  named.'' 
It  will  be  seen,  by  the  first  clause  in  the  will,  that  they  are  the  father 
and  mother  of  Emilie  Zeltner,  to  whom  he  bequeathed  about  fifty 
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thousand  francs   of  France,  charged  npon  funds  in   England,  in 
the  bands  of  Thompson,  Bonard,  and  Co. 

We  shall  be  aided,  in  the  construction  of  the  second  article  of  the 
will  of  1817,  by  keeping  in  mind  what  were  the  relations  between 
himself  and  the  Zeltner  family,  as  they  are  disclosed  by  his  wills 
of  1816  and  1817.  He  makes  them,  in  both  wills,  his  legatees,  ex- 
cept a  legacy  to  General  Baszkoyski ;  two  small  legacies  to  his  exec- 
utors ;  two  thousand  francs  to  the  poor,  and  one  thousand  for  his  own 
buriaL  His  chosen  friends  were  without  fortune.  He  says  so,  in 
that  memorable  letter  which  he  wrote  to  the  Emperor  Alexander, 
after  the  allies  had  entered  Paris,  in  1814 ;  from  which  it  may  be 
seen,  when  his  country  was  nearest  his  heart,  that  his  friend  was 
there  too.  Fletcher's  Poland :  Harp.  Fam.  Lib.  301 ;  Ozinski,  4, 
p.  175.  To  the  two  daughters  of  that  friend,  Andrew  Lewis  Zeltner, 
with  whom  he  had  lived  for  fifteen  years,  he  gives  all  of  his 
funds  in  *  France,  amounting  to  ninety-five  thousand  francs,  [  *  421  ] 
excepting  a  legacy  to  his  executor.  To  the  daughter  of 
Zavier  Zeltner,  with  whom  he  was  staying  when  the  wills  of  1816 
and  1817  were  made,  and  where  he  died,  he  bequeathes  fifty  thousand 
francs ;  and  it  is  to  him  and  to  his  wife,  that  he  says,  I  bequeathe  all 
my  effects,  my  carriage  and  horse  included.  From  its  place  in  the  will 
of  1817,  and  from  the  connection  of  the  words  "  all  my  effects,  with 
my  carriage  and  horse  included,"  it  would  be  a  very  strained 
construction,  to  make  the  words,  all  of  my  effects,  comprehend  his 
personal  estate  in  the  United  States,  it  being  neither  alluded  to  in  any 
way  in  this  will,  nor  in  that  of  1816.  Except  in  so  far  as  it  might, 
under  the  will  of  1816,  have  been  applied  to  the  payments  of  the  leg- 
acies given  in  that  will,  upon  the  failure  of  the  funds  upon  which  they 
were  first  charged.  Effects,  in  French,  or  the  word  effets.  has  the 
same  meaning  in  common  parlance  and  in  law,  that  it  has  in 
English.  Its  meaning  properly  in  either,  when  used  indefinitely 
in  wills,  but  in  connection  with  something  particular  and  certain,  i» 
limited  by  its  association  to  other  things  of  a  like  kind.  It  is  from  the 
subject-matter  of  its  use,  that  intention  of  something  else  is  to  be  im- 
plied ;  and  that  of  course  may  be  larger  or  less.  In  some  instances 
in  wills,  the  word  has  carried  the  whole  personal  estate.  When  in 
connection  with  words  of  themselves  of  larger  meaning,  or  of  fixed 
legal  import,  as  there  were  in  the  case  of  Bosley  v,  Bosley,  14  How. 
390,  decided  at  this  term  of  the  court,  such  a  clause  in  a  will  is  resid- 
uary. 6  Madd.  Ch.  Rep.  72 ;  6  Madd.  CL  Rep.  119^,  Cowper,  299 ; 
16  Vesey,  607. 

Such  being  the  rule,  it  is  our  opinion  that  the  second  article  in  the 
will  of  1817  is  not  residuary,  and  that  it  has  no  relation  to  the  fund? 
in  controversy. 


262  SUPREME   COURT  OF   THE   UNITED   STATES. 


Ennis  r.  Smitli.     14  H. 


It  follows,  then,  that  as  the  wills  of  1798  and  of  1806  were  revoked 
by  the  will  of  1816,  and  as  no  disposition  was  made  in  it,  or  in  the 
will  of  1817,  of  the  funds  in  controversy,  that  General  Kosciusko  died 
intestate  as  to  them,  and  that  they  may  be  distributed  to  his  relations 
who  may  be  entitled  to  inherit  from  him,  according  to  the  law  of  his 
domicile  at  the  time  of  his  death. 

We  now  proceed  to  the  question  of  domicile. 

In  the  will  of  1806,  he  describes  himself  as  "  an  officer  of  the  United 
States  of  America,  in  their  revolutionary  war  against  Britain,  and  a 
native  of  Lithuania,  in  Poland,  at  present  residing  in  Paris."  In  the 
will  of  1816,  made  at  Soleure,  his  language  is :  "  I,  the  undersigned, 
Thaddeus  Kosciusko,  residing  at  Berville,  in  the  township  Genevraye, 
of  the  department  of  Seine  and  Mame,  (being  now)  or  at  present  at 
Soleure,  in  Switzerland."  In  the  will  of  1817,  nothing  is  said  of  his 
residence.  The  record  shows  that  he  went  from  the  United 
[  •  422  ]  States  •  to  France  in  1798,  that  he  was  there  in  1806,  when 
he  said  he  resided  at  Paris.  There  is  no  proof  that  he  was 
not  continuously  in  France  until  1815,  when  he  went  to  Vienna* 
We  know,  too,  historically,  that  he  left  it  in  June  of  that  year  for 
Soleure,  when  he  found  out  that  it  had  been  determined  in  the 
congress  of  Vienna  to  erect  the  Duchy  of  Warsaw  into  a  kingdom* 
without  including  in  it  his  native  province  of  Lithuania. 

We  do  not,  however  permit  the  historical  facts  just  alluded  to,  or 
any  other  of  a  like  kind,  to  have  any  weight  in  forming  our  conclu- 
sion concerning  his  domicile  at  the  time  of  his  death.  The  facts  in 
the  record  are  sufficient  for  that  purpose. 

In  the  first  place,  his  declarations  that  his  residence  was  in  France, 
in  the  way  they  were  made  in  his  wills,  with  an  interval  of  ten  years 
between  them,  would,  upon  the  authority  of  adjudged  cases,  be  suf- 
ficient to  establish,  primd  faciCy  his  domicile  in  France.  Such 
declarations  have  always  been  received  in  evidence,  when  made  pre- 
vious to  the  event  which  gave  rise  to  the  suit.  They  have  been 
received  in  the  courts  of  France,  in  the  courts  of  England,  and  in 
those  of  our  own  country.  In  two  questions  of  domicile  in  France, 
such  declarations  in  a  power  of  attorney,  and  in  other  instruments, 
were  received  as  evidence.  Denisart,  tit  Domicil,  §  1.  In  the  Eng- 
lish courts  there  are  many  cases  in  which  like  declarations  have  been 
offered  and  received.  5  Term  Rep.  512,  and  the  observations  of  Mr. 
Evans,  axonet  un^  2  Poth.  Obi.  App.  No  16,  §  11.  Rawsonv.  Haigh, 
2  Bing.  99 ;  9  Moore,  217 ;  S.  C.  W.  &  M.  353.  Lord  Tenterden,  1 
Bing.  N.  C. ;  5  C.  &  P.  575 ;  1  Taylor,  376.  In  the  United  States, 
the  case  of  Gorham  v.  Canton,  5  Greenleaf,  266,  is  to  the  same  effect 
and  in  Massachusetts,  in  the  cases  of  Thorndike  v.  Boston,  1  Metcalf 
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242,  and  Kilbum  v.  Bennett,  3  Metcalf,  199,  it  was  ruled  that  in  a 
case  where  the  question  of  domicile  was  raised,  the  declarations 
and  letters  of  a  party  whose  domicile  was  disputed,  were  admissible 
in  evidence,  especially  if  made  previous  to  the  event  which  gave  rise 
to  the  suit.  We  find,  also,  in  8  Pickering,  476,  that  a  deed  of  a 
grandfather  in  1774,  in  which  he  was  described  as  being  of  O.,  and  a 
will,  in  which  he  is  described  as  resident  in  O.,  were  admissible  evi- 
dence to  prove  that  the  grandfather  had  obtained  a  settlement 
at  O. 

Kosciusko's  domicile  of  origin  was  Lithuania,  in  Poland.  The 
presumption  of  law  is  that  it  was  retained,  unless  the  change  is 
proved,  and  the  burden  of  proving  it  is  upon  him  who  alleges  the 
changes.  Somerville  v.  Somerville,  5  Vesey,  787 ;  Voet,  Pand.  tit  1, 
6,  N.  99. 

But  what  amount  of  proof  is  necessary  to  change  a  domicile  of 
origin  into  a  primd  facie  domicile  of  choice  ?  It  is  resi- 
dence •  elsewhere,  or  where  a  person  lives  out  of  the  domicile  [  *  423  ] 
of  origin.  That  repels  the  presumption  of  its  continuance, 
and  casts  upon  him  who  denies  the  domicile  of  choice,  the  burden  of 
disproving  it  Where  a  person  lives,  is  taken  primd  faciei  to  be  his 
domicile,  until  other  facts  establish  the  contrary.  Story's  Com.  44, 6th 
Rule ;  Bruce  v.  Bruce,  2  Bos.  &  Pul.  229,  Note ;  3  Ves.  198, 291 ;  Hagg. 
Consist  .374,  437.  It  is  difficult  to  lay  down  any  rule  under  which 
every  instance  of  residence  could  be  brought,  which  may  make  a 
domicile  of  choice.  But  there  must  be,  to  constitute  it  actual  resi- 
dence in  the  place,^ith  the  intention  that  it  is  to  be  a  principal  and 
permanent  residence.  That  intention  may  be  inferred  from  the  cir- 
cumstances or  condition  in  which  a  person  may  be  as  to  the  domicile 
of  his  origin,  or  from  the  seat  of  his  fortune.,  his  family,  and  pursuits 
of  life.  Pothier,  Introd.  Gren.  aux  Cout  p.  4 ;  D' Argentic,  Cout  Art 
449 ;  Touillier,  lib.  1,  tit  3,  n.  371 ;  1  Surge,  Com.  Confl.  Laws,  42, 
43.  A  removal  which  does  not  contemplate  an  absence  from  the 
former  domicile  for  an  indefinite  and  uncertain  time  is  not  a  change 
of  it  But  when  there  is  a  removal,  unless  it  can  be  shown  or  inferred 
from  circumstances  that  it  was  for  some  particular  purpose,  expected 
to  be  only  of  a  temporary  nature,  or  in  the  exercise  of  some  particular 
profession,  office  or  calling,  it  does  change  the  domicile.  The  reult 
is,  that  the  place  of  residence  is  primd  fade  the  domicile,  unless  there 
be  some  motive  for  that  residence  not  inconsistent  with  a  clearly 
established  intention  to  retain  a  permanent  residence  in  another  place. 
The  facts  in  the  case,  place  the  residence  of  Kosciusko  in  France, 
ander  the  principle  just  stated. 

It  is  averred  in  the  bill  that  France  was  his  residence.     The  de- 
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fendants  deny  it,  admitting^  however^  thstty  from  the  time  he  left  the 
United  States,  he  was  a  sojourner  in  France  and  Switzerland  until 
he  died./  But  they  aver  that  he  did  not  remove  to  France  at  any 
time  of  his  life  with  the  intention  to  make  it  his  permanent  residence. 
And  they  further  charge  that  he  never  did  abandon  the  hope  that 
circumstances  would  favor  his  return  to  Poland,  when  its  political 
condition  would  permit  him  to  resume  his  rights  and  duties  as  a  citi- 
zen of  it.  Such  an  averment  implies  that  he  had  voluntarily  left 
Poland  for  France,  without  having  been  forced  to  do  so,  and  that  his 
ret]irn  depended  upon  political  contingencies,  which  might  never 
happen,  and  which  we  know  did  not  occur.  It  places  upon  the  de- 
fendants the  burden  of  proving  the  intention,  the  complainants  hav* 
ing  shown,  and  the  defendants  having  admitted,  that  he  had  primd 
facie  a  domicile  in  France.  They  have  not  done  so.  There  is 
nothing  in  the  record  disproving  the  averment  of  his  domicile  in 
France,  and  we  must,  from  his  own  declarations  and  other 
[  *  424  ]  *  proofs  in  the  record,  receive  it  as  a  fact  that  he  was  domi- 
ciled there  at  the  time  of  his  death. 

The  error  of  the  argument  and  of  the  averment  against  Kosci- 
usko's domicile  in  France  is  this :  that  they  considered  him  a  forced 
exile  from  Poland,  and  that  he  had  only  made  France  his  asylum 
during  banishment 

In  such  a  case,  it  is  true,  a  person  cannot  be  presumed  to  have 
abandoned  all  hope  of  return  to  his  country,  whatever  length  of  time 
may  have  passed  since  he  was  driven  from  it.  But  Kosciusko  is  not 
placed  in  that  predicament  by  any  proof  in  the  case.  Nor  could  such 
proof  have  been  made ;  for  it  is  well  known,  when  he  was  liberated 
by  the  Emperor  Paul,  that  it  was  done  without  restraint  or  inhibition 
of  any  kind.  He  was  offered  high  military  command  and  presents 
of  princely  amount,  which  he  declined  to  accept  He  came  to  the 
United  States,  and  afterwards  went  voluntarily  to  France,  where  he 
lived  for  fifteen  years.  He  could  have  returned  to  Poland  at  any 
time,  if  he  had  chosen  to  do  so.  Not  having  done  so,  the  conclusion 
pught  to  be  that  he  abandoned  his  residence  there  for  a  residence  in 
Prani^e^  which  cannot  be  affected,  as  to  its  permanency,  by  any  event 
w^icl^  ip^gbt  b^ve  happened  to  induce  him  to  change  it  again  to  the 
49mjpile  of  l^^s  ori^i^  This  is  coincident  with  the  fact  that  he  had 
)>ean  i^94^  ^  Prepcfa  citi;s(sn  by  a  decree  of  the  national  assembly  of 
France,  in  Augqst^  1792,  ILnowing  that  such  a  naturalization  would 
not  have  the  effect  pf  inyestiijg  him  with  the  privileges  of  a  native- 
born  citizen,  }£  h^  did  not  become  domiciled  in  France,  unless  his 
residence  there  was  expressly  dispensed  with  in  the  letters  of  natural- 
isation, he  went  to  France  to  ^et  ^  civU  9t(Ufis  which  be  could  not 
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conscientiously  enjoy  in  Poland  whilst  it  continued  to  be  under  a 
foreign  dominion.  Pothier,  Tr.  des  Personnes,  &c.,  P.  1,  tit.  2,  §  3 ; 
Denesart,  tit  Aubaine. 

These  general  principles  of  jurisprudence  in  respect  to  domicile,  by 
which  Kosciusko's  has  been  determined,  are  such  as  the  courts  of 
France  would  have  ruled  in  this  case. 

Kosciusko's  intestacy  as  to  the  funds  in  controversy,  and  his  domi- 
cile having  been  determined,  we  will  now  state  the  law  as  to  the 
right  of  succession  in  such  cases. 

For  several  hundred  years  upon  the  continent,  and  in  England, 
from  reported  cases,  for  a  hundred  years,  the  rule  has  been,  that  per- 
sonal property,  in  cases  of  intestacy,  is  to  be  distributed  by  the  law 
of  the  domicile  of  the  intestate  at  the  time  of  his  death.  It  has  been 
universal  for  so  long  a  time,  that  it  may  now  be  said  to  be  a  part  of 
the  jtis  gentium.  Lord  Thurlow  speaks  of  it  as  such  in  the  house 
of  lords,  in  the  case  of  Bruce  v.  Bruce.  Erskine,  in  his  In- 
stitutes of  the  Law  of  Scotland,  B.  3,  tit  9,  §  4,  644,  *says,  [  *  425  ] 
this  rule  is  founded  on  the  laws  of  nations.  He  says: 
^  When  a  Scotsman  dies  abroad  sine  animo  remanendij  the  legal  suc- 
cession of  his  movable  estate  in  Scotiand  must  descend  to  his  next 
of  kin  according  to  the  law  of  Scotland ;  and  where  a  foreigner  dies 
1  this  country  sine  animo  remanendij  the  movables  which  he  brought 
with  him  hither  ought  to  be  regulated,  not  by  the  law  of  the  country 
in  which  they  locally  were,  but  that  of  the  proprietors  patria^  or 
domicile  whence  he  came,  and  whither  he  intends  again  to  return* 
This  rule  is  founded  in  the  law  of  nations,  and  the  reason  of  it  is  the 
same  in  both  cases,  that  since  all  succession  ab  intestato  is  grounded 
upon  the  presumed  will  of  the  deceased,  his  estate  ought  to  descend 
to  him  whom  the  law  of  his  own  country  calls  to  the  succession, 
as  the  person  whom  it  presumes  to  be  most  favored  by  the  deceased." 

The  law  of  Scotiand  had  been  different  in  this  particular,  but  it 
was  brought  into  harmony  with  the  law  of  the  rest  of  Europe  by  the 
decision  of  the  house  of  lords,  in  Bruce  v.  Bruce,  6  Brown's  Par. 
Cases,  560,  566 ;  2  Bos.  &  Pul.  226,  230,  231 ;  Lord  Stair's  Insti- 
tutes,  B.  3,  tit  8,  §  5 ;  Hogg  and  Lashley,  6  Brown,  P.  C.  577,  House  of 
Lords,  June  25, 1788,  Robertson  on  Personal  Success.  131 ;  Omman 
V.  Bingham,  House  of  Lords,  March  18, 1776 ;  Colville  and  Landor 
V.  Brown  and  Brown,  Diet  Success.  Ap.  pp.  1,  4 ;  W.  &  S.  28. 

The  earliest  case  reported  in  the  English  books,  is  that  of  Pipon  v. 
Hpon,  Amb.  6,  27.  Lord  Hardwicke  recognized  in  it  the  rule  that 
the  personal  estate,  in  cases  of  intestacy,  followed  the  person,  and 
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becomes  distributable  according  to  the  law  or  custom  of  the  place 
where  the  intestate  lived.  Among  other  reasons  given  by  him  is, 
that  a  contrary  rule  would  be  extremely  mischievous,  and  would 
affect  our  commerce.  No  foreigner  could  deal  in  our  funds  but  at 
the  peril  of  his  effects  going  according  to  our  laws,  and  not  those  of 
his  own  country.  He  reaffirmed  the  same  in  a  few  years  afterwards, 
in  Thome  v.  Watkins,  2  Ves.  35.  Lord  Kenyon  did  the  same  when 
he  was  master  of  the  rolls,  in  1787,  in  Klllpatrick  v.  Killpatrick,  which 
will  be  found  cited  in  Robertson  on  Personal  Succession,  116.  In 
1790,  the  house  of  lords  acted  upon  the  rule,  in  Bruce  v.  Bruce,  and 
two  years  afterwards,  in  Hogg  v,  Lashley.  Many  cases  followed  in 
the  English  courts,  and  the  only  question  since  has  been,  what  was 
the  domicile  of  the  intestate  at  the  time  of  his  death  ?  In  the  United 
States  the  rule  has  been  fully  recognized.  14  Martin,  Lou.  99; 
3  Paige,  182 ;  2  Gill  &  Johns.  193,  224,  228. 

The  rule  prevails,  also,  in  the  ascertainment  of  the  person  who  is 

entitled  to  take  as  heir  or  distributee.     It  decides  whether  primo* 

geniture  gives  a  right  of  preference,  or  an  exclusive  right 

•  426  ]  •to  take  the  succession ;  whether  a  person  is  legitimate  or 

not  to  take  the  succession ;  whether  the  person  shall  take 

per  stirpes  or  per  capita,  and  the  nature  and  extent  of  the  right  of 

representation.     Story's  Conflict  of  Laws. 

But  it  is  objected,  before  the  rule  can  be  applied  in  this  suit 
against  the  defendants,  that  the  complainants  must  prove  what  the 
law  of  France  is  for  the  distribution  of  the  fund.  It  is  said  that  has 
not  been  done. 

For  this  purpose,  the  Code  Civil  of  France  was  offered  in  evidence, 
but  it  was  objected  to. 

It  is  true,  that  the  existence  of  a  foreign  law,  written  or  unwritten, 
cannot  be  judiciaUy  noticed,  unless  it  be  proved  as  a  fact,  by  appro 
priate  evidence. 

The  written  foreign  law  may  be  proved,  by  a  copy  of  the  law 
properly  authenticated.  The  unwritten  must  be  by  the  parol  testi- 
mony of  experts.  As  to  the  manner  of  authenticating  the  law,  there 
is  no  general  rule,  except  this :  that  no  proof  shall  be  received,  "which 
presupposes  better  testimony  behind,  and  attainable  by  the  party.'* 
They  may  be  verified  by  an  oath,  or  by  an  exemplification  of  a  copy, 
,  under  the  great  seal  of  a  state,  or,  by  a  copy,  proved  to  be  a  true 
copy  by  a  witness  who  has  examined  and  compared  it  with  Hie  orig- 
inal, or  by  a  certificate  of  an  oflSicer,  properly  authorized,  by  law,  to 
give  the  copy;  which  certificate  must  be  duly  proved.  But  such 
modes  of  proof  as  have  been  mentioned,  are  not  to  be  considered  ex- 
dusive  of  others,  especially  of  codes  of  laws  and  accepted  histories  of 
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the  law  of  a  country.  In  Kcton's  case,  Lord  Ellenborough  said : 
"  The  best  writers  furnish  us  with  their  statements  of  the  law,  and 
that  would  certainly  be  good  evidence,  upon  the  same  principle  as 
that  which  renders  histories  admissible.  There  is  a  case,  continued 
Lord  Ellenborough,  in  which  the  History  of  the  Turkish  Empire,  by 
Cantemir,  was  received  by  the  house  of  lords,  after  some  discussion 

1  will,  therefore,  receive  any  book  that  purports  to  be  a  history  of  the 
common  law  of  Spain.    B.  N.  P.  348,  249 ;  30  How.  St  Tr.  492 ; 

2  Phil.  Ev.  123 ;  1  Salk.  231 ;  Morris  v.  Harmer,  7  Pet  664 ;  3  Gary, 
178 ;  11  Clark  &  Fin.  114 ;  Sussex  Peerage  Case ;  3  Wend.  173. 
Lord  Tenterden,  in  Lacon  v.  Higgins,  3  Stark.  B.  178,  admitted  a 
copy  of  the  Code  Civil  of  France,  produced  by  the  French  consul, 
who  stated  that  it  was  an  authentic  copy  of  the  law  of  France,  upon 
which  he  acted  in  his  office,  and  that  it  was  printed  at  the  office  for 
printing  the  laws  of  France,  and  would  be  acted  upon  in  the  French 
courts.  In  The  Sussex  Peerage  case,  11  Clark  &  F.  114,  Lord 
Campbell  said :  "  The  most  authentic  form  of  getting  at  foreign  law, 
is  to  have  the  book  which  lays  down  the  law.  Thus,  we  have  had 
the  Code  Napoleon  in  our  courts.  It  is  better  than  to 
examine  *  a  witness,  whose  memory  may  be  defective,  and  [  *  427  ] 
who  may  have  a  bias  influencing  his  mind  upon  the  law." 

The  supreme  court  of  New  York  has  held,  that  an  unofficial  copy  of 
the  Commercial  Code  of  France  could  not  be  proved  by  the  PVench 
consul  residing  at  New  York,  though  he  stated  it  to  be  conformable 
to  the  official  publications ;  and  that  it  was  an  exact  copy  of  the  laws 
furnished  by  the  French  government  to  its  consul  at  New  York. 
Had  it  been  an  official  copy,  and  sworn  to  be  such,  by  the  consul,  it 
would  have  been  received  in  evidence,  as  the  Irish  statutes  were,  in 
Jones  V.  Maffet,  6  Serg.  &  Rawle,  623,  where  they  were  sworn  to  by 
an  Irish  barrister,  and  that  he  received  them  from  the  king's  printer, 
in  Ireland.  In  Church  u.  Hubbart,  2  Cranch,  187,  this  court  said, 
that  the  edicts  of  Portugal,  offered  in  evidence,  would  have  been  ad- 
missible, if  the  copies  of  them  had  been  sworn  to  be  true  copies,  by 
the  American  consul  at  Lisbon,  instead  of  his  having  given  his  con- 
sular certificate  that  they  were  true  copies,  because  it  was  not  one 
of  the  functions  of  a  consul  to  authenticate  foreign  laws  in  that  way. 
The  court  say :  "  The  paper  offered  to  the  court  is  certified  to  be  a 
copy  compared  with  the  original.  It  is  impossible  to  suppose  that 
this  copy  might  not  have  been  authenticated  by  the  oath  of  the 
consul,  as  weU  as  by  his  certificate."  It  will  be  seen,  that  what  the 
court  required,  was  a  verification  of  the  original,  upon  oath,  and  that 
tfien  the  edicts  would  have  been  admissible  in  evidence.  They  were 
municipal  edicts,  too,  it  should  be  remembered,  and  not  one  of  those 
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marine  ordinances  of  a  foreign  nation,  on  a  subject  of  common  con- 
cern to  all  nations,  which  may,  according  to  the  manner  of  its  pro- 
mulgation, be  read  as  law,  without  other  proof.  Talbot  v,  Seeman, 
1  Cranch,  1. 

The  rule  of  this  court  has  always  been,  since  those  cases  were 
decided :  '^  That  the  laws  of  a  foreign  country,  designed  only  for  the 
direction  of  its  own  afbirs,  are  not  to  be  noticed  by  other  countries, 
unless  proved  as  facts ;  and,  that  the  sanction  of  an  oath  is  required 
for  their  establishment,  unless  they  can  be  verified  by  some  other 
such  high  authority,  that  the  law  respected  not  less  than  the  oath  of 
an  individual." 

The  question  in  this  case,  is,  has  the  Code  Civil,  which  was  offered 
in  evidence,  a  Verification  equivalent  to  the  oath  of  an  individual  ? 

Opinions  and  cases  may  be  found  in  conflict  with  the  cases  cited,  bat 
from  a  perusal  of  many  of  them,  we  find  that  they  have  been  formed 
and  decided  without  a  careful  discrimination  between  what  should 
be  the  proof  of  foreign  written  and  unwritten  law ;  and  when 
written  laws,  either  singly  or  in  statute  books,  or  in  codes, 
[  •  428  ]  •  have  been  offered  in  evidence,  without  a  sufficient  authen- 
tication that  they  were  official  publications,  by  the  govern- 
ment which  had  legislated  them ;  or  when  written  laws  have  been 
offered,  properly  proved  to  be  official,  but  which  were  equivocal  in 
their  terms,  and  in  the  judicial  administration  of  which  there  have 
been,  or  may  be,  various  interpretations,  making  it  necessary  to  call 
in  experts,  as  in  cases  of  an  unwritten  law,  to  state  how  the  law 
offered  in  evidence  is  administered  in  the  courts  of  the  country  of 
which  it  is  said  to  be  the  law.  In  England,  until  recently,  it  was 
not  doubted  that  a  foreign  written  law  was  admissible  in  evidence, 
when  properly  authenticated.  But,  in  the  Sussex  Peerage  case, 
1844,  in  11  Clark  and  Finnelly,  115,  several  of  the  judges  gave  their 
opinions  upon  the  subject  Lord  Brougham,  in  that  case,  differed 
from  Lord  Campbell,  and  said  that  the  Code  Napoleon  ought  not  to 
be  received  in  an  English  court,  and  that  before  it  could  be  received 
from  the  book,  that  an  expert,  acquainted  ^th  the  text,  and  the 
interpretation  of  it,  must  be  called.  And  so  it  was  ruled,  afterwards, 
by  Erie,  justice,  in  1846,  in  Cocks  v,  Purdy,  2  C.  and  K.  269,  in 
which  fragments  of  a  code  were  offered  as  evidence.  But  his  lord- 
ship's opinion,  and  the  case  of  Cocks  v.  Purdy,  must  be  taken,  sub- 
ject to  the  facts  upon  which  the  point  arose.  In  the  first,  it  was, 
whether  Doctor  Wiseman,  who  had  been  called  as  a  witness,  could 
refer,  whilst  giving  his  evidence  of  the  law  of  Rome,  on  the  subject 
of  marriage,  to  a  book,  whilst  it  was  lying  by  him.  In  the  other 
case,  fragments  of  laws  were  offered.     This  point  had  been  settled 
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by  Lord  Stowell,  in  Daliymple  v,  Dalrymple,  2  Hagg.  54.  Lord 
Brougham  again  expressed  the  same  opinion,  in  his  sketch  of  Lord 
Stowell,  in  the  second  series  of  the  statesmen  of  the  time  of 
Greorge  III.  76.  But  Lord  Langdale,  who  also  sat  with  the  other 
judges,  in  the  Sussex  Peerage  case,  gave  the  rule,  with  its  qualifica- 
tions, in  the  case  of  The  Earl  of  Nelson  v.  Lord  Bridport,  8  Beav. 
527.  After  stating  the  rule,  coincidently  with  the  opinion  of  Lord 
Brougham,  he  says :  ^<  Such  I  conceive  to  be  the  general  rule,  but 
the  case  to  which  it  is  applicable  admits  of  great  variety.  Though 
a  knowledge  of  foreign  laws  is  not  to  be  imputed  to  the  judge,  you 
may  impute  to  him  such  a  knowledge  of  the  general  art  of  reasoning, 
as  will  enable  him,  with  the  assistance  of  the  bar,  to  discover  where 
fallacies  are  probably  concealed,  and  in  what  cases  he  ought  to 
require  testimony  more  or  less  strict.  K  the  utmost  strictness  was 
required,  in  every  case,  justice  might  often  stand  still ;  and  I  am  not 
disposed  to  say  that  there  may  not  be  cases,  in  which  the  judge  may 
not,  without  impropriety,  take  upon  himself  to  construe  the  words 
of  a  foreign  law,  and  determine  their  application  to  the  case 
in  question ;  especially  if  *  there  should  be  a  variance  or  [  *  429  ] 
want  of  clearness  in  the  testimony." 

Notwithstanding  the  differences  in  the  cases  cited,  we  think  that 
the  true  rule  in  respect  to  the  admissibility  of  foreign  law  in  evi- 
dence, may  be  gathered  firom  them.  In  our  view  it  is  this,  that  a 
foreign  written  law  may  be  received,  when  it  is  found  in  a  statute 
book,  with  proof  that  the  book  has  been  officially  published  by  the 
government  which  made  the  law.  Such  is  the  foundation  of  Lord 
Tenterden's  ruling,  in  Lacon  v*  Higgins,  3  Starkie's  Rep.  178..  The 
case  in  5  Serg.  &  Rawle,  523,  has  the  same  basis.  Though  there  are 
other  reasons  for  the  admission  of  the  laws  of  the  States  into  the  courts 
of  the  United  States  as  evidence,  when  they  are  officially  published, 
yet  they  are  only  received  when  the  genuineness  of  the  publication 
is  apparent.  This  court  has  so  ruled  in  Hinde  v,  Vattier,  5  Pet 
398,  and  in  Owings  v.  Hull,  9  Pet.  607  -  625.  It  is  true  that  we  are 
called  upon,  as  judges,  to  administer  the  laws  of  the  States  in  the 
courts  of  the  United  States,  and  that  the  States  of  the  Union  are  not 
politically  foreign  to  each  other,  but  there  is  no  connection  between 
them  in  legislation,  and  we  only  take  notice  of  their  laws,  judicially, 
when  they  are  found  in  the  official  statute  books  of  the  State. 

With  these  views,  it  remains  for  us  to  show  that  the  Ck>de  Civil, 
offered  in  evidence  in  this  case  by  the  complainants,  to  prove  their 
right  to  the  succession  of  the  intestate  estate  of  Greneral  Kosciusko, 
is  authenticated  in  such  a  way  that  it  may  be  received  by  the  court 
for  the  purpose  for  which  it  was  offered.     It  was  sent  to  the  supreme 
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court,  in  the  course  of  our  national  exchanges  of  laws  with  France. 
It  is  one  of  the  volumes  of  the  Bulletin  des  Lois  k  Paris  L'impri- 
merie  royale,  with  this  indorsement,  "  Les  Garde  des  Sceaux  de 
France  k  la  court  supreme  Des  Etats  Unis."  Congress  has  acknowl- 
edged it  by  the  act,  and  the  appropriation  which  was  given  to  the 
supreme  court  to  reciprocate  the  donation.  We  transmitted  to  the 
minister  of  justice  official  copies  of  all  the  laws,  resolutions,  and 
treaties  of  the  United  States,  and  a  complete  series  of  the  decisions 
of  this  court  We  do  not  doubt,  whenever  the  question  shall  occur 
in  the  courts  of  France,  that  the  volumes  which  were  sent  by  us 
will  be  considered  sufficiently  authenticated  to  be  used  as  evidence. 
The  gift  and  the  reciprocation  of  it,  are  the  fruits  of  the  liberal  age 
in  which  we  live.  We  hope  for  a  continuance  of  such  exchanges 
between  France  and  the  United  States,  and  for  a  like  intercourse 
with  all  nations.  Business  men,  jurists,  and  statesmen,  will  readily 
appreciate  its  advantages.  It  will  save  much  time  and  expense 
when  questions  occur  in  the  courts  of  different  nations,  in- 
[  *430  ]  volving  the  rights  of  •foreigners,  if  the  written  laws  of 
every  nation  were  verified  in  all  of  them,  by  certified  official 
publications  to  the  governments  of  each.  In  the  now  rapid  transit 
of  persons  and  property,  out  of  the  sovereignties  to  which  they 
belong,  into  the  different  parts  of  the  world,  such  a  verification 
would  often  speed  and  save  the  rights  of  emigrants,  sojourners,  and 
merchants. 

We  think  that  the  Code  Civil,  certified  to  the  court  as  it  is,  is  suffi- 
ciently authenticated  to  make  it  evidence  in  this  suit,  and  that  it 
would  be  so  in  any  other  case  in  which  it  may  be  offered. 

We  proceed  to  state  the  law  from  it,  applicable  to  the  case. 

It  has  been  determined  that  the  domicile  of  General  Kosciusko  was 
in  France  at  the  time  of  his  death,  that  he  died  intestate  as  to  his 
funds  in  the  United  States,  and  that  they  were  to  be  distributed 
according  to  the  law  of  his  domicile. 

It  has  been  proved  that  he  survived  his  parents,  died  without 
issue,  and  that  these  complainants  are  the  lineal  descendants  of  two 
of  his  sisters,  one  of  whom  died  before  her  brother,  and  the  other 
afterwards. 

The  fact  of  their  relationship,  notwithstanding  the  objection  which 
was  made  to  the  proof  of  it,  is  sufficient.  The  proofs  are  decrees  of" 
the  court  of  nobility  of  the  government  of  Grodno,  and  another  of 
the  court  of  Kobryn,  in  the  Russian  province  of  Lithuania.  The 
originals  are  in  the  orphans'  court,  and  were  filed  in  it,  in  the  regular 
course  of  judicial  proceeding.  Both  of  them  are  authenticated  copies 
of  judicial  proceedings  in  the  courts  from  which  they  are  brought. 
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The  competency  of  the  jurisdiction  of  those  courts,  in  the  matters 
decided  in  the  decrees,  is  proved  by  witnesses  skilled  in  the  law  of 
the  governments  of  Lithuania.  Lithuania  we  know  to  be  now  a 
Russian  province,  governed  by  its  own  laws,  except  as  they  may  be 
modified  by  the  emperor's  edicts.  It  is  divided  into  three  govern- 
ments,  Wilna,  Grodno,  and  Minsk,  with  a  governor-general  over 
them.  The  decree  of  the  assembly  of  the  department  of  Grodno,  is 
an  exemplified  copy  of  that  made  on  the  7th  May,  1843,  in  the  case 
of  the  heirs  of  Kosciusko,  and  contains  the  genealogical  chart  of  the 
descendants  of  the  sisters  of  Kosciusko. 

It  is  not  a  judgment  inter  partes^  but  a  foreign  judgment  in  remy 
and  is  evidence  of  the  facts,  adjudicated  against  all  the  world  The 
decree  from  the  court  of  Kobryn  is  also  proved  to  be  a  judicial  record. 
From  both,  we  learn  that  the  persons  named  in  the  bill  of  the  com- 
plainants, are  the  collateral  kinsmen  of  General*  Kosciusko.  By  the 
laws  of  France,  they  may  take  his  estate  by  succession. 

We  shall  reverse  the  decision  of  the  court  below,  and  direct  the 
funds  in  controversy  to  be  divided  among  them,  according  to  the 
750th  article  of  the  code,  which  is,  that  in  case  of  the 
•previous  decease  of  the  father  and  mother  of  a  person  [  *  431  ] 
dead  without  issue,  his  brother  and  sister,  or  their  descend- 
ants, are  called  to  the  succession,  to  the  exclusion  of  ancestors  and 
other  collaterals. 

All  of  the  objections  which  were  made  against  the  rendition  of  a 
decree  in  favor  of  the  complainants  having  been  considered  and 
overruled,  it  only  remains  for  us  to  announce  the  sum  for  which  the 
decree  shall  be  given,  and  the  proportions  to  be  paid  by  the  defend- 
ants, as  the  sureties  of  Bomford,  under  the  act  of  1846. 

It  has  been  heretofore  stated  that  these  bonds  were  given  under 
that  act,  to  secure  the  amount  then  returned  to  the  orphans'  court  by 
the  administrator,  and  such  assets  as  he  might  afterwards  receive  in 
that  character.  In  his  ninth  account,  he  charges  himself  uith  a  bal- 
ance from  the  eight  account  of  $41,914.47,  and  after  giving  the  estate 
credit  for  the  sums  subsequently  received,  and  claiming  credits,  he 
admits  that  there  was  due  to  the  estate  on  the  7th  of  June,  1847, 
$43,504.40,  including  the  stock  of  the  Bank  of  Washington,  which 
was  after  his  death  transferred  to  Lewis  Johnson,  who  became  the 
administrator  of  Kosciusko,  with  the  will  annexed. 

We  shall  enter  a  decree  against  the  defendants  for  the  sum  of 
$37,924.40,  with  interest  from  the  7th  June,  1847,  until  the  same 
shall  be  paid. 

The  said  decree  is  to  be  binding  upon  the  sureties,  Carrico,  Stott, 
and  Greorge  C.  Bomford,  and  upon  the  sureties  Gideon,  Ward,  and 
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Smith,  jointly  and  severally  in  the  proportion  which  their  respective 
bonds  bear  to  the  sum  decreed,  and  the  costs  which  have  accrued  in 
this  suit.  But  in  the  event  that  the  sureties  in  either  bond  do  not 
pay  the  sum  decreed  against  them,  or  any  part  thereof,  then  the 
sureties  in  the  other  bond  shall  be  answerable  for  and  pay  the  same 
to  the  extent  of  their  respective  bonds. 

We  shall  also  order  a  decree  to  be  entered  against  the  defendant, 
Lewis  Johnson,  not  subjecting  him  to  any  costs  from  his  having  been 
made  a  defendant  in  this  suit,  directing  him  to  turn  over  to  the  com- 
plainants the  stock  of  the  Bank  of  Washington,  to  which  he  is 
entitled  as  the  administrator  de  bonis  non  of  Kosciusko,  and  the 
dividends  which  have  accrued  thereon,  allowing  to  him  out  of  the 
same,  the  costs  incurred  as  administrator,  commissions,  and  such 
reasonable  counsel  fees  as  may  have  been  paid  by  him  for  services  in 
matters  pertaining  t(/this  case,  in  the  orphans'  court,  and  to  this  suit, 
after  his  account  shall  be  filed,  and  be  credited  to  him  in  the  orphans' 
court. 

17  H.  456 ;  19  H.  393. 


William  H.  Winder,  PlaintiiF  in  Error,  v,  Andrew  D.  Caldwall. 

14  H.  434. 

A  writ  of  scire  facias  contains  traversable  facts,  and  the  plea  is  properly  to  the  writ. 

A  total  or  partial  failure  of  consideration,  or  any  breach  of  a  special  contract  for  work,  labor, 
and  materials  may  be  given  in  evidence,  in  defence  of  an  action  thereon,  though  the  dam- 
ages from  such  failure  or  breach  be  unliquidated. 

The  act  of  congress  of  March  2,  1833,  (4  Stats,  at  Large,  659,)  does  not  secure  a  lien  on  a 
building  to  one  who  contracts  with  the  owner  of  the  land  to  erect  the  building,  but  only 
to  mechanics  and  material-men,  who  supply  materials  and  perform  work  on  the  building. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  sub- 
stance of  those  bills  of  exception  noticed  by  the  court,  is  stated  in  its 
opinion. 

Davidge^  for  the  plaintiff. 

Bradley  and  Lawrence^  contra. 

[  ^442  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court. 

Caldwell,  who  was  plaintiff  below,  entered  into  a  con- 
tract with  Winder,  "  to  furnish  all  the  materials  and  do  all  the  car- 
penter work  required  to  a  certain  house  to  be  erected  in  the  city 
of  Washington,"  for  the  sum  of  ^10,000.  After  the  house  was 
fiinished,  the  contractor  filed  a  lien  against  the  building,  claiming  this 


DECEMBER  TEKM,   1852.  278 

Winder  v,  Caldwell.    14  H. 

sum,  together  with  sundry  charges  for  extra  work.     A  scire 

facias  was  issued  to  enforce  this  claim,  and  *  a  trial  had,  in  [  *443  ] 

the  course  of  which,  numerous  bills  of   exception  were 

sealed  by  the  court  at  the  defendant's  instance,  which  form  the  sub* 

jects  of  our  consideration  in  this  case. 

1.  The  want  of  a  declaration,  though  not  the  subject  of  exception 
below,  has  been  urged  here  as  an  error.  Bat  we  think  this  objection 
is  without  foundation. 

A  scire  facica  is  a  judicial  writ  used  to  enforce  the  execution  of 
some  matter  of  record  on  which  it  is  usually  founded ;  but  though  a 
judicial  writ,  or  writ  of  execution,  it  is  so  far  an  original  that  the  de* 
fendant  may  plead  to  it.  As  it  discloses  the  facts  on  which  it  is 
founded,  and  requires  an  answer  from  the  defendant,  it  is  in  the  na- 
ture of  a  declaration,  and  the  plea  is  properly  to  the  writ.  In  the 
present  case,  the  bill  of  particulars  of  the  plaintifTs  claim  is  filed  of 
record  under  the  statute  which  gives  this  remedy,  and  it  is  recited  in 
the  writ  and  thereby  made  part  of  it,  so  that  any  further  pleading  on 
his  part,  to  set  forth  the  nature  of  his  demand,  would  be  wholly  su- 
perfluous. 

2.  In  the  written  contract  between  the  parties,  given  in  evidence  on 
the  trial,  it  is  stipulated  that  "  the  work  is  to  be  promptly  executed, 
so  that  no  delay  shall  be  occasioned  to  the  builder  by  having  to  wait 
for  the  carpenter's  work ; "  and  also,  ^^  that  in  any  and  every  case  in 
which  the  carpenter  shall  occasion  delay  to  the  building,  the  sum  of 
twenty-five  dollars  per  day  shall  be  deducted  for  each  and  every  day 
so  delayed,  from  the  amount  to  be  paid  by  this  contract." 

The  defendant,  under  a  notice  of  set-off,  ofiered  to  prove  '^  that  in 
consequence  of  the  plaintiff's  not  being  ready  to  put  up  his  work 
according  to  said  contract,  delay  was  occasioned  by  him  in  the  con- 
struction'of  the  building  of  not  less  than  three  weeks;"  and  also, 
^  that  the  work  and  materials  found  and  provided  upon  and  for  the 
said  building,  were  defective  in  quality  and  character,  and  far  inferior 
in  value  to  what  said  contract  and  specification  called  for." 

The  refusal  of  the  court  to  permit  such  evidence  to  go  to  the  jury, 
is  the  subject  of  the  first  two  bills  of  exception. 

The  statute  which  authorizes  this  proceeding,  gives  the  defendant 
liberty  ^  to  plead  and  make  such  defence  as  in  personal  actions  for 
the  recovery  of  debts."  Had  the  plaintifi*  below  brought  his  action 
of  assumpsit  on  the  contract,  the  right  to  make  this  defence  cannot 
now  be  doubted  For,  although  it  is  true,  as  a  general  rule,  that  un- 
liquidated damages  cannot  be  the  subject  of  set-ofi^  yet  it  is  well  set- 
tled that  a  total  or  partial  failure  of  consideration,  acts  of  nonfeasance 
or  misfeasance,  immediately  connected  with  the  cause  of  action,  or 
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any  equitable  defence  arising  out  of  the  same  transaction,  may  be 
given  in  evidence  in  mitigation  of  damages,  or  recouped ; 
[  •  444  ]  not  strictly  •by  way  of  defalcation  or  set-ofT,  but  for  the 
purpose  of  defeating  the  plaintiff's  action  in  whole  or  in 
part,  and  to  avoid  circuity  of  action.  Without  noticing  the  numer- 
ous cases  on  this  subject,  it  is  sufficient  to  say  that  the  cases  of 
Withers  v.  Green,  9  How.  213,  and  Van  Buren  v.  Digges,  11  How. 
461,  decided  in  this  court,  are  conclusive  of  the  question.  The  court 
below,  therefore,  erred  in  the  rejection  of  the  testimony  offered. 

3.  The  remaining  bills  of  exception  involve,  in  fact,  but  one  prom- 
inent and  important  question,  and  the  decision  of  it  will  dispose  of 
this  case. 

The  right  to  file  a  ^  mechanic's  lien,"  as  it  is  usually  denominated, 
is  claimed  by  the  plaintiff,  under  the  act  of  congress  of  March  2, 
1833,  entitled :  <<  An  act  to  secure  to  mechanics  and  others,'  payment 
for  labor  done  and  materials  furnished,  in  the  erection  of  buildings  in 
the  District  of  Columbia."  The  first  section  of  this  act  defines  the 
persons  who  shall  be  entitled  to  this  peculiar  security  and  remedy,  as 
follows :  — 

"All  and  every  dwelling-house,  or  other  building,  hereafter  con- 
structed and  erected  within  the  city  of  Washington,  in  the  town  of 
Alexandria,  or  in  Georgetown,  in  the  District  of  Columbia,  shall  be 
subject  to  the  payment  of  the  debts  contracted  for,  or  by  reason  of  any 
work  done,  or  materials  found  and  provided  by  any  brickmaker,  brick- 
layer, stonecutter,  mason,  lime-merchant,  carpenter,  painter  and  glazier, 
ironmonger,  blacksmith,  plasterer  and  lumber-merchant,  or  any  other 
person  or  persons  employed  in  furnishing  materials  for,  or  in  erecting 
and  constructing  such  house  or  other  building,  before  any  other  lien 
which  originated  subsequent  to  the  commencement  of  such  house,  or 
other  building.  But  if  such  dwelling-house  or  other  building,  or  any 
portion  thereof,  shall  have  been  constructed  under  contract,  or  con- 
tracts, entered  into  by  the  owner  thereof,  or  his  or  her  agent,  with  any 
person  or  persons,  no  person  who  may  have  done  work  for  such  con- 
tractor or  contractors,  or  furnished  materials  to  him,  or  on  his  order 
or  authority,  shall  have  or  possess  any  lien  on  said  house  or  other 
building,  for  work  done,  or  materials  so  fturnished,  unless  the  person 
or  persons  employed  by  such  contractor  to  do  work  on.  or  furnish  ma- 
terials for,  such  building,  shall,  within  thirty  days  after  being  so  em- 
ployed, give  notice  in  writing  to  the  owner  or  owners  of  such  build- 
ing, or  to  his  or  to  their  agent,  that  he  or  they  are  so  employed  to  work 
or  to  furnish  materials,  and  that  they  claim  the  benefit  of  the  lien 
granted  by  this  act." 

Does  a  master«builder,  undertaker,  or  contractor,  who  undertaken, 
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by  contract  with  the  owner,  to  erect  a  building,  or  some  part  or  pop* 
tion  thereof,  on  certain  terms,  come  within  the  letter  or  spirit 
of  this  act,  or  within  any  of  the  classes  enumerated,  as  *  en-  [  *  445  ] 
titled  to  this  special  remedy  ?  Such  persons  have  an  oppor- 
tunity, and  are  capable  of  obtaining  their  own  securities.  They  do 
not  labor  as  mechanics,  but  superintend  work  done  by  others.  They 
are  not  tradesmen  in  lumber,  or  oth^  materials  for  building,  but  em- 
ploy others  to  farnish  materials.  If  such  contractor  should  by  acci- 
dent be  a  carpenter,  or  an  owner  or  vendor  of  lumber,  yet  he  deals 
not  with  the  owner  in  this  capacity,  but  as  an  undertaker,  who  has 
covenanted  for  his  own  securities. 

The  title  of  this  act  shows  its  policy  and  intention.  It  is  to  secure, 
to  ^  mechanics  and  others,  payment  for  labor  done  and  materials 
found; "  and  the  persons  enumerated  in  the  first  section  are,  plainly 
those  mechanics  and  tradesmen  whose  personal  labor  or  property 
have  been  incorporated  into  the  building,  and  not  the  agents,  super- 
visors, undertakers,  or  contractors,  who  employed  them.  The  act 
contemplates  two  conditions,  under  which  such  labor  and  materials 
may  have  been  furnished :  First,  on  the  order  of  the  owner,  who  may 
act  without  the  intervention  of  any  middleman,  and  thus  become  in- 
debted directly  to  his  mechanics  and  tradesmen.  Or,  secondly,  when 
they  have  been  furnished  on  the  order  of  a  contractor  or  undertaker. 
In  such  cases,  the  mechanic,  or  material-man,  if  he  intends  to  look  to 
the  credit  of  the  building,  and  not  to  that  of  the  contractor  with 
whom  he  deals,  must  give  notice  to  the  owner  of  the  building,  within 
thirty  days,  of  his  intention  to  claim  this  security.  The  contractor, 
though  mentioned  in  the  act,  is  not  enumerated  among  those  entitled 
to  its  benefit.  The  aim  and  policy  of  this  act  is  also  obvious.  Ex- 
perience has  shown  that  mechanics  and  tradesmen,  who  furnish  labor 
and  materials  for  the  construction  of  buildings,  are  often  defrauded 
by  insolvent  owners  and  dishonest  contractors.  Many  build  houses 
on  speculation,  and  after  the  labor  of  the  mechanic  and  the  materials 
are  incorporated  into  them,  the  owner  becomes  insolvent,  and  sells 
the  buildings,  or  encumbers  them  with  liens ;  and  thus,  one  portion 
of  his  creditors  are  paid  at  the  expense  of  the  labor  and  property  of 
others.  Or,  the  solvent  owner,  who  builds  by  the  agency  of  a  con- 
tractor or  middleman,  pays  his  price  and  receives  his  building,  with- 
out troubling  himself  to  inquire  what  has  been  the  fate  of  those 
whose  labor  or  means  have  constructed  it  These  evils  required  a 
remedy,  and  such  a  one  as  is  given  by  this  act.  Its  object  is,  not  to 
secure  contractors,  who  can  take  care  of  themselves,  but  those  who 
may  suffer  loss  by  confiding  in  them.  It  is  not  the  merit  of  the  con- 
tractor, that  gave  rise  to  the  system,  but  the  protection  of  those  who 
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might  be  wronged  by  him,  if  the  owner  were  not  compelled  thus  to 
take  care  of  their  interests  before  he  pays  away  the  price 
[  *446  ■]  stipulated,  *  But  the  contractor  is  neither  within  the  letter 
nor  the  spirit  of  the  act. 

A  question  has  been  made  in  the  argument,  whether  the  act  of 
Maryland,  of  19th  of  December,  1791,  formerly  in  force  in  this  dis- 
trict, is  supplied  or  repealed,  by  the  act  of  congress  now  under  con- 
sideration. But  as  the  proceedings  in  this  case  are  not  within  or 
under  the  act  of  Maryland,  the  question  is  not  before  us  for  decision. 
The  plaintiff  claims  his  right  to  support  this  proceeding,  under  the 
act  of  congress  alone,  and  if  that  fails  him,  his  only  resource  is  to 
his  action  on  his  contract  That  he  has  mistaken  his  remedy,  the 
court  entertain  no  doubt. 

If  precedent  were  needed  to  justify  this  construction  of  the  act  of 
congress,  it  may  be  found  in  the  reports  of  the  supreme  court  of 
Pennsylvania,  where  similar  legislation  has  always  received  the  same 
construction.  See  Jones  v.  Shawhan,  4  Watts  &  Serg.  257 ;  Hoatz 
V,  Patterson,  5  W.  and  S.  537,  &c. 

4.  It  is  unnecessary  to  notice  particularly  the  exception  to  the  form 
of  the  judgment.  It  is  certainly  not  in  the  form  required  by  the  act; 
and  although  the  act  may  be  construed  to  prescribe  the  effect  rather 
than  the  form  of  the  judgment,  there  is  no  reason  why  the  form  should 
differ  from  the  effect ;  or  that,  in  words,  it  should  give  the  pleuntiff 
any  thing  more  than  the  law  gives  him,  namely,  execution  of  the 
property  described  in  the  scire  facias. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed,  and  venire 
de  novo  awarded.  23  H.  49. 

The  Salmon  Falls  Manufacturing  Company,  Plaintiff  in  Error,  v. 

William  W.  Goddard. 

U  H.  446. 
The  following  memorandum  of  a  contract  of  sale  of  merchandise,  accompanied  by  eztrane- 
oos  evidence  explanatory  of  its  terms,  was  held  safficient  under  the  statute  of  Arands. — 
"September  19,  W.  W.  Gtoddard,  12  mos.  300  bales  S.  F.  drills,  7^;  100  cases  blues  do. 
8}.  Credit  to  commence  when  ship  sails;  not  after  December  I,— delivered  free  of 
charge  for  truckage.  The  blues,  if  color  satisfactory  to  purchaser.    (Signed,)    R.  M.  M. 

W.  W.  Q." 

The  case  is  stated  in  the  opinion  of  the  court. 

C.  B.  Goodrichj  for  the  plaintif&. 

Johnson  and  George  T.  Davis^  contra. 

[  •  453  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts. 
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The  suit  was  brought  by  the  plaintiffs  in  the  court  below,  to  recover 
the  price  of  three  hundred  bales  of  brown,  and  of  one  hundred  cases 
of  blue  driUs,  which  they  had  previously  sold  to  the  defendant. 

The  contract  for  the  purchase  was  made  with  the  house  of  Mason 
and  Lawrence,  agents  of  the  plaintiffs,  in  Boston,  on  the  19th  Sep- 
tember, 1850,  and  a  memorandum  of  the  same  signed  by  the  parties. 
A  bill  of  parcels  was  made  out  under  date  of  30th  September,  stating 
the  purchase  of  the  goods  by  the  defendant,  carrying  out  prices  and 
footing  up  the  amount  at  $18,565.03 ;  also  the  terms  of  payment  — 
note  at  twelve  months,  payable  to  the  treasurer  of  the  plaintiffs. 
This  was  forwarded  to  the  defendant  on  the  11th  October,  and  in 
pursuance  of  an  order  from  him,  the  three  hundred  bales  were  sent 
from  their  establishment  at  Salmon  Falls  by  the  railroad  and  arrived 
at  the  depot  in  Boston  on  the  30th  October,  of  which  notice  was 
given  to  the  defendant  on  the  same  day,  and  a  delivery  tendered.  He 
requested  that  the  goods  should  not  be  sent  to  his  warehouse,  or  place 
of  delivery,  for  the  reason,  as  subsequently  stated  by  his  clerk,  there 
was  no  room  for  storage.  The  agents  of  the  plaintiffs  the  next  day 
renewed  the  tender  of  delivery  by  letter,  adding  that  the  goods  re- 
mained at  the  depot  at  his  risk,  and  subject  to  storage,  to  which  no 
answer  was  returned.  On  the  night  of  the  4th  November,  the  rail- 
road depot  was  consumed  by  fire,  and  with  it  the  three  hundred  bales 
of  the  goods  in  question.  The  price  was  to  be  paid  by  a  note  at 
twelve  months,  which  the  defendant  refused  to  give,  upon  which  re- 
fusal this  action  was  brought 

•The  court  below,  at  the  trial,  held  that  the  written  mem-  [  *  454  ] 
orandum,  made  at  the  time  of  entering  into  the  contract 
between  the  agents  of  the  plaintiffs  and  the  defendant,  ws^s  not  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds,  and  as  there  was 
no  acceptance  of  the  goods,  the  plaintiffs  could  not  recover. 

As  we  differ  with  the  learned  judge  who  tried  the  cause,  as  to  the 
sufficiency  of  the  written  memorandum,  the  question  upon  the  stat- 
ute is  the  only  one  that  it  will  be  material  to  notice.  The  memoran- 
dum is  as  follows :  — 

"  Sept.  19^—  W.  W.  Goddard,  12  mos. 
300  bales  S.  P.  drills,  .  .  .  7^ 
100  cases  blue  do.  .  .  •  8f 
'^  Credit  to  commence  when  ship  sails : 
not  after  Dec.  1  —  delivered  free  of 
charge  for  truckage. 
^  The  blues,  if  color  satisfactory  to  pur- 
chasers. R.  If.  M. 


w.  w.  o.^ 


VOL.  XX.  24 
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The  statute  of  Massachusetts  on  this  subject  is  substantially  the 
same  as  that  of  29  Car.  II.  c.  3,  §  17,  and  declares  that  no  contract 
for  the  sale  of  goods,  &c,  shall  be  valid,  &c.,  '^  unless  some  note  or 
memorandum  in  writing  of  the  bargain  be  made,  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized." 

The  word  <^  bargain,"  in  the  statute,  means  the  terms  upon  which 
the  respective  parties  contract ;  and  in  the  sale  of  goods,  the  terms 
of  the  bargain  must  be  specified  in  the  note  or  memorandum,  and 
stated  with  reasonable  certainty,  so  that  they  can  be  understood  from 
the  writing  itself,  without  having  recourse  to  parol  proof ;  for,  un- 
less the  essential  terms  of  the  sede  can  be  ascertained  from  the  writing 
itself,  or  by  a  reference  contained  in  it  to  something  else,  the  memo- 
randum is  not  a  compliance  with  the  statute. 

This  brief  note  of  the  contract,  however,  like  all  other  mercantile 
contracts,  is  subject  to  explanation  by  reference  to  the  usage  and  cus- 
tom of  the  trade,  with  a  view  to  get  at  the  true  meaning  of  the  par- 
ties, as  each  is  presumed  to  have  contracted  in  reference  to  them. 
And  Edthough  specific  and  express  provisions  will  control  the  usage, 
and  exclude  any  such  explanation,  yet,  if  the  terms  ore  technical,  or 
equivocal  on  the  face  of  the  instrument,  or  made  so  by  reference  to 
extraneous  circumstances,  parol  evidence  of  the  usage  and  practice 
in  the  trade,  is  admissible  to  explain  the  meaning.  2  Kent  C.  556, 
and  n.  3 ;  ibid.  260,  and  n. ;  Long  on  Sales,  197,  ed.  1839 ;  1  Grale  & 
Davis,  52. 

Extraneous  evidence  is  also  admissible  to  show  that  a  person 
whose  name  is  affixed  to  the  contract,  acted  only  as  an  agent,  there- 
by enabling  the  principed  either  to  sue  or  be  sued  in  bis 
[  *  455  ]  *own  name;  and  this,  though  it  purported  on  its  face  to 
have  been  made  by  the  agent  himself,  and  the  principal  not 
named.  Higgins  v.  Senior,  8  M.  6z^  Wels.  834 ;  Truman  v.  Loder, 
11  Ad.  &  Ell.  589.  Lord  Denham  observed,  in  the  latter  case :  ^  That 
parol  evidence  is  always  necessary  to  show  that  the  party  sued  is  the 
party  making  the  contract,  and  bound  by  it ;  whether  he  does  so  in 
his  own  name,  or  in  that  of  another,  or  in  a  feigned  name,  and 
whether  the  contract  be  signed  by  his  own  hand,  or  that  of  an  agent, 
are  inquiries  not  different  in  their  nature  from  the  question.  Who  is 
the  person  who  has  just  ordered  goods  in  a  shop  ?  If  he  is  sued  for 
the  price,  and  his  identity  made  out,  the  contract  is  not  varied  by  ap- 
pearing to  have  been  made  by  him  in  a  name  not  his  own." 

So  the  signature  of  one  of  the  parties  is  a  sufficient  signing  to 
charge  the  firm.  Soames  v.  Spencer,  1  D.  &  B.  32 ;  Long  on  SaleS| 
58. 
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It  has  also  been  held,  in  the  case  of  a  sold  note  which  expressed 
**  eighteen  pockets  of  hops,  at  IOO5.,"  that  parol  evidence  was  admis- 
sible to  show  that  the  IOO5.  meant  the  price  per  cwt  Spicer  v. 
Cooper,  1  Gale  &  D.  52 ;  5  Jurist,  1036. 

The  memorandum  in  that  case  was  as  follows :  ^  Sold  to  Waite 
Spicer,  of  S.  Walden,  18  pos.  Kent  hops,  as  under  July  23, 1840 ;  10 
pos.  Barlow  East  Kent,  1839 ;  8  pos.  Springall  Goodhurst  Kent,  1839, 
1005.    Delivered,  John  Cooper.'' 

Evidence  was  admitted  on  the  trial  to  prove  that  the  IOO5.  was 
understood  in  the  trade  to  refer  to  the  price  per  cwt.,  and  the  ruling 
approved  by  the  king's  bench.  Lord  Denman  put  a  case  to  the 
counsel  in  the  argument  to  illustrate  his  view,  that  bears  upon  the 
case  before  us.  Suppose,  he  said,  the  contract  had  been  for  ten  butts 
of  beer,  at  one  shilling,  the  ordinary  price  of  a  gallon — and  intimated 
that  the  meaning  could  hardly  be  mistaken. 

Now,  within  the  principles  above  stated,  we  are  of  opinion  that 
the  memorandum  in  question  was  a  sufficient  compliance  with  the 
statute.  It  was  competent  to  show,  by  parol  proof,  that  Mason 
signed  for  the  firm  of  Mason  and  Lawrence,  and  that  the  house  was 
acting  as  agents  for  the  plaintiffs,  a  company  engaged  in  manufac- 
turing the  goods  which  were  the  subject  of  the  sale ;  and  also  to 
show  that  the  figures  7\  and  8j,  set  opposite  the  three  hundred  bales 
and  one  hundred  cases  of  goods,  meant  seven  and  a  quarter  cents, 
and  eight  and  three  quarter  cents  per  yard. 

The  memorandum,  therefore,  contains  the  names  of  the  sellersi 
and  of  the  buyer — the  commodity  and  the  price  —  also  the  time  of 
credit  and  conditions  of  the  delivery;  and,  in  the  absence  of  any 
specified  time  or  place  of  delivery,  the  law  will  supply  the 
*  omission,  namely,  a  reasonable  time  after  the  goods  are  [  *  456  ] 
called  for,  and  usued  place  of  business  of  the  purchaser,  or 
his  customary  place  for  the  delivery  of  goods  of  this  description. 

In  respect  to  the  giving  of  the  note,  which  was  to  run  during  the 
period  of  the  credit,  it  appears  to  be  the  uniform  custom  of  the  house 
of  Mason  and  Lawrence  to  take  notes  for  goods  sold  of  this  descrip- 
tion. The  defendant  was  one  of  their  customers,  and  knew  this 
usage ;  and  it  is  a  presumption  of  law,  therefore,  that  the  purchase 
was  made  with  reference  to  it,  there  being  no  stipulation  to  the  con- 
trary in  the  contract  of  the  parties. 

We  are  also  of  opinion,  even  admitting  that  there  might  be  some 
obscurity  in  the  terms  of  the  memorandum,  and  intrinsic  difficulty  in 
a  proper  understanding  of  them,  that  it  would  be  competent,  under 
the  circumstances  of  the  case,  to  refer  to  the  bill  of  parcels  delivered, 
for  the  purpose  of  explanation*    We  do  not  say  that  it  would  be  a 
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note  in  writing,  of  itself  sufficient  to  bind  the  defendant  within  the 
statute ;  though  it  might  be  to  bind  the  plaintiff. 

It  was  a  bill  of  sale  made  out  by  the  seller,  and  contained  his 
understanding  of  the  terms  and  meaning  of  the  contract;  and  having 
been  received  by  the  buyer,  and  acquiesced  in,  (for  the  order  to  have 
the  goods  forwarded  was  given  after  it  was  received,)  the  natural 
inference  would  seem  to  be,  that  the  interpretation  given  was  accord- 
ing to  the  understanding  of  both  parties.  It  is  not  necessary  to  say 
that  this  would  be  the  conclusion  if  the  bill  differed  materially  from 
the  written  contract;  that  might  present  a  different  question;  but 
we  think  it  is  so  connected  with,  and  naturally  resulting  from,  the 
transaction,  that  it  may  be  properly  referred  to  for  the  purpose  of  ex- 
plaining any  ambiguity  or  abbreviations,  so  common  in  these  brief 
notes  of  mercantile  contracts. 

A  printed  bill  of  parcels,  delivered  by  the  seller,  may  be  a  sufficient 
memorandum  within  the  statute  to  bind  him,  especially  if  subse- 
quently recognized  by  a  letter  to  the  buyer.  2  B.  &  P.  238  D. ;  3 
Esp.  180.  And,  generally,  the  contract  may  be  collected  from  sev- 
eral distinct  papers  taken  together,  as  forming  parts  of  an  entire  trans- 
action, if  they  are  connected  by  express  reference  from  the  one  to 
the  others.  3  Ad.  &  EIL  355 ;  9  B.  &  Cr.  561 ;  2  ibid.  945 ;  3 
Taunt  169 ;  6  Cow.  445 ;  2  M.  &  Wels.  660 ;  Long  on  Sales,  55, 
and  cases. 

In  the  case  before  us,  the  bill  of  parcels  is  not  only  connected  with 
the  contract  of  sale,  which  has  been  signed  by  both  parties,  but  was 
made  out  and  delivered  in  the  course  of  the  fulfilment  of  it;  has  been 
acquiesced  in  by  the  buyer,  and  the  goods  ordered  to  be  delivered 
after  it  was  received.  It  is  not  a  memorandum  sufficient 
[  *  457  ]  to  bind  him^  because  his  name  is  not  affixed  *  to  it  by  his 
authority;  but  if  be  had  subsequently  recognized  it  by  letter 
to  the  sellers,  it  might  have  been  sufficient  2  B.  &  P.  238 ;  2  M.  & 
Wels.  653 ;  3  Taunt  169. 

But  although  we  admit,  if  it  was  necessary  for  the  plaintiffs  to 
rely  upon  the  bill  as  the  note  or  memorandum  within  the  statute, 
they  must  have  failed,  we  think  it  competent,  within  the  principle  of 
the  cases  on  the  subject,  from  its  connection  with  and  relation  to 
itbe  contract,  to  refer  to  it  as  explanatory  of  any  obscurity  or  indefi- 
Diteness  of  its  terms,  for  the  purpose  of  removing  the  ambiguity. 

TaJ{B,  for  example,  as  an  instance,  the  objection  that  the  price  is 
nnoertaio,  the  figures  7^  and  ^,  opposite  the  300  bales  and  100  cases 
of  drills,  given  without  any  mark  to  denote  what  is  intended  by  them. 

The  bill  of  parcels  carries  out  these  figures  as  so  many  cents  per 
yard,  and  the  aggregate  amount  footed  up ;  and  after  it  is  received 
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by  the  defendant,  and  with  a  knowledge  of  this  explanation,  he 
orders  the  goods  to  be  forwarded. 

We  cannot  doubt  bat  that  the  bill,  under  such  ctrcumstances,  affords 
competent  evidence  of  the  meaning  to  be  given  to  this  part  of  the  writ- 
ten memorandum.  And  so,  in  respect  to  any  other  indefinite  or  ab- 
breviated item  to  be  found  in  this  brief  note  of  a  mercantile  contract 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  proceedings  remitted,  with 
directions  to  award  a  venire  de  novo. 

Catron,  J.,  Daniel,  J.,  and  Curtis,  J.,  dissented. 

Daniel,  J.,  dissenting. 

Upon  the  point  made  in  this  case,  on  the  statute  of  £rauds,  I  en- 
tirely concur  in  the  exposition  of  the  law  just  announced  by  the 
court  With  respect.,  however,  to  the  proceedings  ordered  by  this 
court  to  be  taken  in  this  case  in  the  circuit  court,  I  am  constrained 
to  dissent  from  the  decision  of  my  brethren.  My  opinion  is,  that, 
under  the  2d  section  of  the  3d  article  of  the  constitution,  the  courts 
of  the  United  States  could  not  take  cognizance  of  the  controversy 
between  these  parties ;  and  that  therefore  the  proper  direction  to  the 
circuit  court  would  have  been  to  dismiss  this  suit  for  want  of  juris- 
diction. My  reasons  for  the  conclusion  here  expressed,  having  been 
given  in  detail  in  the  case  of  Bundle  ei  oL  v.  The  Delaware  and 
Elaritan  Canal  Company,  14  How.  80,  during  the  present  term,  it  is 
unnecessary  to  repeat  them  on  this  occasion* 

*  Curtis,  J.  I  have  the  misfortune  to  differ  from  the  [  *  458  ] 
majority  of  my  brethren  in  this  case,  and,  as  the  question  is 
one  which  enters  into  the  daily  business  of  merchants,  and  at  the 
same  time  involves  the  construction  of  a  statute  of  the  common- 
wealth of  Massachusetts,  I  think  it  proper  to  state  briefly  the  grounds 
on  which  I  rest  my  opinion. 

The  first  question  is,  whether  the  writing  of  the  19th  of  September 
is  a  sufficient  memorandum  within  the  3d  section  of  the  74th  chapter 
of  the  revised  statutes  of  Massachusetts.  The  writing  is  in  these 
words  and  figures :  «- 

«  Sept  19.    W.  W.  Goddard,  13  mos. 

300  bales  S.  F.  drills        .  .  7|, 

100  cases  blue     ^  .  .  % 

Cr.  to  commence  when  ship  sails;  not  after  Dec'r  Ist;  delivered 
free  of  charge  for  truckage.  b.  m.  m. 

w»  w»  o« 
The  blaee,  if  color  is  satisfiustory  to  pTOobaser." 

34* 
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Does  this  writing  show,  upon  its  face,  and  without  resorting  to 
extraneous  evidence,  that  W.  W.  Goddard  was  the  purchaser  of  these 
goods  ?  I  think  not.  Certainly,  it  does  not  so  state  in  terms ;  nor 
can  I  perceive  how  the  fact  can  be  collected  from  the  paper,  by  any 
certain  intendment.  If  it  be  assumed  that  a  sale  was  made,  and  thai 
Gk)ddard  was  a  party  to  the  transaction,  what  is  there,  on-  the  face 
of  the  paper,  to  show  whether  Groddard  sold  or  bought  ?  Extraneous 
evidence  that  he  was  the  seller,  would  be  just  as  consistent  with  this 
writing,  as  extraneous  evidence  that  he  was  the  purchaser.  Suppose 
the  fact  had  been  that  Mason  was  the  purchaser,  and  that  the  writing 
might  be  explained  by  evidence  of  that  fact ;  it  would  then  be  read 
that  Goddard  sold  to  Mason,  on  twelve  months'  credit;  and  this  evi- 
dence would  be  consistent  with  every  thing  which  the  paper  contains, 
because  the  paper  is  wholly  silent  as  to  the  fact  whether  he  was  the 
seller  or  the  purchaser.  In  Bailey  et  aU  v,  Ogden,  3  Johns.  399,  an 
action  for  not  accepting  sugars,  the  memorandum  was :  — 

"  14  December. 

J.  Ogden  and  Co.    Bailey  and  Bogart 

^^;  II  !  60  and  90  days. 

Debenture  part  pay." 

Mr.  Justice  Kent,  who  delivered  the  opinion  of  the  court,  enumerat- 
ing the  objections  to  the  memorandum,  says,  no  person  can  ascertain 
from  this  memorandum,  which  of  the  parties  was  seller,  and 
[  •  459  ]  which  buyer ;  and  I  think  it  would  be  dij£cult  to  *  show 
that  the  memorandum  now  in  question  is  any  more  intelli- 
gible, in  reference  to  this  fact. 

Indeed,  I  do  not  understand  it  is  supposed,  that,  in  the  absence  of 
all  extraneous  evidence,  it  could  be  determined  by  the  court,  as  mat- 
ter of  law,  upon  an  inspection  of  the  paper  alone,  that  Goddard  was 
the  purchaser  of  these  goods.  The  real  inquiry  is,  whether  extrane- 
ous evidence  of  this  fact  is  admissible. 

Now,  it  is  true,  the  statute  requires  only  some  note,  or  memoran- 
dum, in  writing,  of  the  bargain ;  but  I  consider  it  settled,  that  this 
writing  must  show  who  is  vendor,  and  who  is  purchaser.  In  Cham- 
pion V,  Plumer,  1 B.  6z^  P.  New  Bep.  252,  the  memorandum  contained 
the  name  of  the  vendor,  a  description  of  the  goods,  and  their  price, 
and  was  signed  by  the  vendee ;  yet,  it  was  held  that  the  vendee 
could  not  maintain  an  action  thereon,  because  it  did  not  appear, 
from  the  writing,  that  he  was  vendee,  though  it  was  clearly  proved 
by  parol. 

In  Sherburn  et  oL  v,  Shaw,  1  N.  H.  Bep.  157,  the  plaintiS  cauaed 
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certain  reed  estate  to  be  sold  at  auction,  and  the  defendant,  being  the 
highest  bidder,  signed  a  memorandum,  agreeing  to  take  the  property ; 
this  memorandum  was  written  on  a  paper,  headed :  '^  Articles  of  sale 
of  the  estate  of  Jonathan  Warner,  deceased,"  containing  the  terms 
of  the  sale ;  and  this  paper  was  also  signed  by  the  auctioneer.  Yet 
the  court,  through  Mr.  Justice  Woodbury,  who  delivered  the  opinion, 
held  that,  as  the  paper  failed  to  show  that  the  plaintiffs  were  the  ven- 
dors, it  was  radically  defective.  Here,  also,  there  was  no  doubt  that 
the  plaintiffs  were  the  vendors,  but  extraneous  evidence  to  supply 
this  fact  was  considered  inadmissible. 

It  seems  to  me  that  the  fact  that  the  defendant  was  the  purchaser, 
is,  to  say  the  least,  as  necessary  to  be  stated  in  the  writing  as  any  other 
fact,  and  that  to  allow  it  to  be  proved  by  parol,  is  to  violate  the  in- 
tent of  the  statute,  and  encounter  the  very  mischiefs  which  it  was  en- 
acted to  prevent  Chancellor  Kent,  2  Com.  511,  says :  '^  the  contract 
must,  however,  be  stated  with  reasonable  certainty,  so  that  it  can  be 
understood  from  the  writing  itself,  without  having  recourse  to  parol 
proof."  And  this  position  rests  upon  a  current  of  authorities,  both 
in  England  and  America,  which  it  is  presumed  are  not  intended  to 
be  disturbed.  But  bow  can  the  contract  be  understood  from  the 
writing  itself,  when  that  fails  to  state  which  party  is  vendor  and 
which  purchaser? 

I  am  aware  that  a  latent  ambiguity  in  a  contract  may  be  removed 
by  extraneous  evidence,  according  to  the  rules  of  the  common  law ; 
and  that  such  evidence  is  also  admissible  to  show  what,  in  point  of 
fact,  was  the  subject-matter  ccdled  for  by  the  terms  of  a  con- 
tract Bradlee  v.  Steam  P.  Co.  13  Pet  98.  So  •when  an  [  •460  ] 
act  has  been  done  by  a  person,  and  it  is  doubtful  whether 
he  acted  in  a  private  or  officied  capacity,  it  is  allowable  to  prove  by 
parol  that  he  was  an  agent  and  acted  as  such.  But  these  cases  fall  far 
short  of  proving  that  when  a  statute  requires  a  contract  to  be  in  writ- 
ing, you  may  prove  by  parol  the  fact  that  the  defendant  was  pur- 
chaser, the  writing  being  silent  as  to  that  fact ;  or  that  a  writing, 
which  does  not  state  who  is  vendor  and  who  purchaser,  does  contain 
in  itself  the  essentials  of  a  contract  of  sale. 

It  is  one  thing  to  construe  what  is  written ;  it  is  a  very  different 
thing  to  supply  a  substantive  fact  not  stated  in  the  writing.  It  is 
one  thing  to  determine  the  meaning  and  effect  of  a  complete  and 
valid  written  contract,  and  it  is  another  thing  to  take  a  writing,  which 
on  its  face  imports  no  contract,  and  make  it  import  one  by  parol  evi- 
dence. It  is  one  thing  to  show  that  a  party,  who  appears  by  a  writ- 
ing to  have  made  a  contract,  made  it  as  an  agent,  and  quite  a  differ* 
ent  thing  to  prove  by  parol  that  he  made  a  purchase  when  the  writ* 
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ing  is  silent  as  to  tiiat  fact  The  duty  and  power  of  the  coort  is  a 
duty  and  power  to  give  a  construction  to  what  is  written,  and  not  in 
any  case .  to  permit  it  to  be  added  to  by  paroL  Least  of  all  when  a 
statute  has  required  the  essential  requisites  of  a  contract  of  sale  to 
be  in  writing,  is  it  admissible,  in  my  judgment,  to  allow  the  fact,  that 
the  defendant  made  a  purchase,  to  be  proved  by  paroL  If  this  fact, 
which  lies  at  the  basis  of  the  action  and  to  which  every  other  is  but 
incidental,  can  be  proved  by  evidence  out  of  the  writing  signed  by 
the  defendant,  the  statute  seems  to  me  to  be  disregarded. 

It  has  been  argued  that  the  bill  of  parcels,  sent  to  Goddard  by  Ma- 
son and  Lawrence,  and  received  by  him,  may  be  resorted  to  for  the 
purpose  of  showing  he  was  the  purchaser.  But  it  is  certainly  the 
law  of  Massachusetts,  where  this  contract  was  made,  and  the  case 
tried,  as  I  believe  it  is  of  most  other  States  and  of  England,  that  un- 
less the  memorandum  which  is  signed  contains  a  reference  to  dome 
other  paper,  no  paper,  not  signed  by  the  party  to  be  charged,  can  be 
connected  with  the  memorandum,  or  used  to  supply  any  defect  there- 
in. This  was  held  in  Morton  et  cU.  v.  Dean,  13  Met  385,  a  case 
to  which  I  shall  have  occasion  more  fully  to  refer  hereafter.  And  in 
conformity  therewith.  Chancellor  Kent  lays  down  the  rule,  in  2  Com. 
511,  and  refers  to  many  authorities  in  support  of  it  I  am  not  aware 
that  any  court  has  held  otherwise. 

That  this  bill  of  parcels  was  of  itself  a  sufficient  memorandum 
under  the  statute,  or  that  it  was  a  paper  signed  by  the  defendant,  or 
by  any  person  by  him  thereunto  lawfully  authorized,  I  do  not  under- 
stand to  be  held  by  the  majority  of  the  court 
[  •  461  ]  *  Now  the  memorandum  of  the  19th  September,  is  either 
sufficient  or  insufficient,  under  the  statute.  If  the  former, 
there  is  no  occasion  to  resort  to  the  bill  of  parcels  to  show  who  was 
vendor,  and  who  purchaser ;  if  the  latter,  it  cannot,  consistently  with 
the  statute,  be  made  good  by  another  paper  not  signed,  and  connect- 
ed with  it  only  by  parol.  To  charge  a  party  upon  an  insufficient 
memorandum,  added  to  by  another  independent  paper,  not  signed, 
would  be  to  charge  him  when  there  was  no  sufficient  memorandum 
signed  by  him,  and  therefore  in  direct  conflict  with  the  statute.  It 
does  not  seem  to  me  to  be  an  answer,  to  say  that  the  bill  of  parcels 
was  made  out  pursuant  to  the  memorandum.  If  the  signed  memo- 
randum itself  does  not  contain  the  essentials  of  a  contract  of  sale, 
and  makes  no  reference  to  any  other  paper,  in  no  legal  sense  is  any 
other  paper  pursuant  to  it  ^- nor  can  any  other  paper  be  connected 
with  it,  save  by  parol  evidence,  which  the  statute  forbids.  In  point 
of  fact,  it  would  be  difficult  to  imagine  any  two  independent  papers 
more  nearly  connected,  than  a  memorandum  made  and  signed  by 
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an  auctioneer,  and  the  written  conditions  read  by  him  at  the  sale. 
Yet  it  is  settled,  that  the  latter  cannot  be  referred  to,  unless  expressly 
called  for  by  the  very  terms  of  the  signed  memorandum.  Upon  what 
principle  does  a  bill  of  parcels  stand  upon  any  better  ground  ? 

The  distinction,  heretofore,  has  been  between  papers  called  for  by 
the  memorandum  by  express  reference,  and  those  not  thus  called  for ; 
this  decision,  for  the  first  time,  I  believe,  disregards  that  distinction, 
and  allows  an  unsigned  paper,  not  referred  to,  to  be  used  in  evidence 
to  charge  the  purchaser. 

In  my  judgment,  this  memorandum  was  defective  in  not  showing 
who  was  vendor,  and  who  purchaser,  and  oral  evidence  to  supply 
this  defect  was  not  admissible. 

But  if  this  difficulty  could  be  overcome,  or  if  it  had  appeared  on 
the  face  of  the  paper,  that  Goddard  was  the  purchaser,  still,  in  my 
judgment,  there  is  no  sufficient  memorandum.  I  take  it  to  be  clearly 
settled,  that  if  the  court  cannot  ascertain  from  the  paper  itself,  or 
from  some  other  paper  therein  referred  to,  the  essential  terms  of  the 
sale,  the  writing  does  not  take  the  case  out  of  the  statute.  This  has 
been  so  often  decided,  that  it  is  sufficient  to  refer  to  2  Kent's  Com. 
^11,  where  man^  of  the  cases  are  collected. 

The  rule  stated  by  the  chancellor,  as  a  just  deduction  from  the  au- 
thorities, 18 :  ^^  Unless  the  essential  terms  of  the  sale  can  be  ascer- 
tained firom  the  writing  itself,  or  by  a  reference  contained  in  it  to 
something  else,  the  writing  is  not  a  compliance  with  the  statute ; 
€Uid  if  the  agreement  be  thus  defective,  it  cannot  be  supplied  by 
parol  proof,  for  that  would  at  once  introduce  all  the 
*  mischiefs  which  the  statute  of  firauds  and  perjuries  was  in-  [  *  462  ] 
tended  to  prevent." 

The  statute,  then,  requires  the  essential  terms  of  the  sale  to  be  in 
writing ;  the  credit  to  be  allowed  to  the  purchaser  is  one  of  the  terms 
of  the  sale. 

And  if  the  memorandum  shows  that  a  credit  was  to  be  given,  but 
does  not  fix  its  termination,  it  is  fatally  defective,  for  the  court  cannot 
ascertain,  from  the  paper,  when  a  right  of  action  accrues  to  the  ven- 
dee, and  the  contract  shown  by  the  paper  is  not  capable  of  being  de- 
scribed in  a  declaration.  The  rights  of  the  parties,  in  an  essential 
particular,  are  left  undetermined  by  the  paper.  This  paper  shows 
there  was  to  be  a  credit  of  six  months,  and  contains  this  clause  ^-* 
^  Cr.  to  commence  when  ship  sails :  not  after  December  1."  Ac- 
cording to  this  paper,  when  is  this  credit  to  commence  ?  The  an- 
swer is,  when  ship  sails,  if  before  December  1.*  What  ship  ?  The 
paper  is  silent 

This  is  an  action  against  Goddard  for  not  delivering  his  note  on 
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twelve  months'  credit,  and  it  is  an  indispensable  inquiry,  on  whai 
day,  according  to  the  contract,  the  note  should  bear  date.  The  plain- 
tiiOTs  must  aver,  in  their  declaration,  what  note  Goddard  was  bound 
to  deliver,  and  the  memorandum  must  enable  the  court  to  say  that 
the  description  of  the  notes  in  the  declsuration  is  correct.  They  at- 
tempt this  by  averring,  in  the  declaration,  that  the  contract  was  for  a 
note  payable  in  twelve  months  from  the  sailing  of  a  ship  called  The 
Crusader,  and  that  this  ship  sailed  on  the  sixth  day  of  November. 
But  the  writing  does  not  refer  to  The  Crusader ;  and  if  oral  evidence 
were  admissible  to  prove  that  the  parties  referred  to  The  Crusader,  this 
essential  term  of  their  contract  is  derived  from  parol  proof,  contrary 
to  the  requirement  of  the  statute.  It  was  upon  this  ground  the  case 
of  Morton  et  al,  v.  Dean,  and  many  other  similar  cases,  have  been 
decided.  In  that  case,  there  was  a  memorandum  signed  by  the  auc- 
tioneer, as  the  agent  of  both  parties,  containing  their  names,  as  ven- 
dor and  vendee,  the  price  to  be  paid,  and  a  sufficient  description  of  the 
property.  But  it  appeared  that  there  were  written  or  printed  condi- 
tions read  at  the  sale,  but  not  referred  to  in  the  memorandum,  contain- 
ing the  terms  of  credit,  &c.,  and  therefore  that  the  memorandum  did 
not  fix  all  the  essential  p&urts  of  the  bargain,  and  it  was  held  insuft 
ficient. 

But,  further ;  even  if  oral  evidence  were  admissible  to  show  that 
the  parties  had  in  view  some  particular  vessel,  and  so  to  explain  or 
render  certain  the  memorandum,  no  such  evidence  was  offered,  and 
no  request  to  leave  that  question  of  fact  to  the  jury,  was  made. 
Mason,  who  made  the  contract  with  Goddard,  was  a  witness,  but  he 
does  not  pretend  the  parties  had  any  particular  vessel  in 
[  *  463  ]  view,  still  less  that  they  agreed  on  The  *  Crusader  as  the  ves- 
sel, the  sailing  of  which  was  to  be  the  commencement  of 
the  credit.  I  cannot  perceive,  therefore,  how  either  of  the  counts  in 
this  declaration  is  supported  by  the  evidence,  or  how  a  different  ver- 
dict could  have  lawfully  been  rendered. 

The  count  for  goods  sold  and  delivered,  was  clearly  not  maintained, 
because,  when  the  action  was  brought,  the  credit  had  not  expired, 
even  if  it  began  on  the  19th  of  September.  One  of  the  special  counts 
avers,  that  the  notes  were  to  be  due  twelve  months  from  the  30th  of 
September ;  but  this  is  inconsistent  with  the  written  memorandum, 
and  there  is  no  evidence  to  support  it.  The  other  special  counts  all 
declare  for  a  note  due  twelve  months  after  the  saiUng  of  The  Crusader, 
but,  as  already  stated,  there  is  no  evidence  whatever  to  support  this 
allegation,  and  a  verdict  of  the  jury,  affirming  such  a  contract,  must 
have  been  set  aside. 

It  may  be  added,  also,  that  no  one  of  the  prayers  for  instructions 
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contained  in  the  bill  of  exceptions,  makes  the  fact  that  the  parties  had 
reference  to  The  Crusader,  any  element  of  the  contract,  but  that  each 
of  them  asks  for  an  instruction  upon  the  assumption  that  this  neces* 
sary  term  of  the  contract  had  not  been  in  any  way  supplied. 

I  consider  the  language  of  Chief  Justice  Marshall,  in  Grant  i;.  Nay- 
lor,  4  Cranch,  234,  applicable  to  this  case.  That  great  judge  says : 
'^  Already  have  so  many  cases  been  taken  out  of  the  statute  of  frauds, 
which  seem  to  be  within  its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of  the  mischiefs  against 
which  the  rule  was  intended  to  guard.  The  best  judges  in  England 
have  been  of  opinion  that  this  relaxing  construction  of  the  statute 
ought  not  to  be  extended  further  than  it  has  already  been  carried,  and 
this  court  entirely  concurs  in  that  opinion.'' 

I  am  authorized. to  state  that  Mr.  Justice  Catron  concurs  in  this 
opinion. 

William  D.  Nutt,  Executor  of  Alexander  Hunter,  deceased,  Plain- 
tiff in  Error,  v,  Philip  H.  Minor. 

U  H.  464. 

Where  the  plaintiff  was  serving  as  a  clerk  for  a  fixed  annual  salary,  and  wrote  a  letter  to  his 
employer  giving  notice  that  after  a  certain  time  he  should  not  serve  without  increased  pay, 
and  the  employer  replied  he  should  pay  no  more,  oontinuaQce  in  the  service  will  not  war- 
rant a  jury  in  finding  an  implied  contract  to  pay  more. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court 

Bradley  and  Davis^  for  the  plaintifil 

Lawrence^  with  whom  was  Carlisle^  contra* 

Catron,  J.,  deUvered  the  opinion  of  the  court 

Alexander  Hunter  was  appointed  marshal  of  the  District  of  Co- 
lombia in  1834,  and  continued  to  fill  that  office  by  reappointmentS| 
mitil  June,  1848,  at  which  time  he  died.  Shortly  after  he  entered  on 
the  duties  of  his  office,  in  1834,  he  appointed  Daniel  Minor  his  deputy 
for  the  county  of  Alexandria,  where  a  separate  court  was  held  and 
jurisdiction  exercised ;  and  for  that  county  Daniel  Minor  was  prac- 
tically marshaL 

Philip  H.  Minor,  the  plaintiff  below,  was  the  brother  of  Daniel . 
Minor,  who,  being  desirous  to  obtain  the  office  of  derk  to  the  marshal 
for  PhiUp  H.,  applied  to  Hunter  for  this  purpose,  and  advised  him  to 
employ  Philip  H.  as  his  derk,  and  Hunter  agreed  to  do  so ;  Daniel 
and  Philip  came  up  from  Alexandria  to  Washington,  and  in  the 
marshal's  room,  a  conversation  took  place  between  Philip  H.  Minor, 
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Hunter,  the  marshal,  and  Daniel  Minor,  the  deputy.  Hunter  proposed 
to  give,  as  salary  for  the  service,  two  hundred  dollars  per  annum,  and 
that  Daniel  Minor,  as  deputy  for  Alexandria  county,  should  give  one 
hundred  dollars,  making  the  salary  three  hundred  dollars.  Daniel 
Minor  insisted  that  the  salary  should  be  larger ;  Hunter  replied,  that 
he  was  just  in  office  and  did  not  know  what  the  profits  would  be,  nor 
what  the  value  of  the  duties  to  be  discharged  by  the  clerk  would  be ; 
and  that  he  did  not  feel  justified  in  giving  a  larger  salary.  Daniel 
Minor  then  offered,  that  if  Hunter  would  pay  two  hundred  and  fifty 
dollars,  he  would  pay  one  hundred  and  fifty  towards  the  salary,  which 
was  agreed  to  by  Hunter  and  Daniel  Minor  on  the  one  part,  and  by 
Philip  H.  Minor  on  the  other. 

Daniel  Minor,  who  was  the  principal  witness,  testified  to 
[  *  465  ]  the  *  foregoing  facts  for  the  plaintiff  below,  on  the  trial ;  and 
further  deposed,  that  he  took  his  brother  Philip  aside  and 
conversed  with  him  out  of  the  hearing  of  Hunter,  and  advised  him  to 
take  the  offer  for  a  year,  small  as  it  was ;  and  accordingly  Philip  H. 
assented ;  that  nothing  was  said  about  a  continuance  of  the  agree- 
ment after  the  first  year. 

Daniel  Minor  further  deposed,  that  he  told  his  brother  Philip  in  the 
foregoing  conversation,  "  that  the  substance  of  the  matter  was  an 
agreement  confined  to  one  year,  and  that  the  compensation  would  be 
afterwards  made  adequate  to  the  services,  and  the  value  of  the  office ; 
and  that  this  was  urged  upon  Philip  as  an  inducement  to  agree  to 
the  engagement  for  the  year ;  but  that  Hunter  did  not  authorize  the 
witness,  Daniel  Minor,  to  promise  Philip  H.  that  he  would  be  engaged 
after  the  first  year  at  a  higher  compensation." 

Daniel  Minor  also  deposed,  that  he  suggested  to  Hunter  during 
the  first  year's  service,  that  the  salary  of  Philip  H.  should  be  increased, 
but  Hunter  declined  doing  so.  The  agreement  was  precise ;  Hunter 
was  to  pay  two  hundred  and  fifty  dollars,  and  Daniel  Minor  one  hun- 
dred and  fifty  dollars,  as  clerk  hire,  per  annum ;  nor  was  the  contract 
limited  to  one  year,  so  far  as  Hunter  entered  into  it ;  it  was  general, 
at  the  rate  stipulated,  for  any  length  of  time  that  Hunter  might  r^* 
main  in  office,  or  that  Philip  H.  Minor  might  see  proper  to  serve,  and 
Hunter  and  Daniel  Minor  see  proper  to  retain  him  as  derk.  It  is 
most  obvious  that  the  court  and  jury  held  Hunter  bound  by  what 
.Daniel  Minor  promised  in  the  absence  of  Hunter,  and  without  his 
knowledge,  and  contrary  to  his  consent  There  is  an  entire  absence 
of  proof,  that  Hunter  ever  assented,  byword  or  act,  to  raise  the  salary 
of  Philip  H.  Minor  as  clerk ;  nor  does  it  appear  that  the  latter  at  any 
time  applied  to  Hunter  in  person,  and  insisted,  or  even  suggested  that 
his  salary  should  be  increased,  until  February,  1847,  when  the  letter 
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offered  in  evidence  was  written ;  on  the  contrary,  he  received  the 
salary  of  four  hundred  dollars,  as  at  first  stipulated,  for  fourteen  years, 
regularly  crediting  himself  with  it  on  the  marshal's  books,  each  year. 

If  we  reject  Daniel  Minor's  evidence  as  incompetent  to  bind  Hun- 
ter, so  far  as  he  used  persuasions  in  Hunter's  absence  to  induce  Philip 
H.  Minor  to  hope,  and  probably  believe,  that  Hunter  would  raise  his 
salary,  then  the  case,  as  proved  by  the  plaintiff  below,  rests  alone  on 
the  special  agreement  made  in  1834 ;  and  we  think  it  must  be  stripped 
of  all  these  conversations  between  Daniel  Minor  and  his  brother,  to 
which  Hunter  never  assented. 

Natt  was  sued  as  Hunter's  executor,  for  work  and  labor,  care  and. 
diligence,  done  cuid  performed  by  Minor  in  and  about  the  business  of 
Hunter  in  his  lifetime,  and  at  his  special  instance  and  re- 
quest. And  also  for  sundry  matters  and  things  *  properly  [  *  466  £ 
chargeable  in  an  account  therewith  filed ;  and  on  these  al- 
legations of  a  quantum  meruit^  Hunter's  estate  was  charged  for  £our 
hundred  dollars  per  annum,  in  addition  to  the  four  hundred  dollars 
annually  paid  on  the  special  agreement  running  through  the  whole 
time  of  Minor's  service ;  and  a  verdict  was  had,  and  a  judgment  ren- 
dered for  five  thousand  and  fifty-five  dollars  and  seventy-three  cents, 
against  the  estate,  which  was  held  responsible,  regardless  of  the  fact 
that  Daniel  Minor  was  bound  to  pay  one  hundred  and  fifty  dollars 
of  the  four  hundred,  firom  April,  1834,  to  June,  1847,  when  Alexan- 
dria county  was  retroceded  to  Virginia  by  congress.^ 

On  this  state  of  facts,  the  court  was  asked  to  instruct  the  jury, 
(among  other  things,)  that  ^  if  from  the  whole  evidence  aforesaid,  the 
jury  shall  find  that  in  April,  1834,  the  plaintiff  entered  into  the  em- 
ployment of  the  deceased  to  serve  him  as  clerk  at  a  salary  of  four 
hundred  doUars  for  a  single  year,  and  thereafter  continued  to  serve 
the  said  Hunter  as  clerk  aforesaid,  during  the  whole  time  mentioned 
in  said  account  and  declaration,  and  that  no  new  agreement  was 
made  between  the  said  plaintiff  and  said  Hunter,  for  a  compensation 
different  firom  that  which  was  as  aforesaid  first  agreed  upon  between 
them ;  and  if  they  shall  further  find  that  said  Hunter  in  his  lifetime 
fully  paid  said  plaintiff^  for  his  said  services,  at  the  rate  aforesaid,  then 
the  plaintiff  is  not  entitled  to  recover  in  this  action ;  which  instruc- 
tion the  court  refused  to  give  as  prayed,  but  did  modify  the  same  by 
inserting  the  words  "  express  or  implied  "  between  the  words  "  agree- 
ment" and  ^*  was  made." 

By  thus  modifying  the  instruction,  the  court  told  the  jury,  in  sub- 
stance, that  they  might  find  on  the  allegation  of  a  qiumtum  meruii^ 

1  9  Stats,  at  Large,  35. 

VOL.  xx.  26 
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for  work  and  labor  done,  and  for  Bervices  performed^  and  hold  that 
an  agreement  to  pay  on  Hunter's  part,  might  be  "  implied,^  because 
of  the  performance  of  the  services ;  and,  that  a  verdict  might  be  found 
equal  to  the  value  of  such  services,  according  to  the  proof,  deducting 
therefrom  the  amount  already  paid  on  the  special  agreement ;  and 
that  such  agreement  did  not  preclude  the  plaintiff  below  from  recov- 
ering additional  compensation,  to  any  amount  that  the  jury  should 
think  he  was  entitled  to.  That  the  instniction  as  given  did  reject 
the  special  agreement,  and  leave  the  jury  free  to  imply  a  new  prom- 
ise arising  on  the  qtmntum  meruit^  for  labor  and  services,  is  manifest ; 
and  therefore  we  are  of  opinion,  that  the  instruction  as  propounded, 
ought  to  have  been  given  without  an  addition  of  the  words  ^  express 
or  implied,"  as  inserted  by  the  circuit  court 

The  letter,  offered  in  evidence,  was  a  plain  attempt  on  the  part 
of  the  plaintiff  to  make  evidence  for  himself.  It  could  only  be 
offered  for  the  purpose  of  showing  that  Hunter  was  thereby  notified 
of  Minor's  unwillingness  to  act  as  derk  after  the  notice, 
[  *467  ]  *  unless  his  compensation  was  increased,  and  that  he  would 
quit  unless  there  was  an  increase ;  or  as  evidence  to  be  taken 
in  connection  with  other  subsequent  proof,  showing  that  Hunter  as- 
sented to  the  propositions  contained  in  the  letter.  But  as  Hunter  not 
only  refused  to  sanction  the  demand  set  up,  but  indignantly  resisted, 
and  resented  it,  the  letter  could  be  of  no  value  to  establish  a  new 
promise  ;  nor  can  it  be  of  any  value  as  notice  that  additional  com- 
pensation would  be  claimed  for  services  rendered  thereafter,  because 
the  plaintiff,  with  full  knowledge  of  Hunter's  determined  rejection  of 
the  claim,  continued  to  perform  hid  duties  as  clerk,  and  to  receive  his 
salary  of  four  hundred  dollars  as  usual,  and  thereby  submitted  to 
Hunter's  assumption  that  the  salary  was  governed  by  the  special 
agreement  made  in  1834.  We  are  of  opinion  that  this  letter  should 
have  been  objected  to  as  evidence,  and  the  party  offering  it  compelled 
by  the  court  to  state  for  what  purpose  it  was  offered;  so  that  it  might 
have  been  inspected  and  passed  on  by  the  court,  without  being  read 
to  the  jury.  As,  however,  tMs  course  was  not  pursued  at  the  trial  by 
the  defendant's  counsel,  and  a  general  objection  made  to  reading  the 
letter  for  any  purpose,  we  do  not  think  the  court  erred  in  admitting 
the  evidence  in  the  first  instance,  although  it  ought  certainly  to  have 
been  rejected  and  taken  it  from  the  jury,  after  the  evidence  was  closed, 
had  a  motion  been  made  to  this  effect,  because  it  was  unsustained 
by  other  evidence  that  Hunter  assented  to  the  claim  made  by  the 
letter.  But  as  no  motion  was  made  to  withdraw  this  piece  of  evi- 
dence, the  court  properly  left  it  with  the  jury. 

We  order  that  the  judgment  of  the  circuit  court  be  reversed,  and 
<^hat  the  cause  be  remanded  for  another  trial. 


DECEMBER  TERM,   1852.  291 

Philadelphia  and  Beading  Railroad  Company  v.  Derby.    U  H. 

Thb  Philadelphia  and  Reading  Railroad  Company,  Plaintiffs  in 

Error,  v.  Elias  H.  Derby. 
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One  who,  being  lawfollj  on  the  defendants  railroad,  was  injnred  by  the  gross  negligence  of 
one  of  their  servants,  is  entitled  to  an  action  for  his  damages,  though  he  was  a  stockholder 
in  the  corporation,  was  riding  by  invitation  of  the  president,  paying  no  fare,  and  not  in 
the  nsual  passenger  cars. 

If  a  servant  of  a  railroad  corporation,  in  the  course  of  his  employment,  disobey  an  express 
order  of  his  employers,  and  thereby  produce  a  collision,  his  employers  are  responsible  to 
a  person  injured. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania.  The  substance  of  the  exceptions,  and  the 
material  facts,  are  stated  in  the  opinion  of  the  court 

£!^.  George  T.  Campbell^  and  Fisher^  for  the  plaintiffs. 

Wharton  and  Binneyj  contra. 

*  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  483  J 

This  action  was  brought  by  Derby,  the  plaintiff  below, 
to  recover  damages  for  an  injury  suffered  on  the  railroad  of  the  plain- 
tiffs in  error.     The  peculiar  facts  of  the  case,  involving  the  questions 
of  law  presented  for  our  consideration,  are  these :  — 

The  plaintiff  below  was  himself  the  president  of  another  railroad 
company,  and  a  stockholder  in  this.  He  was  on  the  road  of  defend- 
ants by  invitation  of  the  president  of  the  company,  not  in  the  usual 
passenger  cars,  but  in  a  small  locomotive  car  used  for  the  convenience 
of  the  officers  of  the  company,  and  paid  no  fare  for  his  transporta- 
tion. The  injury  to  his  person  was  caused  by  coming  into  collision 
with  a  locomotive  and  tender,  in  the  charge  of  an  agent  or  servant 
of  the  company,  which  was  on  the  same  track,  and  moving  in  an 
opposite  direction.  Another  agent  of  the  company,  in  the  exercise 
of  proper  care  and  caution,  had  given  orders  to  keep  this 
track  dear.  The  *  driver  of  the  colliding  engine  acted  in  [*484  ] 
disobedience  and  disregard  of  these  orders,  and  thus  caused 
the  collision. 

The  instructions  given  by  the  court  below,  at  the  instance  of  the 
plaintiff,  as  well  as  those  requested  by  the  defendant,  and  refused 
by  the  coart,  taken  together,  involve  but  two  distinct  points,  which 
have  been  the  subject  of  exception  here,  and  are  in  substsmce  as 
follows :  — 

I.  The  court  instructed  the  jury  that  if  the  plaintiff  was  lawfully 
on  the  road  at  the  time  of  the  collision,  and  the  collision  and  const-* 
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quent  injury  to  him  were  caused  by  the  gross  negligence  of  one  of 
the  servants  of  the  defendants,  then  and  there  employed  on  the  road, 
he  is  entitled  to  recover,  notwithstanding  the  circumstances  given  in 
evidence,  and  relied  upon  by  defendant's  counsel  as  forming  a 
defence  to  the  action,  to  wit :  that  the  plaintiff  was  a  stockholder  in 
the  company,  riding  by  invitation  of  the  president — paying  no  fare, 
and  not  in  the  usual  passenger  cars,  &c. 

2.  That  the  fact  that  the  engineer  having  the  control  of  the  collid- 
ing locomotive,  was  forbidden  to  run  on  that  track  at  the  time,  and 
had  acted  in  disobedience  of  such  orders,  was  not  a  defence  to  the 
action. 

1.  In  support  of  the  objections  to  the  first  instruction,  it  is  alleged 
''  that  no  cause  of  action  can  arise  to  any  person  by  reason  of  the 
occurrence  of  an  unintentional  injury,  while  he  is  receiving  or  par- 
taking  of  any  of  those  acts  of  kindness  which  spring  from  mere 
social  relations ;  and  that  as  there  was  no  contract  between  the  par- 
ties, express  or  implied,  the  law  would  raise  no  duty  as  between 
them,  for  the  neglect  of  which  an  action  can  be  sustained." 

In  support  of  these  positions,  the  cases  between  innkeeper  and 
guest  have  been  dted,  such  as  1  Bolle's  Abr.  3,  where  it  is  said :  ^  If 
a  host  invite  one  to  supper,  and  the  night  being  far  spent,  he  invites 
him  to  stay  all  night,  and  the  guest  be  robbed,  yet  the  host  shall  not 
be  chargeable,  because  the  guest  was  not  a  traveller ; "  and  Calye's 
case,  8  Rep.  32,  to  the  same  effect,  showing  that  the  peculiar  liability 
of  an  innkeeper  arises  from  the  consideration  paid  for  his  entertain- 
ment of  travellers,  and  does  not  exist  in  the  case  of  gratuitous  lodg- 
ing of  friends  or  guests.  The  case  of  Farwell  v.  The  Boston  and 
Worcester  Raibroad  Company,  4  M etcalf,  49,  has  also  been  cited, 
showing  that  the  master  is  not  liable  for  any  injury  received  by  one 
of  his  servants,  in  consequence  of  the  carelessness  of  another,  while 
both  are  engaged  in  the  same  service. 

But  we  are  of  opinion  that  these  cases  have  no  application  to  the 
present.  The  liability  of  the  defendants  below,  for  the  neg- 
[  *485  ]  ligent  and  injurious  set  of  their  servant,  is  not  *  necessarily 
founded  on  any  contract  or  privity  between  the  parties,  nor 
affected  by  any  relation,  social  or  otherwise,  which  they  bore  to  each 
other.  It  is  true  a  traveller,  by  stage-coach,  or  other  public  convey 
ance,  who  is  injured  by  the  negligence  of  the  driver,  has  an  action 
against  the  owner,  founded  on  his  contract  to  carry  him  safely.  But 
the  maxim  of  respondeat  superior,  which,  by  legal  imputation, 
makes  the  master  liable  for  the  acts  of  his  servant,  is  wholly  irrespec- 
tive of  any  contract,  express  or  implied,  or  any  other  relation  between 
the  injured  party  and  the  master.     If  one  be  lawfully  on  the  street 
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or  highway,  and  another's  servant  carelessly  drives  a  stage  or  car- 
riage against  him,  and  injures  his  property  or  person,  it  is  no  answer 
to  an  action  against  the  master  for  such  injury,  either,  that  the  plain- 
tiflF  was  riding  for  pleasure,  or  that  he  was  a  stockholder  in  the  road, 
or  that  he  had  not  paid  his  toll,  or  that  he  was  the  guest  of  the  de- 
fendant, or  riding  in  a  carriage  borrowed  from  him,  or  that  the 
defendant  was  the  firiend,  benefactor,  or  brother  of  the  plEontifT. 
These  arguments,  arising  from  the  social  or  domestic  relations  of 
life  may,  in  some  cases,  successfully  appeal  to  the  feelings  of  the 
plaintif]^  but  will  usually  have  little  effect  where  the  defendant  is  a 
corporation,  which  is  itself  incapable  of  such  relations  or  the  recip- 
rocation of  such  feelings. 

In  this  view  of  the  case,  if  the  plaintiff  was  lawfully  on  the  road 
at  the  time  of  the  collision,  the  court  were  right  in  instructing  the 
jury  that  none  of  the  antecedent  circumstances,  or  accidents  of  his 
situation,  could  affect  his  right  to  recover. 

It  is  a  fact  peculiar  to  this  case,  that  the  defendants,  who  are  liable 
for  the  act  of  their  servant  coming  down  the  road,  are  also  the  car- 
riers who  were  conveying  the  plaintiff  up  the  road,  and  that  their 
servants  immediately  engaged  in  transporting  the  plaintiff  were  not 
guilty  of  any  negligence,  or  in  fault  for  the  collision.  But  we  would 
not  have  it  inferred,  firom  what  has  been  said,  that  the  circumstances 
alleged  in  the  first  point  would  affect  the  case,  if  the  negligence 
which  caused  the  injury  had  been  committed  by  the  agents  of  the 
company  who  were  in  the  immediate  care  of  the  engine  and  car  in 
which  the  plaintiff  rode,  and  he  was  compelled  to  rely  on  these 
counts  of  his  declaration,  founded  on  the  duty  of  the  defendant  to 
carry  him  safely.  This  duty  does  not  result  alone  from  the  consid- 
eration paid  for  the  service.  It  is  imposed  by  the  law,  even  where 
the  service  is  gratuitous.  ''  The  confidence  induced  by  undertaking 
any  service  for  another,  is  a  sufficient  legal  consideration  to  create  a 
duty  in  the  performance  of  it."  See  Coggs  v,  Bernard,  and  cases 
cited  in  1  Smith's  Leading  Cases,  95.  It  is  true  a  distinction  has 
been  taken,  in  some  cases,  between  simple  negligence,  and 
great  or  gross  negligence ;  and  it  is  said  that  one  who  *  acts  [  *486  ] 
gratuitously  is  liable  only  for  the  latter.  But  this  case  does 
not  call  upon  us  to  define  the  difference,  (if  it  be  capable  of  defini- 
tion,) as  the  verdict  has  found  this  to  be  a  case  of  gross  negligence. 

When  carriers  undertake  to  convey  persons  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and  diligence.  And  whether 
the  consideration  for  such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport 

25* 
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of  chance  or  the  negligence  of  careless  agents.     Any  negligence,  in 
such  c€tses,  may  well  deserve  the  epithet  of  "  gross." 

In  this  view  of  the  case,  also,  we  think  there  was  no  error  in  the 
first  instruction. 

2.  The  second  instruction  involves  the  question  of  the  liability  of 
the  master  where  the  servant  is  in  the  course  of  his  employment, 
but,  in  the  matter  complained  of,  has  acted  contrary  to  the  express 
command  of  his  master. 

The  rule  of  respondeat  superior^  or  that  the  master  shall  be 
civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  universal  appli- 
cation, whether  the  act  be  one  of  omission  or  commission,  whether 
negligent,  fraudulent,  or  deceitful.  If  it  be  done  in  the  course  of  his 
employment,  the  master  is  liable;  and  it  makes  no  difference  that  the 
master  did  not  authorize,  or  even  know  of  the  servant's  act  or  neglect, 
or  even  if  he  disapproved  or  forbade  it,  he  is  equally  liable,  if  the 
act  be  done  in  the  course  of  his  servant's  employment.  See  Story 
on  Agency,  §  452 ;  Smith  on  Master  and  Servant,  152. 

There  may  be  found,  in  some  of  the  numerous  cases  reported  on 
this  subject,  dicta  which,  when  severed  from  the  context,  might  seem 
to  countenance  the  doctrine  that  the  master  is  not  liable  if  the  act 
of  his  servant  was  in  disobedience  of  his  orders.  But  a  more  care- 
fid  examination  will  show  that  they  depended  on  the  question 
whether  the  servant,  at  the  time  he  did  the  act  complained  of,  was 
acting  in  the  course  of  his  employment,  or  in  other  words,  whether 
he  was  or  was  not  at  the  time  in  the  relation  of  servant  to  the  de- 
fendant 

The  case  of  Sleath  v,  Wilson,  9  Car.  &  Payne,  607,  states  the 
law  in  such  cases  distinctly  and  correctly. 

In  that  case,  a  servant  having  his  master's  carriage  and  horses  in 
his  possession  and  control,  was  directed  to  take  them  to  a  certain 
place ;  but  instead  of  doing  so  he  went  in  another  direction  to  deliver 
a  parcel  of  his  own,  and,  returning,  drove  against  an  old  woman  and 
injured  her.  Here  the  master  was  held  liable  for  the  act  of  tiie 
servant,  though  at  the  time  he  committed  the  offence,  he 
[  *  487  ]  was  acting  in  disregard  of  his  master's  *  orders ;  because 
the  master  had  intrusted  the  carriage  to  his  control  and 
care,  and  in  driving  it  he  was  acting  in  the  course  of  his  employ- 
ment. Mr.  Justice  Erskine  remarks  in  this  case :  <^  It  is  quite  dear 
that  if  a  servant,  without  his  master's  knowledge,  takes  his  master's 
carriage  out  of  the  coach-house,  and  with  it  commits  an  injury,  the 
master  is  not  answerable ;  and  on  this  ground,  that  the  master  has  not 
intrusted  the  servant  with  the  carriage ;  but  whenever  the  master 
has  intrusted  the  servant  with  the  control  of  the  carriage,  it  is  no 
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answer  that  the  servant  acted  improperly  in  the  management  of  it. 
If  it  were,  it  might  be  contended  that  if  a  master  directs  his  servant 
to  drive  slowly,  and  the  servant  disobeys  his  orders,  and  drives  fast, 
and  through  his  negligence  occasions  an  injury,  the  master  will  riot 
be  liable.  But  that  is  not  the  law ;  the  master,  in  such  a  case,  will 
be  liable,  and  the  ground  is,  that  he  has  put  it  in  the  servant's  power 
to  mismanage  the  carriage,  by  intrusting  him  with  it." 

Although,  among  the  numerous  cases  on  this  subject,  some  may 
be  found,  such  as  the  case  of  Lamb  v.  Palk,  9  C.  &  P.  629,  in  which 
the  court  have  made  some  distinctions  which  are  rather  subtile  and 
astute,  as  to  when  the  servant  may  be  said  to  be  acting  in  the  em- 
ploy of  his  master;  yet  we  find  no  case  which  asserts  the  doctrine 
that  a  master  is  not  liable  for  the  acts  of  a  servant  in  his  employ- 
ment, when  the  particular  act  causing  the  injury  was  done  in  disre- 
gard of  the  general  orders  or  special  command  of  the  master.  Such 
a  qualification  of  the  maxim  of  respondeat  superior j  would,  in  a  meas- 
ure, nullify  it.  A  large  proportion  of  the  accidents  on  railroads  are 
caused  by  the  negligence  of  the  servants  or  agents  of  the  company. 
Nothing  but  the  most  stringent  enforcement  of  discipline,  and  the 
most  exact  and  perfect  obedience  to  every  rule  and  order  emanating 
from  a  superior,  can  insure  safety  to  life  and  property.  The  intrust- 
ing such  a  powerful  and  dangerous  engine  as  a  locomotive,  to  one 
who  will  not  submit  to  control,  and  render  implicit  obedience  to  or- 
ders, is  itself  an  act  of  negligence,  the  ccmsa  causans  of  the  mis- 
chief; while  the  proximate  cause,  or  the  ipsa  negligentia  which  pro- 
duces it,  may  truly  be  said,  in  most  cases,  to  be  the  disobedience  of 
orders  by  the  servant  so  intrusted.  If  such  disobedience  could  be 
set  up  by  a  railroad  company  as  a  defence,  when  charged  with  neg- 
ligence, the  remedy  of  the  injured  party  would  in  most  cases  be  illu- 
sive, discipline  would  be  relaxed,  and  the  danger  to  the  life  and  limb 
of  the  traveller  greatly  enhanced.  Any  relaxation  of  the  stringent 
policy  and  principles  of  the  law  afiecting  such  cases,  would  be  highly 
detrimental  to  the  public  safety. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 


*  Daniel,  J.,  dissents  from  the  decision  of  this  court  in  [  *  488  ] 
this  cause,  upon  the  ground  that  the  said  railroad  company, 
being  a  corporation,  created  by  the  State  of  Pennsylvania,  is  not 
capable  of  pleading,  or  being  impleaded,  under  the  2d  section  of  the 
3d  article  of  the  constitution,  in  any  of  the  courts  of  the  United 
States;  and  that  therefore  the  circuit  court  could  not  take  cognizance 
of  the  controversy  between  that  corporation  and  the  plaintiff  in  that 
court 

16  H.  469 ;  18  H.  480 ;  21  H.  202. 
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Hbnry  Webster,  Plaintifr  in  Error,  v.  Peter  Cooper. 

14  H.488. 

A  devise  to  trustees  and  their  heirs,  to  and  for  certain  uses  and  in  tmst  to  preserve  contin- 
gent remainders,  gives  legal  estates  to  the  cettuis  que  use,  unless  the  performance  of 
some  dutj  by  the  trustees  requires  them  to  retain  the  legal  estate. 

A  devise  to  A  for  life,  remainder  to  her  sons,  as  tenants  in  common,  and  to  the  heirs  of 
their  bodies,  does  not  give  an  estate  tail  to  A  under  the  rule  in  Shell/s  case ;  for  the 
two  sons  cannot  take  an  estate  tail  bj  descent  from  their  mother,  and  must  take  as  pur- 
chasers, if  at  all. 

If  a  condition  subsequent  be  broken,  a  stranger  cannot  take  advantage  of  it. 

An  act  of  tlie  leg^lature  of  Maine,  which  so  changes  the  law  of  disseisin  as  to  bar  a  legal 
title,  which  is  good  and  valid  at  the  time  of  the  passage  of  the  act,  is  inoperative  ai 
against  such  a  title,  because  in  conflict  with  the  constitution  of  the  State. 

The  case  is  stated  in  the  opinion  of  the  conrt 

DaveiSj  for  the  plaintiff. 

Allen^  contra. 

[  •  496  ]      *  Curtis,  J.,  delivered  the  opinion  of  the  court. 

Henry  Webster,  an  alien,  and  subject  of  Great  Britain, 
brought  his  writ  of  entry  in  the  circuit  court  of  the  United  States  for 
the  district  of  Maine,  to  recover  possession  of  a  parcel  of  land  de- 
scribed in  the  count.  He  claims  title  under  a  will  of  Florentius  Vas- 
sall.     At  the  trial,  the  parties  agreed  on  the  following  facts :  — 

^<  It  is  Gigreed,  by  the  parties,  that  the  following  statement  of  facts 
18  true,  namely  :  that  the  demanded  premises  belonged  to  the  propri* 
etors  of  the  Kennebec  Purchase,  smdwere  by  them  duly  granted  and 
assigned  to  Florentius  Vassall,  one  of  the  proprietors  in  fee,  in  the 
year  1756,  being  included  in  the  grant  recorded  in  the  records  of  the 
proprietary. 

<<  That  Florentius  Vassall  made  his  will  September  20,  1777,  and 
died  at  London,  1778,  seised  of  the  lands  in  question,  they  then 
being  unoccupied  wild  lands.  The  will  was  afterwards  duly  proved 
in  the  prerogative  court  of  Canterbury,  September  14, 1778,  a  copy 
of  which  will,  with  its  exemplifications,  has  been  duly  filed  and  re- 
corded in  the  probate  office  for  the  county  of  Kennebec ;  which  will 
was  offered  in  evidence,  as  copied,  and  makes  a  part  of  this  case.  (C.) 

^  Eicbard  Vassall,  named  in  the  will,  died  about  1795,  leaving  only 
one  child,  Elizabeth  Vassall,  who  married  Sir  Godfirey  Webster,  de- 
ceased, about  the  first  day  of  January,  1793,  by  whom  she  had  issue, 
two  sons,  namely.  Sir  Godfrey  Vassall  Webster,  who  died  in  the  life- 
time of  said  Elizabeth^  without  issue,  and  Henry  Webster,  the  demand- 
ant. Said  Elizabeth,  afterwards,  namely,  in  January,  1796,  was  legally 
divorced  from  her  husband,  the  said  Sir  Godfrey  Webster,  and  on 
the  first  day  of  July,  1797,  she  was  legally  joined  in  marriage  with 
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Richard  Henry  Fox,  afterwcurds  Lord  Holland,  by  whom  she  had  is- 
sue, one  son,  Henry  Edward  Fox,  who  is  now  living.  All  charges 
upon  the  land  devised  have  been  satisfied,  and  they  are  not  now  sub- 
ject to  any  life-estate,  estate  for  years,  or  outstanding  terms,  under 

the  will.     Said  Lord  Holland  died  on  the 1841 ;  said  Lady 

Holland  died  in  the  fall  of  the  year  1845.  The  persons  named  in 
said  will  as  devisees  in  remainder,  after  the  failure  of  the  issue  of 
said  Elizabeth,  or  their  lineal  descendants,  are  now  living  in  England, 
as  is  the  said  Henry  Edward  Fox,  son  of  said  Elizabeth.  That  said 
Florentius  Vassall,  was,  at  the  time  of  said  grant,  a  resident 
in  Boston,  State  of  Massachusetts ;  *  that  he,  on  or  before  [  •  497  ] 
the  year  1775,  left  his  said  residence,  went  to  England,  and 
never  returned  ;  and  that  neither  he,  nor  any  of  the  devisees  named 
in  said  will,  have  ever  resided  within  the  limits  of  the  United  States 
since  that  time.  The  premises  demanded,  being  the  matter  in  dis- 
pute, are  of  greater  value  than  two  thousand  dollars. 

^  The  tenant,  and  those  from  whom  he  legally  derives  title  to  said 
demanded  premises,  have  been  in  the  quiet,  un^sturbed,  open,  noto- 
rious, and  exclusive  possession'  and  occupation  of  said  premises  for 
and  during  the  term  of  fifty  years  next  preceding  the  commencement 
of  this  action,  he  and  they  claiming  to  hold  the  same  adversely  to 
any  claim  of  said  demandant,  or  any  other  person,  as  his  and  their 
own  property  in  fee-simple." 

These  facts,  together  with  the  will  of  Florentius  Vassall,  made 
the  case.  By  this  will,  the  testator  devised  three  plantations  in 
Jamaica,  and  all  his  lands  in  New  England,  (which  included  the 
demanded  premises,)  to  Lord  Falmouth,  Lord  Barrington,  and  Mr. 
Charles  Spooner,  and  their  heirs,  to  the  uses,  upon  the  trusts,  and  for 
the  intents  and  purposes,  and  with  and  subject  to  the  powers  and  provi- 
sos therein  expressed.  The  will  then  proceeds  to  declare,  in  respect 
to  all  the  lands  in  New  England,  as  follows :  To  the  use  of  my  son, 
Richard  Vassall,  for  and  during  his  life,  and  firom  and  after  the  de- 
termination of  that  estate  by  forfeiture,  or  otherwise,  during  his  Ufe, 
to  the  use  of  the  three  trustees  during  the  life  of  Richard  Vassall,  in 
trust  to  preserve  the  contingent  uses  and  estates  thereinafter  men- 
tioned, and  for  that  purpose  to  make  entries  and  bring  actions  as  oc- 
casion shall  require,  but  nevertheless  to  permit  Richard  Vassall  to 
take  the  rents  of  the  premises  to  his  own  use  during  his  life.  The 
testator  then  declares  the  remainder,  after  the  death  of  Richard,  to 
be  to  the  use  of  the  son  and  sons  of  Richard,  to  be  equally 
divided  between  them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants,  and  to  the  several  and  respective 
heirs  male  of  the  bodies  of  such  sons,  with  cross  remainders  among 
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them ;  and  in  default  of  such  issue  male  of  Richard,  subject  to  a 
term  of  years,  which  it  is  agreed  is  not  outstanding,  to  the  use  of 
Elizabeth  Vassall,  the  daughter  of  Richard,  for  her  life,  with  remain- 
der as  before  stated  to  the  trustees  for  the  life  of  Elizabeth  to  pre- 
serve  contingent  remainders  in  case  of  forfeiture  of  her  life-estate ;  and 
then  follows  the  provision  under  which  the  demandant  claims  title, 
which  is  therefore  given  in  the  words  of  the  wilL  "And  from  and 
immediately  after  the  decease  of  the  said  Elizabeth  Vassall,  to  the 
one  or  all  and  every  the  son  and  sons  of  the  said  Elizabeth  Vassall, 
to  be  begotten,  to  be  divided  between  or  among  such  sons, 
[  *498  ]  if  more  than  one,  share  and  share  alike,  and  they  to  take  *  as 
tenants  in  common,  and  not  as  joint-tenants,  and  the  sev- 
eral and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  issuing."  Then  follow  remainders  to  the 
other  daughters  of  Richard,  as  tenants  in  common  in  tail  general, 
with  cross  remainders;  remainder  to  the  daughters  of  Elizabeth 
VassaU,  as  tenants  in  common  in  tail  general,  with  cross  remainders ; 
with  successive  remainders  to  Greorge  and  Richard,  and  William 
Barrington,  testator's  grandsons,  for  life ;  remainder  to  their  sons,  as 
tenants  in  common  in  tail  male ;  remainder  to  testator's  granddaugh- 
ter, Louisa  Barrington,  for  life,  and  her  sons  inconunon  in  tail  male; 
remainder  to  her  daughters,  as  tenants  in  common  in  tail  general; 
remainder  to  testator's  daughter,  Elizabeth  Barrington,  for  life ;  re- 
mainder to  her  other  sons  "  in  tail  male  successively ; "  remainder  to 
her  future  daughters,  as  tenants  in  common  in  tail;  remainder  to  tes- 
taWs  nephew  May,  for  life  ;  remainder  to  his  sons  in  common  in 
tail  male ;  remainder  to  his  daughters  in  common  in  tail ;  remainder 
to  the  minister  and  wardens  of  Westmoreland,  &c. 

These  are  the  most  material  provisions  of  the  will  of  these  lands, 
and  are  sufficient  to  show  its  general  structure,  in  reference  to  the 
questions  which  have  been  made  concerning  its  legal  effect. 

The  first  of  these  questions  is,  whether,  by  force  of  the  will,  the  de- 
mandant took  any,  and  if  any,  what  legal  estate  in  these  lands  on 
the  decease  of  his  mother,  Elizabeth  Vassall. 

It  is  insisted,  by  the  tenant's  counsel,  that  the  trustees  took  the 
legal  estate  in  fee-simple,  and  that  the  estates  limited  to  Richard 
Vassall  for  life,  and  to  the  others,  by  way  of  remainder  were  only 
equitable  estates,  and  consequently  the  demandant  cannot  maintain 
this  action. 

But  whether  we  look  to  the  evident  intent  of  the  testator,  or  to  the 
settled  technical  meaning  of  the  language  he  has  employed,  we 
think  it  clearly  appears  that  the  life  estate  of  Richard  Vassall  and 
ti^f^  contingent  remainders  limited  tbereoo,  were  legal  estates,  and  that 
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the  trustees  did  uot  hold  the  fee-simple  under  this  will.  The  instm- 
n^nt  was  drawn  in  England,  evidently  by  a  skilful  draftsman,  and 
IB  in  strict  conformity  with  well-known  precedents.  It  employs  tech- 
nical language  with  accuracy,  and  all  the  various  provisions  of  the 
will,  though  numerous  and  complicated,  compared  with  the  usually 
simple  testamentary  dispositions  of  property  in  this  country,  are  ca- 
pable of  being  clearly  understood  and  fully  executed.  The  substance 
of  the  devises  of  these  lands,  may  be  stated  to  be :  to  the  trustees 
and  their  heirs  to  the  use  of  Richard  for  life,  remainder,  for  his  life  in 
case  of  forfeiture,  to  the  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  sons  of  Richard,  if  any,  as  tenants  in  com- 
mon *  in  tail,  with  cross  remainders  ;  remainder  to  Rich-  [  *  499  ] 
ard's  daughter  Elizabeth  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders  during  her  life ;  remainder  to  the  sons 
of  Elizabeth  in  tail,  the  demandant  being  the  elder  of  her  two  sons. 

A  devise  to  the  trustees  and  their  heirs  to  the  uses  mentioned,  car- 
ries the  legal  estate  to  the  cestuis  que  use,  unless  the  will  has  imposed 
on  the  trustees  some  duty,  the  performance  of  which  requires  the 
legal  estate  to  be  vested  in  them.  And  in  that  case  they  would  take 
an  estate  exactly  commensurate  with  the  exigencies  of  their  trust. 
Morrant  v.  Gough,  7  B.  &  C.  206 ;  Kenrick  v.  Lord  Beauclerck,  3  B. 
&  P.  178 ;  10  Bythewood  on  Con.  214 ;  Jarm.  on  Wills,  198-9 ;  Niel- 
son  V.  Lagow,  12  How.  110,  111;  1  Greenl.  Cruise,  346-7,  note. 

The  testator  has  not  imposed  on  the  trustees  any  duties,  connected 
with  these  lands,  which  in  any  way  interfere  with  the  existence  of 
legal  estates  in  the  different  beneficiaries  named  in  the  wilL  On  the 
contrary,  the  sole  duties  to  be  performed  by  them,  in  reference  to 
these  lands,  are  to  take  the  life-estates,  in  case  of  forfeiture,  and 
hold  them  so  that  the  future  remainder-men  may  not  be  deprived  of 
the  legal  estates  limited  to  them  by  way  of  contingent  remainders, 
which  require  the  preservation  of  the  particular  estates  to  support 
them. 

Whether  the  trustees  took  and  held  any  legal  estate  in  either  of 
the  plantations  in  Jamaica,  it  is  not  necessary  to  determine.  It  was 
argued  that  they  did,  because  they  have  some  duties  to  perform  con- 
cerning two  of  them,  and  that  the  testator  employs  the  same  language 
in  devising  these  two  plantations  to  the  trustees,  as  he  does  in  devis- 
ing the  lands  in  New  England.  But  it  by  no  means  follows  that 
the  same  words  devising  to  trustees  two  parcels  of  land,  must  neces- 
sarily vest  the  legal  estates  in  both  parcels  in  the  trustees,  because 
they  take  a  legal  estate  in  one  of  those  parcels.  They  may  take  a 
legal  estate  in  one,  because  subsequent  parts  of  the  will  require  them 
to  do  acts  in  reference  to  it,  which  can  be  done  only  by  the  holder 
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of  the  legal  estate,  and  then  the  law  assigns  to  them  such  an  estate 
as  the  due  execution  of  their  trust  demands ;  while  at  the  same 
time,  by  force  of  the  statute  of  uses,  or  of  wills,  the  other  land,  as  to 
which  no  duties  are  required  of  the  trustees,  goes  to  the  cestuis  que 
use. 

So  far  as  this  will  operates  on  the  lands  in  New  England,  there  is 
nothing  to  prevent  the  usual  smd  settled  operation  of  a  devise  to 
uses,  which  is,  to  vest  the  legal  estate  in  the  cestuis  que  use ;  and  it 
is  placed  beyond  all  doubt  that  it  was  not  intended  the  trustees  should 
hold  the  fee,  because  there  are  express  limitations  of  life-estates  to 
them  to  preserve  contingent  remainders,  which  would  be 
[  ^500  ]  wholly  inoperative  if  they  took  the  'fee,  and  is  sufficient  of 
itself  to  control  any  doubtful  intent,  according  to  Ooe  v. 
Hicks,  7  T.  R.  433 ;  Curtis  v.  Price,  12  Ves.  100. 

Our  conclusion  is  that  the  legal  estates  in  the  New  England  lands, 
were  to  go  to  the  beneficiaries  named  in  the  will. 

It  is  further  urged  by  the  tenant's  counsel,  that  the  legal  effect  of 
the  devise  to  Elizabeth  Vassall  for  life,  remainder  to  her  sons,  as  ten- 
ants in  common,  share  and  share  alike,  and  to  the  heirs  of  their 
bodies,  gave  an  estate  tail  to  Elizabeth  Vassall,  under  the  rule  in 
Shelly's  case,  1  Co.  88,  which  was  in  force  in  Massachusetts,  within 
whose  limits  these  lands  lay  at  the  time  this  will  took  effect.  There 
is  no  doubt  this  rule  made  part  of  the  law  of  Massachusetts  until 
the  8th  of  March,  1792,  when  it  was  abolished  by  statute,  so  far  as 
it  respects  wills.  Bowers  v.  Porter,  4  Pick.  198;  Steel  y.  Cook,  1 
Met  282.  But  in  our  opinion,  the  rule  in  Shelly's  case  is  not  appli- 
cable  to  this  devise.  That  rule  is,  that  when  the  ancestor,  by  any 
gift  or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift 
or  conveyance  an  estate  is  limited,  either  immediately  or  mediately^ 
to  his  heirs  in  fee  or  in  tail,  that  the  words  heirs,  &c.,  are  words  of 
limitation,  and  not  of  purchase. 

Here  the  life-estate  is  limited  to  Elizabeth  Vassall,  and  the  re* 
mainder  to  her  sons,  as  tenants  in  common,  share  and  share  alike, 
and  the  heirs  of  their  bodies.  The  fee-tail  is  not  limited  to  the  heirs 
in  tail  of  the  first  taker.  The  heir  in  tail  was  this  demandant ;  and 
the  remainder  is  not  limited  to  him,  but  to  him  and  his  brother,  as 
tenants  in  common.  It  is  not  a  question,  therefore,  whether  the  same 
persons  shall  take  by  descent  or  purchase,  which  alone  is  the  matter 
determined  by  the  rule  in  Shelly's  case ;  for  the  two  sons  could  not 
take  an  estate  tail  from  their  mother  as  tenants  in  common.  They 
must  take  as  purchasers  or  not  take  at  all ;  and  there  is  no  rule  of 
law  which  forbids  such  a  devise,  nor  can  the  rule  in  Shelly's  case  be 
applied  to  it.     On  the  contrary,  it  is  well  settled  that  a  limitation  by 
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way  of  remainder  to  the  sons  of  the  first  taker,  as  tenants  in  commony 
manifests  the  mtent  of  the  testator  that  the  ancestor  should  not  take 
an  estate  in  fee  or  in  tail,  and  that  the  sons  may  and  do  take  as  pur- 
chasers. Doe  V.  Bumsall,  6  T.  R.  30 ;  Bumsall  v.  Davy,  1  B.  &  P. 
215 ;  Gilman  v.  Elvey,  4  East,  313 ;  Doe  v.  Collis,  4  T.  R.  294 ;  4 
Grreenl.  Cruise,  389. 

Our  opinion  is,  that  upon  the  decease  of  his  mother,  this  demand- 
ant took,  as  a  purchaser,  an  estate  tail  in  one  moiety  of  these  lands, 
as  a  tenant  in  common  with  his  brother. 

It  was  objected  that  the  devise  to  him  was  upon  the  condition  that 
as  soon  as  he  should  come  into  the  actual  possession  of  the  lands 
devised,  he  should  take  and  use  the  surname  of  Vassall ; 
*  but  it  is  enough  to  say  that  he  does  not  appear  to  have  [  *  501  ] 
yet  come  into  such  actual  possession,  and  that  if  this  condi- 
tion subsequent  were  broken,  only  the  person  to  whom  the  lands  are 
devised  over  can  by  an  entry  take  advantage  of  it.  Taylor  v.  Mason, 
9  Wheat  325 ;  Pinley  v.  King,  3  Pet.  347. 

Under  the  revised  statutes  of  Maine,  c.  145,  §  13,  the  demandant 
may  recover  according  to  his  title,  provided  he  has  a  right  of  entry 
and  this  raises  the  only  remaining  question,  whether  he  has  such 
a  right,  or  whether  it  is  barred  by  an  act  of  the  legislature  of  Maine, 
passed  on  the  11th  day  of  August,  1848,  which  is  as  follows  :  — 

An  act,  in  addition  to  the  one  hundred  and  forty-seventh  chapter  oi 

the  Revised  Statutes. 

Sec.  1.  No  real  or  mixed  action  for  the  recovery  of  cuiy  lands  m 
this  State  shall  be  commenced  or  maintained  against  any  person  in 
possession  of  such  lands,  where  such  person,  or  those  under  whom  he 
claims,  have  been  in  actual  possession  for  more  than  forty  years,  and 
claiming  to  hold  the  same  in  his  or  their  own  right,  and  which  pos- 
session shall  have  been  adverse,  open,  peaceable,  notorious,  and  ex- 
clusive. 

Sec.  2.  This  act  shall  take  effect  at  the  end  of  one  day,  firom  and 
after  its  approval  by  the  governor. 

This  action  was  commenced  on  the  fourteenth  of  April,  1846,  and 
consequently  had  been  pending  upwards  of  two  years  when  the 
above  act  was  passed.  The  inquiry  is,  what  is  its  effect  upon  this 
action  and  the  title  of  the  demandant?  That  it  was  intended  to  be 
retrospective,  and  to  bar  a  recovery  in  actions  then  pending,  upon 
proof  of  such  seisin  by  the  tenant  as  the  act  describes,  is  plainly  in 
dicated.  Under  the  constitution  of  the  State  of  Maine,  can  it  so 
operate  ?  To  determine  this  question,  it  is  necessary  to  take  into 
VOL.  XX.  26 
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view  the  legal  rights  of  the  demandant  and  tenant,  when  this  act 
was  passed,  and  the  change  in  those  rights  attempted  by  the  act 

The  demandant,  on  the  decease  of  his  mother,  in  1845,  became 
constructively  seised  of  an  estate  tail,  and  had  a  right  of  entry  into 
these  lands.  The  actual  seisin  of  the  tenant  and  those  under  whom 
he  claims,  though  adverse  to  all  persons  having  estates  in  possession 
under  the  will  of  Florentius  Vassall,  for  a  period  of  time  sufficient 
to  bar  their  right  of  entry,  did  not  become  adverse  as  against  the  de- 
mandant, until  he  acquired  an  estate  in  possession,  by  the  decease  of 
his  mother ;  and,  consequently,  when  he  brought  this  action,  he  was 
lawfully  entitled  to  one  moiety  of  the  land,  as  tenant  in  tail,  having 
an  estate  of  inheritance  which  he  could  convey  by  deed,  and  upon 

which,  being  disseised,  he  could  maintain  a  writ  of  entry. 
[  *  502  ]  In  other  words,  *  the  land  was  his  property,  and,  as  such, 

he  had  a  right  to  recover  and  hold  it.  Rev.  Stat,  c  147,  §  3. 
The  effect  of  the  act  is,  to  make  the  seisin  of  the  tenant,  and  of 
those  under  whom  he  claims,  adverse  as  against  the  demandant,  dur- 
ing the  time  he  had  no  right  of  possession,  and  thus  to  deprive  him 
of  his  right  of  entry,  and  destroy  his  estate  in  the  land.  The 
actual  operation  of  this  law  upon  the  demandant's  title,  would  have 
been  expressed  in  words,  if  it  had  been  said  in  the  statute  that 
whereas,  up  to  that  time,  an  actual  wrongful  seisin  had  been  by  law 
adverse  only  against  those  having  estates  in  possession,  and  so,  those 
coming  in  by  way  of  remainder,  were  well  entitled  to  the  land,  how- 
ever long  that  actual  wrongful  seisin  might  have  been  continued; 
yet,  thereafter,  those  who  have  come  in  by  way  of  remainder,  shall 
not  be  deemed  entitled  to  the  land,  because  such  actual  seisin  shall 
be  taken  to  be  adverse  as  against  them,  and  they  shall  not  be  allowed 
to  maintain  an  action  for  the  recovery  of  the  land  to  which  they  had 
lawful  title  when  the  action  was  brought.  It  is  only  by  giving  this 
constxuction  to  the  law,  that  it  can  be  made  to  operate  at  all,  on  the 
demandant's  title.  It  requires  a  possession  for  forty  years,  "  adverse, 
open,  peaceable,  notorious,  and  exclusive."  Adverse  to  whom? 
Exclusive  of  whom  ?  If  adverse  to,  and  exclusive  of,  the  demand- 
ant, who  came  into  the  title  by  way  of  remainder,  less  than  three 
years  before  the  act  was  passed,  then,  according  to  the  law  of  the 
State  existing  down  to  the  passage  of  the  act,  no  actual  wrongful 
seisin  could  be  adverse  to  him  until  he  had  an  estate  in  the  land  en- 
titling him  to  its  possession.  But  we  cannot  suppose  this  law  meant 
to  enact  merely,  that  forty  years'  exclusive  and  actiial  seisin  should 
bar  an  action  by  one  having  title  to  the  possession  during  the  whole 
of  that  period,  because  by  the  Revised  Statutes,  c  147,  §  1,  twenty 
years  was  sufficient ;  and,  therefore,  we  are  forced  to  conclude,  thai 
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the  intention  of  the  legislature  was,  to  make  an  actual  seisin,  for  forty 
years,  sufficient  to  destroy  a  title  which  had  become  vested,  by  way 
of  remainder,  before  the  act  was  passed,  and  which  was  a  valid  titie 
by  the  then  existing  law. 

Under  the  constitution  of  the  State  of  Maine,  as  expounded  by 
the  highest  court  of  that  State,  is  it  in  the  power  of  the  legislature 
to  pass  a  retrospective  law,  thus  operating  to  destroy  an  estate  in 
lands? 

We  think  this  case  not  distinguishable  firom  the  case  of  The  Pro- 
prietors of  the  Kennebec  Purchase  v.  Laboree  et  aL  2  Oreenl.  275. 
That  was  a  writ  of  entry  to  recover  a  tract  of  land.  The  principal 
question  was,  whether  an  act  o^  the  legislature  concerning  disseisin, 
was  valid  in  its  retrospective  operation.  Prior  to  the  pas- 
sage of  this  act,  an  entry  under  a  *  deed,  duly  registered,  [  *  503  ] 
which  described  a  tract  of  land  by  metes  and  bounds,  and 
actual  possession  of  a  part  of  that  tract,  operated,  by  the  law  of 
Maine,  as  a  disseisin  of  the  true  owner  of  the  whole  tract  described 
in  the  deed.  But  an  entry,  without  such  a  deed,  gave  seisin,  as 
against  the  owner,  only  of  so  much  of  the  land  as  was  actually  oc- 
cupied ;  and  this  occupation  was  required  to  be  equivalent  to  what 
is  figuratively  described  in  the  common  law  as  pedis  possessio  ;  that 
is,  open,  notorious,  and  exclusive,  such  as  at  once  to  give  notice  to 
all,  of  the  nature  and  extent  of  the  possession  and  claim,  and  show 
the  exercise  of  the  exclusive  dominion  over  the  land,  and  the  appro- 
priation of  it  to  the  use  and  benefit  of  the  possessor.  This  being 
the  state  of  the  law  when  the  action  was  brought,  a  law  was  passed, 
one  section  of  which  was  in  these  words :  — 

"  Be  it  further  enacted ;  That,  in  any  writ  or  action  which  has 
been,  or  may  hereafter  be  brought,  for  the  recovery  of  any  lands,  &c., 
it  shall  not  be  necessary,  for  limiting  the  demandant,  and  barring  his 
right  of  recovery,  that  the  premises  defended  shall  have  been  sur- 
rounded by  fences,  or  rendered  inaccessible  by  other  obstructions , 
but  it  shall  be  sufficient,  if  the  possession,  occupancy,  and  improve- 
ment thereof,  by  the  defendant,  or  those  under  whom  he  claims,  shall 
have  been  open,  notorious,  and  exclusive,  comporting  with  the  ordi- 
nary managements  of  similar  estates  in  the  possession  and  occupancy 
of  those  who  have  titie  thereunto,  or  satisfactorily  indicative  of  such 
exercise  of  ownership  as  is  usual  in  the  improvement  of  a  farm  by  its 
owner ;  and  no  part  of  the  premises  demanded  and  defended  shall  be 
excluded  from  the  operation  of  the  aforesaid  limitation,  because  such 
part  may  be  woodland  or  without  cultivation." 

The  supreme  court  of  Maine  held,  that  so  far  as  tbb  act  attempted 
to  change  the  law  of  disseisin  in  respect  to  tities  existing  when  it  was 
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passed,  the  act  was  inoperative  and  void,  because  in  conflict  with  the 
constitution  of  that  State.  The  opinion  of  the  court,  delivered  by 
Mellen,  Chief  Justice,  contains  an  elaborate  and  searching  analysis 
of  the  subject,  and  it  is  evident  that  learned  court  considered  it  with 
all  the  care  demanded  by  a  question  of  so  much  delicacy  and  impor- 
tance, and  brought  to  its  adjudication  sound  principles  of  constitu- 
tional jurisprudence.  The  principles  of  this  decision  have  been  recog- 
nized in  subsequent  cases  ;  Oriental  Bank  t;.  Freeze,  18  Maine,  109 ; 
Austin  V.  Stevens,  24  Maine,  530;  Preston  v.  Drew,  15  Law  Reporter, 
189 ;  and  we  are  not  aware  that  it  has  ever  been  questioned,  or  de- 
nied to  be  a  just  exposition  of  the  constitutional  law  of  that  State. 
The  result  of  the  decision  is,  that  the  constitution  of  the  State  has 
secured  to  every  citizen  the  right  of  '^  acquiring,  possessing, 
[  •  504  ]  and  enjoying  property ; "  *  and  that,  by  the  true  intent  and 
meaning  of  this  section,  property  cannot,  by  a  mere  act  of 
the  legislature,  be  taken  from  one  man  and  vested  in  another  directly; 
nor  can  it,  by  the  retrospective  operation  of  law,  be  indirectly  trans' 
ferred  from  one  to  another,  or  be  subjected  to  the  government  of  prin- 
ciples in  a  court  of  justice,  which  must  necessarily  produce  that 
effect 

According  to  this  decision,  the  act  now  in  question  is  inoperative, 
as  respects  this  action,  and  the  demandant's  title,  on  which  it  is 
founded.  For,  ilnless  by  a  retrospective  operation,  it  subjects  his 
title  to  the  government  of  a  new  law  of  disseisin,  which,  in  effect, 
transfers  his  property  to  the  tenant,  it  can  have  no  operation ;  and 
whether  such  an  effect  can  be  produced  by  an  act  of  the  legislature 
of  Maine,  under  the  constitution  of  that  State,  was  the  precise  ques- 
tion adjudicated  by  the  supreme  court  in  the  case  referred  to,  which 
adjudication  we  understand  to  contain  an  establbhed  principle  in  the 
fundamental  law  of  that  State. 

The  thirty-fourth  section  of  the  judiciary  act,  1  Stats,  at  Large, 
92,  as  well  as  the  rule  of  general  jurisprudence,  as  to  the  operation 
of  the  lex  loci  upon  titles  to  land,  requires  us  to  determine  this  case 
according  to  the  law  of  the  State  of  Maine.  In  ascertaining  what 
that  law  is,  this  court  looks  to  the  decisions  of  the  highest  court  of 
that  State ;  and  where  the  question  turns  upon  the  construction  to 
be  given  to  the  constitution  of  the  State,  and  we  find  a  construction 
made  by  the  highest  state  court  very  soon  after  the  constitution  was 
formed,  acquiesced  in  by  the  people  of  the  State  for  nearly  thirty 
years,  and  repeatedly  confirmed  by  subsequent  judicial  decisions  of 
that  court,  we  cannot  hesitate  to  adopt  it,  and  apply  it  to  this  case, 
to  which,  in  our  judgment,  it  is  justly  applicable.  Such  has  been  the 
uniform  course  of  this  court.     McKeen  v.  Delancy's  Lessee,  5  Cr« 
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?2 ;  Polk's  Lessee  v.  Wendall,  9  Cranch,  87 ;  Gardner  v.  Collins,  2 
Pet  58 ;  Shelly  v.  Guy,  11  Wheat  351 ;  Green  v.  Neal,  6  Pet  291, 
are  some  of  the  cases  in  which  this  course  has  been  followed,  and  its 
reasons  explained.  The  question  has  usually  been  concerning  the 
construction  of  a  statute  of  a  State.  But  we  think  there  is  no  sound 
distinction  between  the  construction  of  a  law  enacted  by  the  legisla- 
ture of  a  State,  and  the  construction  of  the  organic  law,  ordained  by 
the  people  themselves.  The  exposition  of  both  belongs  ix>  the  judi- 
cial department  of  the  government  of  the  State,  and  its  decision  is 
final,  and  binding  upon  all  other  departments  of  that  government, 
and  upon  the  people  themselves,  until  tiiey  see  fit  to  change  their 
constitution ;  .and  this  court  receives  such  a  settled  construction  as 
part  of  the  fundamental  law  of  the  State. 

In  conformity  with  these  principles,  we  are  constrained  to 
*  hold  the  law  now  in  question  to  be  inoperative  upon  the  [  *  506  ] 
demandant's  title,  and,  consequently,  that  he  is  not  barred 
by  it  firom  maintaining  this  action. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a  venire 
de  novo  awarded. 

2  B.  599;  1  Wal.  175;  6  WaL  458. 

Abram  Sheppard  and  John  Duncan,  Plaintiffs  in  Error,  v.  Peyton 

S.  Graves. 

14  H.  506. 

If  the  record  contains  soffident  aTerments  of  citizenship  to  gire  the  coart  jurisdiction,  the 
defendant  most  traverse  them  by  a  proper  plea  to  the  jarisdiction ;  and  the  harden  of 
proof  is  on  him  to  disprove  those  av6rment8.  If  he  plead  to  the  merits,  the  jurisdiction  is 
admitted. 

Error  to  the  district  court  of  the  United  States  for  the  district  oi 
Texas.     The  case  is  stated  in  the  opinion  of  the  court 

V.  K  Howard  and  BaMnger^  for  the  plaintiffs. 

Davidge  and  O.  F.  Johnson^  contra. 

•Daniel,  J.,  delivered  the  opinion  of  the  court.  [  •SOS  ] 

'  The  defendant  in  error,  in  conformity  with  a  mode  of 
practice  in  the  State  of  Texas,  instituted  an  action  at  law  against  the 
plaintiffs  in  error  upon  their  promissory  note.     That  note  was  in  the 
veords  following :  — 

"  On  the  first  day  of  January,  1850,  we  jointly  and  severally  prom- 
ise to  pay  to  Peyton  S.  Graves,  or  order,  at  the  counting-house  of 
EL  &  !)•  O.  Mills,  in  Brazoria  county,  the  sum  of  $1,845.94,  for  value 

26^ 
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received,  with  eight  per  cent,  interest  thereon,  from  the  first  day  of 
January,  till  paid.  Abm.  Sheppard. 

«  Matagorda,  Septfr  23, 1844.''  John  Duncan. 

The  petition  sets  forth,  that  Peyton  S.  GIraves,  a  citizen  and  inhab- 
itant of  Louisiana,  represents,  that  Abram  Sheppard  and  John  Dun- 
can,  both  citizens  and  residents  of  the  county  of  Matagorda,  in  the 
State  of  Texas,  are  jointly  and  severally  indebted  to  the  petitioner  in 
the  sum  of  $1,845.94,  with  interest  thereon,  at  eight  per  cent,  pei 
annum,  from  the  1st  day  of  January,  1844,  until  paid  —  for  that  here- 
tofore, to  wit,  at  Matagorda,  in  the  State  of  Texas,  on  the  23d  da; 
of  September,  1844,  the  said  Sheppard,  who  signs  his.  name  Abm. 
Sheppard,  and  the  said  Duncan,  executed  and  delivered  to  the  peti* 
tioner,  their  joint  and  several  promissory  note,  dated  September  23, 
1844,  and  signed  Abm.  Sheppard  and  John  Duncan,  by  which,  &c. 

Upon  the  summons  issued  against  each  of  the  defendants,  the  mar- 
shal returns,  that  he  had  executed  the  summons  on  the  12th  of  Octo- 
ber, 1850,  serving  each  of  them  with  a  certified  copy  of  the  petition 
and  summons ;  and  with  regard  to  Duncan,  the  return  further  states, 
that  the  original  summons  was  also  exhibited  to  him.  The  plaintiffs 
in  error  appeared  to  the  action,  and  attempted  to  interpose  several 
defences  in  the  nature  of  pleas  in  abatement.  They  first  allege  joint- 
ly, that  the  court  could  not  take  cognizance  of  the  cause,  because  the 
plaintiff  below  was  not,  at  the  commencement  of  the  suit,  a  citizen 
of  Louisiana,  but  of  the  State  of  Texas. 

The  defendant,  Sheppard,  then  pleads  separately,  that  the  marshal's 
return  upon  the  summons  was  not  legal,  and  should  be  quashed,  be- 
cause it  does  not  state  that  the  marshal  had  delivered  to  the  defend- 
ant, in  person,  a  copy  of  the  citation,  and  of  the  petition 
[  *  509  ]  accompanying  it ;  and  that  the  return  was  not  *  made  and 
signed  by  the  deputy  purporting  to  make  and  sign  the 
same. 

The  defendant  Duncan,  also  pleads  separately  in  abatement,  that 
the  citation  calls  upon  him  to  answer  the  complaint  against  him  and 
Abraham  Sheppard,  whereas  the  true  name  of  said  Sheppard  is 
Abram,  and  not  Abraham ;  and  he  also  insists  upon  the  insufficiency 
of  the  return  to  the  summons,  because,  as  he  alleges,  that  return  does 
not  state  that  the  marshal  delivered  to  him  in  person,  a  copy  of  the 
citation,  or  of  the  petition  accompanying  it. 

In  addition  to  these  pleas  in  abatement,  the  defendants  below  in- 
terposed a  defence  upon  the  merits  in  the  nature  of  the  general  issue, 
by  which  they  deny  all  and  singular  the  matters  stated  in  the  petition, 
and  say  that  they  are  not  indebted  to  the  plaintiff  as  he  has  alleged. 
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and  in  this  defence  they  conclude  to  the  country,  whilst  in  the  intro- 
duction thereto,  they  declare  that  they  do  not  waive  their  several 
pleas  in  abatement,  but  fuUy  rely  upon  the  same.  After  this  series  of 
heterogeneous  defences,  the  plaintiff  moved  the  court  to  strike  out  the 
plea  to  the  jurisdiction,  and  all  the  other  pleas  in  abatement  tendered 
by  the  defendants,  assigning,  as  the  grounds  of  this  motion,  that  those 
pleas  were  not  filed  within  the  time  required  by  law. 

Upon  the  trial  of  the  cause,  the  court  seems  to  have  considered  the 
case  as  standing  before  it  upon  all  the  defences  attempted,  but  ruled 
oat  the  several  pleas  in  abatement,  though  whether  for  the  insuffi- 
ciency of  those  pleas  in  point  of  law,  for  the  want  of  proof  to  sus- 
tain them,  or  for  their  irregularity  in  the  order  of  pleading,  does  not 
certainly  appear  from  this  record.  The  jury  upon  the  issue  joined 
upon  the  merits,  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
$2,788.89,  for  which  judgment  was  given  with  costs. 

The  incongruities  in  practice,  which  mark  the  progress  of  this  case 
in  the  court  below,  are  much  to  be  regretted,  as  having  a  tendency 
to  confound  the  proceedings  in  courts  of  justice ;  proceedings  calcu- 
lated to  define  and  distinguish  the  rights  of  parties  litigant,  and  to 
conduct  the  courts  to  a  correct  adjudication  upon  those  rights;  pro- 
ceedings indeed  founded  upon,  and  as  it  were  sanctified  by,  an  expe- 
rience of  their  usefulness,  and  even  of  their  necessity.  Thus  it  has 
ever  been  received  as  a  canon  of  pleading,  that  matters  which  apper- 
tain solely  to  the  jurisdiction  of  a  court,  or  to  the  disabilities  of  the 
suitor,  should  never  be  blended  with  questions  which  enter  essentially 
into  the  subject-matter  of  the  controversy;  and  that  all  defences  in- 
volving inquiries  into  that  subject-matter  imply,  nay  admit,  the  com- 
petency of  the  parties  to  institute  such  inquiries,  and  the  authority 
of  the  court  to  adjudicate  upon  them.  Hence  it  is,  that 
•  pleas  to  the  jurisdiction  or  in  abatement,  are  deemed  in-  [  *  510  ] 
consistent  with  those  which  appertain  to  the  merits  of  a 
cause ;  they  are  tried  upon  different  views  as  to  the  relations  of  the 
parties,  and  result  in  different  conclusions.  A  striking  illustration  of 
the  mischiefs  flowing  from  the  departure  from  the  rule  just  stated,  is 
seen  in  the  practice  attempted  in  the  case  before  us.  If  it  could  be 
imagined  that  the  plea  to  the  jurisdiction  and  the  plea  to  the  merits, 
could  be  regularly  committed  to  the  jury  at  the  same  time,  the  ver- 
dict might  involve  the  following  absurdities.  Should  the  finding  be 
for  the  plaintiff,  the  judgment  would,  as  to  the  defendant,  be  upon 
one  issue,  that  of  respondeas  ouster^  and  upon  the  other  that  he  pay 
the  debt,  as  to  the  justice  of  which  he  was  commanded  to  answer 
over.  Should  the  finding  be  for  the  defendant,  the  judgment  upor 
one  issue  must  be  that  the  debt  was  not  due,  and  upon  the  other 
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that  the  court  called  upon  so  to  pronounce,  had  no  authority  over  the 
case.  So  that  in  either  aspect  there  must,  under  this  proceeding,  be 
made  and  determined  one  issue,  which  is  incongruous  with  and  im- 
material to  the  other.  A  practice,  thus  fraught  with  confusion,  and 
perplexity,  and  one  endangering  the  rights  of  suitors,  it  is  exceedingly 
desirable  should  be  reformed,  and  we  are  aware  of  no  standard  of 
reformation  and  improvement  more  safe  or  more  convenient  than  that 
which  is  supplied  by  the  time-tested  rules  of  the  common  law.  And 
by  one  of  those  rules,  believed  to  be  without  an  exception,  it  is  or- 
dained, that  objections  to  the  jurisdiction  of  the  court,  or  to  the  com- 
peten(*.y  of  the  parties,  are  matters  pleadable  in  abatement  only,  and 
that  if,  after  such  matters  relied  on,  a  defence  be  interposed  in  bar 
and  going  to  the  merits  of  the  controversy,  the  grounds  alleged  in 
abatement  become  thereby  immaterial,  and  are  waived. 

With  respect  to  the  exception  taken  to  the  ruling  of  the  district 
court,  as  to  the  obligation  of  the  defendant  to  prove  his  averment  of 
the  plaintiff's  residence  in  the  State  of  Texas,  and  not  of  Louisiana, 
as  set  forth  in  the  petition,  were  the  decision  of  this  question  deemed 
requisite  here,  we  should  say  that  the  true  doctrine  applicable  to  the 
question  is  this :  that  although,  in  the  courts  of  the  United  States,  it 
is  necessary  to  set  forth  the  grounds  of  their  cognizance  as  courts  of 
limited  jurisdiction,  yet  wherever  jurisdiction  shall  be  averred  in  the 
pleadings,  in  conformity  with  the  laws  creating  those  courts,  it  must 
be  taken  primd  facie  as  existing,  and  that  it  is  incumbent  on  him 
who  would  impeach  that  jurisdiction  for  causes  dehors  the  pleading,  to 
allege  and  prove  such  causes ;  that  the  necessity  for  the  allegation  and 
the  burden  of  sustaining  it  by  proof,  both  rest  upon  the  party  taking 
the  exception.  Such,  we  think,  would  be  the  proper  rule 
[  *  511  ]  resulting  from  the  intrinsic  character  of  the  exception,  *and 
such  we  consider  the  doctrine  enunciated  in  the  cases  of 
Conard  v.  The  Atlantic  Insurance  Company,  in  1  Pet.  886,  and 
D' Wolf  V.  Rabaud  et  al.  ibid.  476. 

This  doctrine  we  are  unwilling  to  disturb.  The  cases  just  referred 
to,  as  well  as  those  of  Sims  v.  Hundley,  in  6  How.  1,  and  Smith  t?. 
Kernochen,  7  ibid.  198,  expressly  affirm  the  common-law  principle  of 
pleading  hereinbefore  mentioned,  that  the  question  of  the  residence, 
or  of  the  right  of  the  parties  to  sue,  as  incident  to  residence,  cannot 
be  inquired  into  under  the  general  issue. 

The  plea  of  a  misnomer  of  the  defendant,  Sheppard,  by  the  inser* 
tion  of  two  superfluous  letters  in  his  Christian  name,  and  the  still 
more  captious  and  unmeaning  distinction  attempted  between  serving 
the  defendants  with  a  certified  copy  of  the  petition  and  summons  in 
this  suit,  and  a  delivery  of  that  petition  and  summons  to  the  defend* 
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ants  in  person,  is  disposed  of  by  the  same  rule  which  displaces,  as 
iirelevant  and  immaterial,  the  exception  taken  to  the  jurisdiction. 

The  question  of  variance  between  the  note  and  the  description  of 
it  in  the  petition,  it  is  not  easy  to  comprehend,  unless  indeed  it  is  in- 
tended by  the  defendants  to  insist,  that  a  note  should  have  its  date 
inserted  at  its  beginning  only,  and  cannot  be  dated  at  the  termina- 
tion of  it ;  for  the  note  at  the  bottom  bears  upon  it  the  date  as  well 
as  the  place  of  its  execution,  namely,  Matagorda,  September  23, 1844, 
and  the  description  and  the  petition  accord  with  both  these  facts.  It 
is  true,  the  petition  contains  a  recital  that  Matagorda  is  within  the 
State  of  Texas,  but  by  no  extreme  of  cavil  can  this  recital  be  con- 
verted into  a  misdescription  of  the  note.  Upon  the  whole  case,  wo 
think  the  judgment  of  the  district  court  was  correct,  and  we  accord- 
ingly order  it  to  be  affirmed. 

14  H.  512;  19  R  898;  20  H.  261 :  3  Wat  420. 


Abiuji  Sheppard  and  John  Duncan,  FlaintifTs  in  Error,  v.  Peyton 

S.  Graves. 

14  H.  512. 
The  next  preceding  decision  applied  to  thif  case. 

Daniel,  J.,  delivered  the  opinion  of  the  court 

This  is  a  suit  between  the  parties  to  the  c€ise  No.  65, 14  How.  505, 
and  is  in  all  its  features  essentially  the  same  with  the  former  case 
with  one  exception,  which  will  be  pointed  out. 

In  this  suit,  as  in  No.  65,  the  defendants  below  demurred  to  the 
petition,  pleaded  in  abatement  to  the  regularity  of  the  service  of  proc- 
ess, to  the  disability  of  the  plaintiff  on  the  score  of  residence,  and 
then  interposed  a  defence  in  the  nature  of  the  general  issue,  but  ten- 
dered no  proofs  in  support  of  their  defences,  either  in  abatement  or 
in  bar.  The  plaintiff,  to  sustain  the  jurisdiction  of  the  court  upon 
the  question  of  residence,  and  to  meet  the  pleas  in  abatement,  offered 
to  read  the  deposition  of  two  witnesses,  Rugely  and  Blair,  residents 
of  the  city  of  New  Orleans,  in  the  State  of  Louisiana,  taken  de  bene 
esse  before  a  commissioner  in  the  city  of  New  Orleans,  under  the  act 
of  congress  of  1789.^  The  reading  of  these  depositions  was  objected 
to  by  the  defendants,  because  the  commissioner  did  not  certify  that 
the  witnesses  resided  at  a  greater  distance  than  one  hundred  miles 
from  the  place  of  trial,  but  stated  only  that  they  were  residents  of  the 
city  of  New  Orleans,  within  the  eastern  district  of  the  State  of  Lou- 
isiana, and  beyond  the  jurisdiction  of  the  district  court  of  Texas. 
The  court  permitted  the  introduction  of  oral  evidence  to  prove  that 

*  1  Stats  at  Large,  73. 
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the  city  of  New  Orleans  was  at  a  greater  distance  than  one  hundred 
miles  from  Galveston,  the  place  of  trial ;  and  ruling  also  that  the 
court  itself  knew  judicially  the  mail  routes  and  distances  thereof,  and 
that  New  Orleans,  the  place  of  taking  said  depositions,  was  more 
than  one  hundred  miles  from  Galveston,  the  place  of  trial,  permitted 

the  depositions  to  be  read  in  evidence. 
[  •  613  ]       •  Whether  the  district  court  erred  in  allowing  an  omission 

in  the  certificate  of  the  commissioner  to  be  supplied  by  oral 
evidence,  or  could  regularly  act  upon  knowledge  assumed  to  be 
within  its  judicial  cognizance,  we  do  not  consider  it  necessary  to 
examine,  in  order  to  dispose  of  the  case  before  us.  It  must  be  recol-. 
lected  that  the  defendants  below,  attempted  no  proof  whatsoever  in 
support  of  any  of  their  pleas.  The  plaintiff  having  averred  enough 
to  show  the  jurisdiction  of  the  court,  and  nothing  having  been 
adduced  to  impeach  it,  that  jurisdiction  remained  as  stated,  and  the 
plaintiff  could  lose  nothing  by  adducing  either  imperfect  evidence,  or 
no  evidence  at  all,  in  support  of  that  which  clearly  existed,  and  which 
he,  under  the  circumstances,  could  not  be  called  on  to  sustain.  Even 
then  had  the  case  in  the  district  court  stood  upon  an  issue  regularly 
formed  upon  the  pleas  in  abatement,  the  evidence  of  the  depositions 
was  wholly  unnecessary  —  the  ruling  of  the  court  upon  that  evidence 
wais  immaterial,  and  should  not  impair  the  strength  of  the  plaintiff's 
case,  which  was  perfect  without  it.  But  the  exception  to  the  ruling 
of  the  court  on  this  point,  must  be  unavailable  upon  another  view,  as 
given  in  our  consideration  of  the  preceding  case.  By  interposing  the 
plea  of  the  general  issue  after  their  several  pleas  in  abatement,  the 
defendants  have  effectually  waived  those  pleas,  and  surrendered  the 
positions  covered  by  them.  The  judgment  of  the  circuit  court  must 
in  this  case  also  be  a&med. 


Samuel  Marsh,  William  E.  Lee,  and  Et>WABD  C.  Delavan,  Plfidi>- 
tifis  in  Error,  v.  Edward  Brooks,  and  Virginia  C.  his  Wife, 
Charles  P.  Billon,  and  Francis  E.  his  Wife,  Walter  G.  Rbd- 
DiOK,  and  Dabnby  C.  Beddick. 

U  H.  513. 

The  treaty  of  1804,  (7  Stats,  at  Large,  84,)  between  the  United  States  and  tho  Sac  and  Fox 
Indians,  protected  the  title  of  a  settler  on  tho  Indian  lands  under  a  Spanish  permit,  who,  at 
the  date  of  the  treaty,  had  had  open  and  notorions  occupation  of  the  land  for  such  a  length 
of  time  as  to  raise  a  presumption  that  the  Indians  had  notice  of  the  daim  at  Che  date  of 
the  treaty. 

Error  to  the  district  court  of  the  United  States  for  the  southern 
district  of  Iowa.     The  facts  appear  in  the  opinion  of  the  court 
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B.  F.  BtUler^  for  the  plaintiflb. 
Gepefj  contra, 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  621  ] 

This  case  was  before  us  in  1850,  and  is  reported  in  8 
Howard,  223.  We  then  held  that  as  the  patent  to  Reddick's  heirs 
of  1839  was  younger  than  the  treaty  of  1824,^  and  the  confirming 
act  of  1834,^  by  which  the  title  of  the  United  States  was  primd 
facie  vested  in  the  Sac  and  Fox  half-breeds,  the  patent  could  not 
prevail  Nor  could  its  recitals  be  relied  on  to  give  it  legal  effect 
firom  an  earlier  date  than  it  had  on  its  face. 

The  judgment  was  then  reversed,  and  the  cause  remanded  for 
another  trial,  and  an  intimation  given,  that  probably  additional  evi- 
dence might  be  adduced  on  a  subsequent  trial,  which  would  establish 
an  earlier  and  better  title  in  the  plaintiflfe,  than  that  of  the  half-breeds. 
That  trial  has  taken  place,  and  the  case  is  now  before  us,  with  the 
evidence  to  which  the  recitals  in  the  patent  of  Reddick's  heirs,  to 
some  extent,  refer.  This  evidence  consists  of  a  permit  given  by  the 
lieutenant-governor  of  upper  Louisiana  to  Louis  Honor^  Tesson,  to 
establish  himself  at  the  head  of  the  rapids  of  the  River  Des  Moines, 
(being  a  great  rapid  in  the  River  Mississippi ;)  and  having  formed 
bis  establishment,  he  was  assured  that  then  it  would  be  the  duty  of 
the  governor-general  of  Louisiana,  residing  at  New  Orleans,  to  pro- 
cure for  said  Honore,  a  concession  of  sufficient  space  to  render  the 
establishment  avaUable  and  useful  to  the  trade  of  the  country  in 
peltries,  and  so  that  said  Honor6  might  exercise  an  oversight  of  the 
Indians,  and  keep  them  in  the  fidelity  which  they  owed  to  his  Catholic 
majesty ;  the  object  being  to  increase  the  trade  with  the  Indians  on 
that  border ;  and  in  which  said  Honore  was  permitted  to  be  a  partic- 
ipant, and  to  trade  with  the  Indians  in  that  part  of  his  majesty's 
dominions ;  nor  were  any  rival  traders  to  be  allowed  to  deal  with  the 
Indians,  except  such  as  had  a  passport  for  that  purpose,  signed  by 
the  lieutenant-governor.  This  stipulation  was  made  in  March,  1799. 
Honor^  was  then  in  possession  of  the  land  in  dispute,  and  had  im- 
provements on  it ;  and  he  improved  it  further  under  the  permit  of  1799, 
and  continued  there  until  1805.     He  had  houses,  orchards,  and  fields. 

Thos.  F.  Reddick's  claim  was  regularly  derived  by  assignments 
firom  Honore.  Reddick's  heirs,  claimed  a  league  square,  on  the 
assumption  that  the  permit  to  settle  and  inhabit,  entitled  Honor^  to 
this  quantity.    But  the  recorder  at  St.  Louis,  acting  as  commis- 

1  7  Stats,  at  Lai|;e,  229.  >  4  lb.  740. 
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sioner,  rejected  the  claim  for  a  league  square  ;  and  properly,  as  we 
think ;  there  being  only  a  promise  of  title  in  future,  but  no  concession 
of  land,  in  the  lieutenant-governor's  permission  to  Honor6  to  estab- 
lish himself,  and  occupy  the  premises,  and  trade  with  the  Indians. 

As,  however,  Honore  held  actual  possession,  and  had  im- 
[  *  522  ]  proved  the  land  in  an  expensive  *  and  substantial  manner, 

he  was  beyond  question  entitled  to  six  hundred  and  forty 
acres,  including  bis  improvements,  under  our  acts  of  congress  secur- 
ing this  quantity  to  actual  settlers,  had  the  land  laid  within  that  part 
of  Louisiana  to  which  the  Indian  title  was  extinguished,  at  the  time 
when  the  occupancy  existed.  Being  uncertain  whether  Honore  was 
entitled,  by  reason  of  his  inhabitation  and  cultivation  within  territory 
to  which  the  Indian  title  was  not  extinguished,  the  recorder,  in  his 
tabular  statement,  granted  the  six  hundred  and  forty  acres :  <<  If  Indian 
rights  extinguished."  And  this  expression  has  embarrassed  the  title 
for  more  than  thirty  years.  There  were  many  claims  in  the  recorder's 
report  and  tabular  statement,  in  which  this  one  is  found ;  and  by  the 
act  of  April  29, 1816,^  all  of  them  were  confirmed  without  exception, 
and  without  any  notice  having  been  taken  of  the  recorder's  remark, 
referring  to  an  existing  Indian  title  to  the  land.  That  the  Sacs  and 
Foxes  did  claim  the  country  generally,  where  this  land  lies,  is  not  con- 
troverted ;  nor  was  *their  dedm  ceded  to  the  United  States  till  1824. 
And  this  raises  the  question  whether,  according  to  Spanish  usage, 
whilst  that  power  governed  Louisiana,  an  existing  Indian  claim  to 
territory  precluded  inhabitation  and  cultivation  under  a  permit  to 
inhabit  and  cultivate  a  particular  place  designated  in  the  permit,  and 
which  was  in  the  Indian  country.  Spain  had  no  treaties  with  any 
of  the  Indian  tribes  in  Louisiana,  fixing  limits  to  their  claims,  so  far 
as  we  are  informed.  The  Indians  were  kept  quiet,  and  at  peace 
with  Spanish  subjects,  by  kind  treatment  and  due  precautions,  which 
did  not  allow  obtrusion  on  lands  claimed  by  them,  without  written 
permits  from  the  governor ;  but  that  such  permits  were  usual,  cannot 
be  doubted.  The  county  of  St.  Charles  lies  in  the  fork  of  the  Mis- 
sissippi and  Missouri  rivers ;  it  was  settled,  and  the  village  of  St 
Charles  established  there,  twenty  years  and  more  before  we  acquired 
Louisiana ;  and  yet,  by  the  treaty  of  November  3,  1804,  this  section 
of  country  was  ceded  to  the  United  States,  by  the  Sac  and  Fox 
tribes,  extending  from  the  Missouri  River,  opposite  to  the  mouth  of 
the  Gasconade,  to  the  Janfilione,  or  "  North  2  rivers,"  as  now  known ; 
which  empties  into  the  Mississippi,  in  the  county  of  Marion,  in  the 
State  of  Missouri     This  country  was  as  solemnly  ceded,  as  was  the 

1  8  State,  at  Large,  828. 
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country  north  of  that  cession,  by  the  treaty  of  1824 ;  and  which  treaty 
is  here  set  up  in  opposition  to  Reddick's  title.  The  treaty  of  1804, 
was  duly  ratified  by  the  senate  of  the  United  States,  and  apparently 
sanctioned,  retrospectiyely,  the  Sac  and  Fox  claim  to  the  old  county 
of  St.  Charles,  in  like  manner  that  the  treaty  of  1824,  recognized  an 
existing  Indian  claim  to  the  half-breed  tract,  where  the  land  in  dis- 
pute lies. 

*And  again,  in  1808,  the  Osages  ceded  to  the  United  [  *523  ] 
States  all  the  lands  east  of  a  line  running  firom  Fort  Clark 
en  the  Missouri  River,  situate  a  few  miles  below  the  mouth  of  the 
Kansas;  thence,  due  south  to  the  River  Arkansas,  and  down  the 
same  to  the  Mississippi ;  up  the  same  to  Sullivan's  line ;  then  west 
to  the  northwest  comer,  being  a  point  one  hundred  miles  due  north 
of  the  mouth  of  the  Kansas  River ;  and  with  this  line  south  to  the 
north  bank  of  the  Missouri  opposite  the  mouth  of  the  Kansas.  Sul- 
livan's line  was  run  in  1816,  in  execution  of  the  Osage  treaty  of 
1808,^  and  is  the  northern  boundary  of  the  half-breed  tract,  and  the 
line  referred  to  in  the  treaty  of  1824,  with  the  Sacs  and  Foxes,  and 
which  the  Osage  treaty  of  1808  included. 

This  treaty  had  every  sanction  that  a  ratification  by  our  senate 
oould  give  it,  and  is  a  recognition  of  an  Indian  titie  in  the  Osages  to 
nearly  all  the  territory  now  embraced  in  the  State  of  Missouri,  and 
the  greater  part  of  Arkansas;  and  of  an  Osage  right  to  the  land 
claimed  by  Reddick  up  to  November,  1808 ;  and  yet  the  county  and 
town  of  St  Louis,  the  seat  of  government  in  upper  Louisiana  dur- 
ing the  existence  of  the  Spanish  colonial  government  there,  the  post 
of  New  Madrid,  the  county,  town,  and  post  of  St.  Charles, — were 
all  within  the  cession  made  by  the  Osages ;  and  vdthin  which  ces- 
sion, lay  a  great  mass  of  Spanish  orders  of  survey,  and  grants,  in 
regard  to  which  this  country  has  been  legislating  and  adjudicating 
for  nearly  fifty  years,  without  any  one  ever  supposing  that  such  con- 
cessions were  affected  by  these  loose  Indian  pretensions  set  up  to  the 
country  at  a  time  when  the  concessions  were  made ;  pretensions  that 
the  Spanish  government  notoriously  disregarded,  further  than  a  cau- 
tious policy  required.  If  permits  to  inhabit  and  cultivate  were  given 
in  so  many  other  instances,  regardless  of  Indian  claims,  no  reason 
exists  why  Honor^  Tesson  could  not  lavdully  improve  the  land  in 
dispute  under  his  permit ;  and  in  view  of  this  notorious  state  of  facts, 
the  treaty  of  1804  with  the  Sacs  and  Foxes,  by  an  additional  article, 
declared  that  nothing  in  that  treaty  contained  should  affect  the  claim 
of  any  individual  (or  individuals,  if  more  than  one)  who  had  obtained 

^——1     ■  ■■-—-■■■  I      ■■■!  ■      ^BIM      I      IM      P    ■     ■■■  ,  I  I  ,       .  ■  MH  »■■     ■  ■  ^— ^^^^^— ^^W^^^^M^W^^^^I— ^1— ^^^M^^^^i^^^i^W^iM^-^^^ 
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grants  of  land  from  the  Spanish  government  beyond  the  boundary 
lines  of  the  country  then  ceded  to  the  United  States,  on  lands  clauned 
by  the  Sacs  and  Foxes,  but  not  ceded  by  that  treaty ;  provided,  that 
such  grants  had  at  any  time  been  made  known  to  the  said  Indian 
tribes,  and  recognized  by  them.  That  the  large,  valuable,  and  noto« 
rious  improvements  were  made  by  Honor^,  at  a  place  where  the  Sacs 
and  Foxes  themselves  resided  at  the  time,  is  an  historical  fact.     He 

resided  there  as  notoriously  as  they  did.  His  claim  to  this 
[  *624  ]  property  was  transferred  to  Beddick,  and  was  *  occupied  for 

twenty-five  years  under  Tesson  and  Reddick,  and  his  heirs 
before  the  treaty  of  1824  was  made.  It  was  held  and  improved  by 
authority  of  the  Spanish  government,  and  claimed  as  individual 
property,  to  which  the  Indian  right  of  possession  did  not  extend ;  of 
this  the  Indians  never  complained,  nor  do  they  now  complain ;  no 
half-breed  owner  and  Indian  descendant  is  defending  this  suit ;  it  is 
defended  by  trespassers,  showing  no  color  of  claim  under  the  half- 
breeds,  or  any  one  else ;  shelter  is  sought  under  the  assumption  that 
Honore's  permit  and  inhabitation  were  neither  known  nor  recognized 
by  the  Sacs  and  Foxes,  and  that,  therefore,  the  additional  article  of 
the  treaty  of  1804,  cannot  protect  the  title  of  Reddick.  We  concur 
with  the  opinion  of  Mr.  Attorney- Greneral  Grundy,  in  his  report  of 
1839,  on  Reddick's  title,  to  the  secretary  of  the  treasury,  (Opinions  of 
Attorney- General,  1230,)  that  it  must  be  presumed  that  the  Indians 
both  had  knowledge  and  assented  to  Honor^'s  claim;  and  we  are 
furthermore  of  opinion,  that  the  Indian  tribes,  and  the  half-breeds, 
who  claim  under  them,  must  be  held  to  knowledge,  and  to  consent, 
that  Honor^  took  and  held  rightful  possessions,  from  the  fact  of  his 
open  and  notorious  actual  occupancy,  and  holding  for  himself,  in 
their  midst  This  is  the  settled  rule  in  other  cases,  and  no  reason  is 
seen  why  it  should  not  apply  in  this  case.  The  reasons  are  quite  as 
strong,  and  the  rale  quite  as  necessary  in  its  application  here,  as  it 
was  in  the  case  of  Landes  v.  Brant,  10  How.  375,  where  we  enforced 
the  rule.  We  are,  therefore,  of  opinion  that  the  supposed  Indian 
right  of  occupancy  did  not  affect  the  confirmation  by  congress  in  this 
case,  and  that  the  remark  of  the  recorder,  ^^if  Indian  rights  extin- 
guished," was  surplusage,  and  which  remark  congress  properly  dis- 
regarded. 

That  the  confirmation  of  1816  carried  the  title  with  it,  if  the  con- 
firmation was  valid,  has  so  often  been  decided  by  this  court,  that  it 
is  not  open  to  discussion ;  nor  is  it  disputed  here  on  behalf  of  the  de- 
fendants below.  The  confirming  act  of  1816,  however,  ordered  that 
a  patent  should  issue  according  to  a  survey  afterwards  to  be  made, 
in  all  cases  confirmed  by  the  act    This  has  been  done.    The  patent 
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recites  the  necessary  facts  to  connect  the  confirmation  with  the  pat- 
ent, and  gives  date  to  it  by  relation,  as  a  legal  title,  firom  the  29th  of 
April,  1816,  according  to  the  boundaries  set  forth  in  the  patent ;  and 
as  this  ruling  covers  all  the  instructions  that  were  given  in  the  court 
below,  and  all  such  as  were  refused,  we  order  that  the  judgment  be 
affirmed. 


John  Jackson,  PlaintifTin  Error,  v.  Samuel  Hale,  George  C.  Many, 

and  John  V.  Ayer. 

14  R  525. 

The  receipt  of  a  warehoaseman  for  a  qnantitj  of  wheat,  giren  in  consideration  of  a  sam  of 
money,  no  wheat  being  delivered,  does  not  enable  the  promisee  to  maintain  replevin  against 
a  thiid  person,  for  wheat  held  by  him  in  that  warehoase,  in  which  the  plaintiff  shows  no 
property. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Wisconsin.     The  facts  are  stated  in  the  opinion  of  the  court 

Latorencej  for  the  plaintifTin  error. 
Lee  and  Seward^  contra. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  526  ] 

It  appears,  in  this  case,  that  C.  H.  Hutchinson  was  a 
warehouseman  at  the  city  of  Ranasho,  (formerly  Southport,)  in  Wis- 
consin, and  in  that  character  had  received  on  deposit  large  quantities 
of  wheat  from  different  persons,  which,  by  common  consent,  was 
mingled  in  general  mass. 

On  the  22d  of  February,  1850,  Hale,  Many,  and  Ayer,  the  defend- 
ants,  succeeded  Hutchinson  in  the  business  and  possession  of  this 
warehouse ;  and  at  the  time  the  possession  was  transferred,  the  por- 
tions of  wheat  to  which  the  several  depositors  were  respectively  enti- 
tled, were  separated  and  put  into  diiferent  bins ;  and  the  old  receipts, 
given  by  Hutchinson,  surrendered. 

In  this  division,  7,000  bushels,  which  had  been  deposited  at  differ- 
ent times  by  Adams  and  Son,  were  placed  in  a  separate  bin  for  them ; 
and  they,  as  well  as  Hutchinson  and  Hale,  Many,  and  Ayer,  were 
present  when  the  division  was  made. 

Previous  to  this,  however,  and  while  Hutchinson  was  still  carrying 
on  business  at  the  warehouse,  he  gave  the  following  receipt  to  Hub- 
bard, Faulkner,  and  Co. 

^  Received  into  store,  Southport,  January  19, 1850,  for  acMX>unt  of 
Messrs.  Hubbard,  Faulkner,  and  Co.,  four  thousand  bushels  of  spring 
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wheat,  deliverable  on  board  vessel  free  of  charge,  on  return  of  this 
receipt,  and  not  insured  against  fire. 

4,000  bushels  of  wheat.  C.  L.  Hutchinson." 

Hubbard,  Faulkner,  and  Co.  never  deposited  any  wheat  at  the 
warehouse,  but  paid  Hutchinson  $2,640  as  the  price  of  the  quantity 
mentioned  in  the  receipt ;  and  afterwards  sold  it  to  John  Jackson, 
the  plaintiff  in  error,  for  $1,050,  and  indorsed  and  delivered  to  him 
the  receipt. 

The  plaintiff,  claiming  to  be  entitled  to  this  quantity  of  wheat 
under  this  assignment,  sued  out  a  writ  of  replevin  against  the  defend- 
ants, and  the  marshal,  under  the  direction  of  the  agents  of  the  plain- 
tiff, replevied  and  delivered  to  him  4,000  bushels  of  wheat,  part  of 
the  7,000  bushels,  placed  in  a  bin  for  Adams  and  Son,  as  hereinbe- 
fore mentioned. 

The  defendants  appeared  and  pleaded  sundry  pleas,  and  among 

others,  property  in  Adams  and  Son.     And  at  the  trial,  the 

[  *  527  ]  *jury  found  for  the  defendants,  and  that  the  wheat  taken 

was  the  property  of  Adams  and  Son ;  and  its  value  $2,640, 

and  assessed  damages  for  the  detention  at  the  sum  of  $400. 

Upon  a  motion  made  by  the  plaintiff,  for  a  new  trial,  the  court,  it 
seems,  were  of  opinion  that  a  new  trial  should  be  granted,  unless  the 
defendant  remitted  all  the  damages  assessed  as  aforesaid,  beyond  the 
interest  on  the  value  of  the  wheat  from  the  day  it  was  taken  under 
the  replevin,  to  the  day  of  trial.  And  under  this  opinion  of  the  court, 
the  defendants  remitted  all  of  the  damages,  except  $101,  and  the 
judgment  was  thereupon  accordingly  entered. 

Upon  this  judgment  the  present  writ  of  error  is  brought 

The  facts  above  stated,  are  set  out  in  an  exception  taken  by  the 
plaintiff.  The  statement  shows,  that  Hubbard,  Faulkner,  and  Co.,  in 
whose  favor  the  warehouse  receipt  was  given  by  Hutchinson,  never 
deposited  any  wheat  in  this  warehouse,  but  paid  for  this  receipt  in 
money.  And  the  plaintiff  offers  no  evidence  but  the  receipt  itself  to 
show  that  Hutchinson  had  any  wheat  of  his  own  in  this  warehouse 
at  the  iime  it  was  given,  or  at  any  other  time ;  and  in  the  division 
which  took  place  when  the  possession  was  transferred  to  the  defend- 
ants, none  was  set  apart  as  belonging  to  Hutchinson. 

Upon  such  a  state  of  facts,  it  is  difficult  to  see  how  any  question 
of  law  could  have  arisen,  open  to  dispute.  The  plaintiff  indeed 
objected  to  the  evidence  offered  to  prove  that  the  wheat  replevied 
was,  in  the  division  of  the  general  mass,  set  apart  in  a  bin  as  the 
property  of  Adams  and  Co.  But  if  there  was  any  thing  in  the 
objection,  (and  clearly  there  was  not,)  it  would  not  avail  the  plaintiff 
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itnless  he  could  show  that  it  belonged  to  him.  For  he  coald  not 
maintain  the  replevin  unless  he  proved  that  the  wheat  was  his  prop- 
erty. And  if  he  had  no  wheat  there,  it  was  perfectly  immaterial 
whether  it  was  lawfully  divided,  or  remained  in  general  mass.  And 
if  the  want  of  a  legal  division  among  the  owners,  prevented  it  firom 
being  specifically  the  property  of  Adams  and  Co.,  it  would  equally 
prevent  it  from  being  the  separate  property  of  the  plainti£^  even  if  he 
was  entitled  to  the  quantity  he  claimed  in  the  general  mass.  • 

So,  too,  he  excepts  to  evidence  offered  to  prove  that  Hubbard, 
Faulkner,  and  Co.  bad  never  deposited  any  wheat  in  the  warehouse. 
The  evidence  was  undoubtedly  admissible.  For  whether  they  had 
done  so  or  not,  was  the  fact  in  dispute.  Besides,  the  plaintiff  him- 
self had  already  proved  the  fact  by  his  own  witness,  Faulkner,  who 
stated  that  Hubbard,  Faulkner,  and  Co.  paid  money  to  Hutchinson 
for  the  wheat  They  did  not,  therefore,  deposit  it  them- 
selves. And  as  regards  the  damages  remitted,  *  certainly  [  *  528  ] 
the  plaintiff  is  not  injured  by  having  the  judgment  rendered 
against  him  for  a  smaller  sum  instead  of  a  larger.  If  either  party 
had  a  right  to  complain  of  the  opinion  of  the  court  under  which  the 
remiUitur  was  entered,  it  was  the  defendants,  and  not  the  plaintiff. 
For,  if  a  party  uses  the  process  of  the  law  vdlfully  and  oppressively, 
his  conduct  may  be  considered  by  the  jury  in  estimating  the  damages 
sustained  by  the  injured  party.  And  proof  of  the  conduct  of  the 
agents  of  the  plaintiff  in  this  respect,  and  also  of  the  damage  sus- 
tained by  the  defendants  by  the  loss  of  a  £eivorable  market,  were 
properly  submitted  to  the  consideration  of  the  jury. 

The  receipt  of  Hutchinson,  upon  which  the  plaintiff  relied,  did  not 
prove,  or  tend  to  prove,  that  the  wheat  taken  on  the  replevin  was  the 
wheat  therein  mentioned  —  or  that  any  wheat  belonging  to  Hutchin- 
son, or  to  Hubbard,  Faulkner,  and  Co.,  ever  came  to  the  hands  of  the 
defendants.  It  showed  that  Hutchinson  held  so  much  wheat  for 
Hubbard,  Faulkner,  and  Co.  But  the  defendants  are  not  answerable 
for  his  contracts,  or  his  warehouse  receipts,  unless  it  is  shown  that 
the  property  came  into  their  possession.  And  there  is  not  the 
slightest  evidence  to  show  that  any  wheat,  belonging  either  to 
Hutchinson,  or  to  Hubbard,  Faulkner,  and  Co.,  was  ever  in  the  ware* 
bouse  after  it  was  transferred  to  the  defendants. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


27 
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James  Stephens,  Appellant,  v.  Isaac  H.  Cadt. 

14  H.  528. 

The  sale  of  a  copperplate  for  a  map,  on  an  execution  against  the  owner  of  the  copyright  of 

the  map,  does  not  pass  to  the  purchaser  a  right  to  use  the  copperplate  to  print  such  maps. 

« 

[  *  629  ]       •  Appeal  from  the  circuit  court  of  the  United  States  for 
the  district  of  Rhode  Island.     The  facts  are  stated  in  the 
opinion' of  the  court    It  was  submitted  on  a  printed  argument  by  the 
iippellant. 

No  counsel  cotUrd. 

Nelson,  J.,  deUvered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  for 
the  district  of  Rhode  Island. 

The  bill  was  £ied  by  the  appellant  in  the  court  below,  to  restrain 
the  defendant  from  printing  and  publishing  a  map  of  the  State  of 
Rhode  Island  and  Providence  Plantations,  in  violation  of  the  com- 
plainant's copyright. 

The  facts  are  briefly  these :  ^  The  complainant,  on  the  23d  of 
April,  1831,  took  out  the  copyright  of  a  map,  the  title  of  which  is  as 
follows :  ''  A  Topographical  Map  of  the  State  of  Rhode  Island  and 
Providence  Plantations,  surveyed  trigonometrically  and  in  detail,  by 
James  Stephens,  topographer  and  civil  engineer,  Newport,  R.  L,  1831, 
the  right  whereof  he  claims  as  author,  in  conformity  with  the  act  of 
congress,  entitled  an  act  to  amend  the  several  acts  respecting  copy- 
rights," ^  and  since  then  has  been  engaged  in  printing,  publishing,  and 
vending  the  said  maps,  by  virtue  of  the  copyright  thus  obtained. 
In  March,  1846,  a  judgment  was  recovered  against  him,  in  the 
common  pleas  of  Bristol  county,  Massachusetts,  for  $194.23,  upon 
which  an  execution  was  issued,  and  the  copperplate  engraving  of  the 
map  in  question  seized,  and  sold,  and  bid  off  by  the  defendant  for 
the  sum  of  $245,  he  being  the  highest  bidder.  Having  thus  become 
entitled  to  the  property  in  the  engraving,  he  claimed  the  right  to  print 
and  publish  the  maps,  and  in  pursuance  of  this  supposed  right,  he 
has  been  engaged  in  printing,  publishing,  and  vending  the  same. 

On  the  hearing  upon  the  bill,  answer,  and  proofs,  the  court  below 
diifered  in  opinion,  as  to  the  eifect  of  the  sale  of  the  copperplate 
engraving  of  the  map;  but  agreed  that  no  injunction  could  issue 
without  a  repayment  of  the  purchase-money,  which  was  refused  by 
the  complainant ;  whereupon  the  court  dismissed  the  bill  with  costs. 

The  single  question  in  the  case  is,  whether  or  not  the  property 

3  4  Stats,  at  Large,  436. 
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acquired  by  the  defendant  in  the  copperplate,  at  the  sheriff's  sale, 
carried  with  it,  as  an  incident,  the  right  to  print  and  pubUsh  the  map 
engraved  upon  its  face. 

*  Upon  this  question  the  court  below  divided  in  opinion,  [  *  530  ] 
but  finally  agreed  in  dismissing  the  bilL 

The  appellee  has  not  followed  the  case  into  thb  court,  and  we 
have  not,  therefore,  been  favored  with  the  grounds  and  reasons  relied 
on  for  sustaining  the  decree  ;  nor  have  we  been  furnished  with  the 
reasons  of  the  court  for  the  same.  The  ground  upon  which  the  decis- 
ion was  ultimately  placed,  namely,  the  refusal  of  the  complainant  to 
refund  the  purchase-money,  is  certainly  not  satisfactory ;  for  if  the 
copyright  of  the  map,  or  any  right  t<^  print  or  publish  the  same, 
passed  with  the  purchase  of  the  plate,  as  incidental,  as  there  is  nothing 
in  the  facts  of  the  case  to  invalidate  the  sale,  the  title  became  com- 
plete in  the  purchaser,  and  could  not  be  rightfully  interfered  with. 
But  if  otherwise,  then  there  was  no  ground  for  imposing  the  repay- 
ment of  the  purchase-money,  as  a  condition  to  the  relief  prayed  for  ; 
the  injunction  should  have  been  awarded,  and  the  defendant  directed 
to  account. 

But  from  the  consideration  we  have  given  to  the  case,  we  are 
satisfied  that  the  property  acquired  by  the  sale  in  the  engraved  plate, 
and  the  copyright  of  the  map  secured  to  the  author  under  the  act  of 
congress,  are  altogether  different  and  independent  of  each  other,  and 
have  no  necessary  connection.  The  copyright  is  an  exclusive  right 
to  the  multiplication  of  the  copies,  for  the  benefit  of  the  author  or  his 
assigns,  disconnected  from  the  plate,  or  any  other  physical  existence. 
It  is  an  incorporeal  right  to  print  and  publish  the  map,  or,  as  said  by 
Lord  Mansfield,  in  MiUer  v.  Taylor,  4  Burr.  2396,  ^'  a  property  in 
notion,  and  has  no  corporeal  tangible  substance." 

The  engraved  plate  and  the  press  are  the  mechanical  instruments, 
or  means  by  which  the  copies  are  multiplied,  as  the  types  and  press 
are  the  instruments  by  which  the  copies  of  a  book  are  produced. 
And  to  say  that  the  right  to  print  and  publish  the  copies,  adheres  to 
and  passes  with  the  means  by  which  they  are  produced,  would  be 
saying,  in  effect,  that  the  exclusive  right  to  make  any  given  work  of 
art  necessarily  belonged  to  the  person  who  happened  to  become  the 
owner  of  the  tools  with  which  it  was  made ;  and  that  if  the  defend- 
ant in  this  case  had  purchased  the  stereotyped  plates  of  a  book, 
instead  of  the  engraved  plate,  he  would  have  been  entitled  to  the 
copyright  of  the  work,  or  at  least,  to  the  right  to  print,  publish,  and 
vend  it ;  and  yet,  we  suppose  that  the  statement  of  any  such  preten- 
sion is  so  extravagant  as  to  require  no  argument  to  refute  it.  Even 
the  transfer  of  the  manuscript  of  a  book  will  not,  at  common  law, 
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carry  with   it  a  right  to  print  and  pnblish  the  work,  withoat  the 

express  consent  of  the  author,  as  th^  property  in  the  manuscript, 

and  the  right  to  multiply  the  copies,  are  two  separate  and 

[  *  531  ]  *  distinct  interests.    4  Burr.  2330,  2396 ;  2  Eden,  329 ;  2 

Atkyns,  342 ;  2  Story,  100. 

Lord  Mansfield  observed,  in  Miller  v»  Taylor,  that :  "  No  disposition, 
no  transfer  of  paper  upon  which  the  composition  is  written,  marked, 
or  impressed,  (though  it  gives  the  power  to  print  and  pubUsh,)  can 
be  construed  a  conveyance  of  the  copy,  (by  which  he  means  copy- 
right, as  appears  from  a  previous  part  of  his  opinion,)  without  the 
author's  express  consent '  to  print  and  publish,'  much  less  against  his 
wiU." 

Now,  it  seems  to  us,  that  the  transfer  of  the  manuscript  of  a  book 
by  the  author  would,  of  itself,  furnish  a  much  stronger  argument  for 
the  inference  of  a  conveyance  of  the  right  to  multiply  copies,  than 
exists  in  the  case  of  a  transfer  of  the  plate  in  question,  or  of  the 
stereotype  plates,  as  the  ideas  and  sentiments,  or  in  other  words,  the 
composition  and  substance  of  the  work,  is  thereby  transferred.  Bat 
the  property  in  the  copyright  is  regarded  as  a  different  and  distinct 
right,  whoUy  detached  from  the  manuscript,  or  any  other  physical 
existence,  and  will  not  pkss  with  the  manuscript  unless  included  by 
express  words  in  the  transfer. 

The  copperplate  engraving,  like  any  other  tangible  personal  prop- 
erty, is  the  subject  of  seizure  and  sale,  on  execution,  and  the  titie 
passes  to  the  purchaser,  the  same  as  if  made  at  a  private  sale.  But 
the  incorporeal  right,  secured  by  the  statute  to  the  author,  to  multiply 
copies  of  the  map,  by  the  use  of  the  plate,  being  intangible,  and 
resting  altogether  in  grant,  is  not  the  subject  of  seizure  or  sale  by 
means  of  this  process — certainly  not  at  common  law.  No  doubt  the 
property  may  be  reached  by  a  creditor's  bill,  and  be  applied  to  the 
payment  of  the  debts  of  the  author,  the  same  as  stock  of  the  debtor 
is  reached  and  applied,  the  court  compelling  a  transfer  and  sale  of 
the  stock  for  the  benefit  of  the  creditors.  20  J.  R.  554 ;  5  J.  Ch.  280 ; 
S.  C.  4  ibid.  687 ;  1  Paige,  637.  But  in  case  of  such  remedy,  we 
suppose,  it  would  be  necessary  for  the  court  to  compel  a  tranafer  to 
the  purchaser,  in  conformity  with  the  requirements  of  the  copyright 
act,  in  order  to  invest  him  with  a  complete  title  to  the  property.  The 
first  section  of  that  act  provides,  that  the  author  of  any  map,  chart, 
&C.,  his  executors,  administrators,  or  legal  assigns,  shall  have  the  sole 
right  of  printing,  publishing,  and  vending  the  same,  during  the  period 
for  which  the  copyright  has  been  secured.  And  the  seventh  sectioa 
forbids  any  person  from  printing,  publishing,  or  selling  the  map  or 
chart,  under  heavy  penalties,  without  the  consent  of  the  proprietor  of 
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the  copyright,  first  obtained  in  writing,  signed  in  the  presence  of  two 
credible  witnesses.    Act  of  congress,  Feb.  3, 1831. 

•  An  assignment,  therefore,  that  would  vest  the  assignee  [  *  532  ] 
with  the  property  of  the  copyright,  according  to  the  act  of 
coDgress,  must  be  in  writing,  and  signed  in  the  presence  of  two  wit- 
nesses ;  and  it  may,  I  think,  well  be  doubted  whether  a  transfer  even 
by  a  sale,  under  a  decree  of  a  court  of  chancery,  would  pass  the  title 
so  as  to  protect  the  purchaser,  unless  by  a  conveyance,  in  conformity 
with  this  requirement  6  B.  &  Cr.  169 ;  1  Car.  &  P.  558 ;  R.  &  M. 
187 ;  D.  &  K.  215. 

It  is  unnecessary,  however,  to  express  an  opinion  upon  the  point 
It  is  sufficient,  for  the  purposes  of  this  case,  to  say,  that  the  right  in 
question  is  wholly  independent  of,  and  disconnected  from,  the  en« 
graved  plate ;  and,  that  there  is  no  foundation  for  the  defence  set  npy 
that  it  passed  as  appurtenant  to  the  sale  and  transfer  of  the  prop« 
erty,  in  the  engraved  plate,  from  which  the  copies  of  the  map  were 
struck  off. 

For  these  reasons,  we  are  of  opinion  that  the  decree  below  must 
be  reversed  with  costs,  and  the  proceedings  remitted,  with  directions 
that  a  decree  be  entered  for  the  complainant,  in  conformity  with  this 
opinion. 

17  H.  447  ;  19  H.  64. 


L.  K  Stainback  et  oL^  Claimants  of  the  Ship  Washington,  her 
Tackle,  &c..  Appellants,  v.  William  A.  Rae,  in  his  own  Bight,, 
and  as  Administrator  of  Joseph  Porter  Wheeler,  deceased,  and 
Edmund  Crosby,  Master,  Owners  of  the  Ship  Mary  Frances, 
and  Frederick  Tudor,  Owners  of  the  Cargo  of  said  Ship, 
Appellees. 

14  H.  632. 
Each  Teasel  must  bear  its  own  loss  arising  ont  of  a  collision  from  ineritable  accident 

Curtis,  J^  did  not  sit  in  this  cause,  having  been  of  counsel  in  the 
court  below. 

•  Appeal  from  the  circuit  court  of  the  United  States  for  [  *  533  ) 
the  district  of  Massachusetts.     The  evidence  is  detailed,  so 
far  as  necessary,  in  the  opinion  of  the  court 

Badger  and  Lawrence^  for  the  appellants. 

Goodrich,  contra 
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[  •  534  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  in  admiralty. 
[  •  635  ]  •  The  libel  charges,  that  the  ship  Mary  Prances,  laden 
with  ice,  was  on  a  voyage  from  Boston  to  New  Orleans, 
and  that  on  the  11th  December,  1847,  at  about  half-past  three  o'clock 
in  the  morning,  while  on  her  starboard  tack,  in  the  prosecution  of  the 
voyage,  she  was  struck  by  the  ship  Washington,  nearly  midships  on 
her  larboard  side,  breaking  in  her  bulwarks  and  stanchions,  and  start- 
ing her  planks  and  timbers,  so  that  in  a  few  hours  she  filled  witii 
water,  and  the  master  and  hands  were  obliged  to  abandon  her,  and 
she  went  to  the  bottom. 

The  respondents,  in  their  answer,  state,  that  the  ship  Washington, 
at  the  time  mentioned  in  the  libel,  was  upon  the  high  seas  between 
George's  Shoals  and  the  south  shore  of  Nantucket  Island,  at  a  dis- 
tance of  about  sixty  miles  from  land ;  that  the  wind  was  blowing  a 
moderate  breeze  from  the  south-southwest,  and  The  Washington, 
with  all  her  reefs  out,  with  courses  free,  and  main-topgallant  sails, 
jib,  and  flying-jib,  and  fore  and  main-topmast  stay-sails  set,  was  sail- 
ing full  and  by,  upon  her  larboard  tack,  and  steering  due  west  by 
the  compass,  and  as  near  the  wind  as  possible ;  that  she  had  a  com- 
petent watch  on  deck,  keeping  a  good  look-out,  the  weather  being 
dark  and  hazy  towards  the  horizon,  especially  to  the  leeward  of  the 
ship,  but  the  stars  visible  above.  That  while  she  was  thus  pursuing 
her  course,  at  about  half-past  three  o'clock  in  the  morning,  The  Mary 
Frances  was  seen  about  four  points  on  the  lee  bow  of  The  Washing- 
ton, and  was  then  in  the  act  of  running  up,  and  did  immediately  run 
up  into  the  wind  athwart  the  hawse  of  The  Washington ;  and  that 
instantly,  on  the  discovery  of  The  Mary  Frances,  and  of  the  course 
she  was  pursuing,  the  helm  of  The  Washington  was  put  hard  up, 
and  every  endeavor  made  by  the  hands  on  deck  to  put  her  before  the 
wind,  and  to  avoid  a  collision. 

The  facts,  as  proved  on  the  part  of  the  Ubellants,  are  substantially 
as  follows :  — *- 

That  about  half-past  three  o'clock,  on  the  morning  of  the  11th 
December,  1847,  the  hands  on  board  The  Mary  Frances,  while  she 
was  standing  to  the  eastward,  on  her  starboard  tack,  the  wind  from 
the  south-southwest,  closehauled,  descried  The  Washington  some- 
thing less  than  a  quarter  of  a  mile  distant,  about  a  point  and  a  half 
forward  of  The  Mary  Frances's  larboard  beam,  some  of  the  hands 
say,  on  the  larboard  bow  two  or  three  points.  The  Washington  was 
standing  to  the  westward  when  first  seen,  and  orders  were  immedi- 
ately given  to  put  the  helm  hard  down,  and,  at  the  same  time,  the 
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hands  cried  out  to  those  on  board  The  Washington,  to  keep  ofE 
The  collision  took  place,  as  estimated,  from  five  to  seven  minutes 
tfter  The  Washington  was  first  discovered.  The  Mary 
Prances  was  struck  midships,  on  the  *  larboard  side,  her  [  *  536  ] 
bulwarks  stove  in,  and  her  planks  below  the  white  streak 
«n  the  opposite  side  were  broken,  and  all  her  forerigging  carried  away. 
The  ship  was  abandoned  with  thirteen  feet  of  water  in  her  hold, 
being  a  wreck,  and  wholly  unmanageable.  The  Washington  wsis 
not  at  first  seen  plainly,  as  the  weather  was  hazy.  The  Acond  mate 
of  The  Mary  Frances,  who  had  charge  of  the  watch,  and  one  of  the 
first  to  descry  The  Washington,  says  the  weather  was  hazy  and 
thick,  the  sky  was  overcast,  no  moon  or  stars  visible.  The  Mary 
Frances  was  about  320  tons  burden;  The  Washington  about  500 
tons. 

The  evidence,  on  behalf  of  the  respondents,  is  substantially  as 
follows: — 

The  Washington  was  bound  firom  Liverpool  to  Virginia  by  the 
way  of  New  York,  and  had  on  board  a  cargo  of  salt,  and  some  170 
steerage  passengers.  She  was  on  her  larboard  tack,  closehauled,  the 
wind  about  south-southwest.  The  man  at  the  wheel  states,  that  an 
order  was  given  firom  the  deck,  "  put  the  helm  hard  up,  there  is  a 
ship  into  us;"  that  the  order  was  obeyed  instantly,  but  the  collision 
immediately  followed.  Simmons,  one  of  the  hands,  states,  that  he 
was  on  the  weather  side  of  The  Washington's  windlass  on  the  look- 
out; that  the  weather  was  dark,  cloudy,  and  hazy;  that  he  descried 
The  Mary  Frances  about  a  minute  and  a  half  or  two  minutes  before 
the  collision;  that  she  was  on  the  lee  bow  of  The  Washington  be- 
tween three  and  four  points ;  that  at  first  be  could  not  determine  her 
course  on  account  of  the  thick  weather.  When  he  first  saw  her,  he 
sang  out  to  the  man  at  the  wheel  to  put  helm  hard  up.  The  witness 
heard  a  noise  or  hail  about  half  a  minute  before  he  descried  The 
Mary  Frances,  but  could  not  determine  whence  it  came ;  supposed  it 
might  be  from  some  of  the  passengers,  as  they  were  in  the  habit  of 
making  a  noise. 

This  witness  is  substantially  corroborated  by  several  others  on 
board  The  Washington.  Part  of  the  watch  were  at  the  pumps  at 
the  time  the  collision  took  place. 

The  testimony  on  both  sides  agree,  that  each  vessel  was  going  at 
the  rate  of  five  and  a  half  knots  the  hour. 

The  court  below  decreed  in  favor  of  the  libellants. 

Upon  a  careful  perusal  of  the  evidence  in  behalf  of  the  libellants 
and  the  respondents,  it  is  apparent  that  there  is  much  less  discrepancy 
and  contradiction  among  the  witnesses  called  by  the  respective  pai^ 
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ties,  as  to  the  material  facts,  than  are  usually  found  in  these  collision 
cases. 

All  agree  as  to  the  state  of  the  weather — thick,  hazy  and  dark;  as 
to  the  direction  of  the  wind — from  the  south-southwest;  the  course 
of  the  vessels  —  The  Mary  Prances  on  the  starboard  tack, 
[  •  637  ]  standing  southeast,  and  The  Washington  on  the  *  larboard, 
standing  nearly  due  west;  the  rate  of  speed — five  and  a 
half  knots  the  hour.  And  even  as  it  respects  the  distance  the  vessels 
were  from  f  ach  other  when  first  descried,  there  is  very  little,  if  any 
difference. 

According  to  the  witnesses  on  board  The  Mary  Frances,  The 
Washington  was  less  than  a  quarter  of  a  mile  distant,  when  she  was 
first  seen.  The  distance  of  the  former  vessel,  when  first  seen  by  the 
hands  on  board  The  Washington,  is  not  stated  directly ;  but  Sim- 
mons the  look-out,  testifies,  she  was  seen  from  one  and  a  half  to  two 
minutes  before  the  collision,  which,  regarding  the  combined  speed  of 
the  two  vessels,  must  have  been  at  about  the  same  distance.  The 
probability  is,  thslt  the  two  vessels  were  much  nearer  each  other  than 
a  quarter  of  a  mile,  when  first  seen.  The  chief  mate  of  The  Mary 
Frances,  who  was  asleep  in  his  berth  at  the  time,  but  immediately 
afterwards  on  deck,  fixes  the  distance  the  vessel  could  be  seen  in  that 
state  of  the  weather  at  about  two  hundred  yards ;  and  this  corresponds 
with  the  opinion  expressed  by  the  master  of  The  Washington,  where 
he  says  The  Mary  Frances  might  have  been  seen  at  a  distance  of 
about  four  times  her  length.  The  answer  of  the  experts  is  that  the 
distance  a  vessel  could  be  seen  in  such  weather  would  be  uncertain. 
The  course  the  two  vessels  were  steering  was  calculated  to  increase 
the  difficulty,  and  embarrass  the  look-out  in  descrying  the  vessel 
ahead,  for,  as  they  were  approaching  each  other  by  the  wind,  they 
presented  to  the  eye  the  edges  of  the  sails,  and  not  the  breadth  of 
them,  as  in  other  positions. 

There  is  some  apparent  discrepancy  between  the  witnesses  of  the 
two  vessels  in  respect  to  their  relative  position  at  the  time  they  were 
first  seen.  The  hands  on  board  The  Mary  Frances  state,  when  they 
first  described  The  Washington,  she  was  two  or  three  points  on  their 
larboard  bow,  one  of  them  states,  she  was  a  point  and  a  half  forward 
of  their  larboard  beam. 

The  hands  on  board  The  Washington  state  that  The  Mary  Frances 
was  on  their  lee  bow  when  first  seen,  which  would  place  The  Wash- 
ington to  the  windward.  This  may  be  reconciled  probably  by  what 
is  stated  by  the  experts,  who  agree  that  two  vessels,  approaching 
each  other  as  these  were,  the  hands  on  each  would  necessarily  see 
the  approaching  vessel  over  the  lee  bow,  and  which   may  have  led 
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those  on  board  The  Washington  to  suppose  this  vessel  was  ou  the 
weather  side. 

The  manceuvre  of  each,  on  discovering  the  other,  it  is  agreed,  was 
proper,  and,  indeed,  the  only  one  that  could  have  afforded  any  chance 
of  preventing  the  collision.  The  Mary  Frances  was  thrown 
into  the  wind  by  putting  her  helm  hard  down,  and  *  The  [  *  638  ] 
Washington  bore  away  before  the  wind  by  putting  her  helm 
hard  up.  The  orders  were  not  only  proper  and  skilful,  but  were 
promptly  given  and  instantly  executed ;  and  unless  fault  can  be  im- 
puted to  the  latter  vessel  in  not  descrying  The  Mary  Frances  sooner, 
so  as  to  have  afforded  time  for  these  manoeuvres  to  have  avoided  the 
disaster,  we  do  not  see  how  she  can  be  properly  chargeable  with  the 
consequences  ;  and  as  to  that,  the  difficulty,  if  not  impossibility,  of 
discovering  a  vessel  ahead  at  a  greater  distance  than  The  Mary 
Frances  was  seen  by  the  hands  on  The  Washington,  the  relative 
position  of  the  two  vessels  while  approaching  each  other  by  the  wind, 
presenting  only  the  edges  of  the  sails  instead  of  their  breadth,  and  in 
thick  and  hazy  weather,  such  as  existed  in  this  case,  in  connection 
with  the  combined  speed  of  the  vessels  at  the  time,  seem  to  furnish 
evidence  sufficient  to  repel  any  such  imputation.  The  two  vessels 
must  have  come  together  probably  in  less  than  two  minutes  after 
they  were  first  seen.  The  look-out  appears  to  have  been  competent 
and  sufficient,  and  such  is,  as  we  understand  it,  the  opinion  of  the 
experts  examined,  and  who  were  selected  by  both  the  parties. 

Indeed,  the  fact  that  The  Mary  Frances  must  have  been  seen  about 
the  same  time  by  the  hands  of  The  Washington  that  she  was  seen 
by  those  on  board  of  The  Mary  Frances,  and  which  we  think  is  fairly 
borne  out  by  the  evidence,  of  itself,  should  be  regarded  as  conclusive 
against  the  charge  of  fault  in  this  respect. 

We  are  of  opinion,  therefore,  that  the  collision  was  the  result  of  an 
inevitable  accident,  arising  out  of  one  of  the  perils  of  navigation,  and, 
in  judgment  of  law,  is  not  attributable  to  the  fault  of  either  party. 
And  in  such  cases  the  settled  rule  in  admiralty  in  England  is,  that 
each  vessel  must  bear  its  own  loss,  which  rule  has  been  heretofore 
recognized  by  this  court,  but  has  not  been  before  directly  applied. 
Woodrop  Sims,  2  Dodson's  Adm.  R.  83;  1  How.  28;  ibid.  89;  3 
Kent's  <:k)m.  231;  Abbott  on  Shipping,  Pt.  3,  c.  1,  and  Pt.  4,  c.  10, 
^  10 ;  2  Brown's  Civ.  &  Adm.  Law,  204-7 ;  5  How.  503,  and  cases. 

The  rule  is  not  uniform  upon  the  continent,  as  several  of  the 
maritime  States  in  such  cases  apportion  the  loss  upon  the  two  vessels. 
Abbott,  224,  230 ;  2  Brown's  Qv.  &  Ad.  Law,  204-6 ;  3  Kent's  Com- 
230,  231,  232. 

But  we  think  it  more  just  and  equitable,  and  more  consistent  with 
VOL.  XX.  28 
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sound  principles,  that  where  the  loss  happens  from  a  collision  which 
is  the  result  of  inevitable  accident,  without  the  negligence  or  fault 
of  either  party,  each  should  bear  his  own. 

There  seems  no  good  reason  for  chsurging  one  of  the  vessels  with 
a  share  of  a  loss  resulting  from  a  common  calamity  beyond 
[  *539  ]  *that  happening  to  herself,  when  she  is  without  fault,  and 
therefore  in  no  just  sense  responsible  for  it. 

Our  opinion  is,  that  the  decree  of  the  court  below  must  be  reversed, 
with  costs,  and  the  proceedings  remitted,  with  directions  to  enter  a 
decree  dismissing  the  libel  with  costs. 

21  H.  184;  24  H.  110,  807;  2  WaL  660. 


Elisha  Bloomer,  Appellant,  v.  John  W.  McQuewan,  Allen  R. 
McQuewan,  and  Samuel  Douglas,  Partners,  under  the  Name 
of  Mc  Que  WANS  and  Douglas. 

14  H.  539. 

One  in  the  lawful  nse  and  ownership  of  a  patented  machine^  at  the  time  of  the  expiration 
of  extended  letters-patent,  may  lawfully  continue  to  use  that  identical  machine,  though 
the  term  of  the  letters-patent  has  been  still  further  extended  by  a  special  act  of  congress, 
there  being  nothing  in  that  act  to  deprive  him  of  this  right.  « 

Curtis,  J.,  having  been  of  counsel,  did  not  sit  on  the  trial  of  this 
cause,  and  Wayne,  J.,  was  absent. 

An  appeal  firom  the  circuit  court  of  the  United  States  for  the 
western  district  of  Pennsylvania. 

Keller^  and  St.  Oeorge  T.  Campbell^  for  the  appellant 

Dunlapj  contra.  ' 

[  •547  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  case  was  filed  by  the  appellants,  on  the  6th 
of  July,  1850,  in  the  circuit  court  of  the  United  States,  for  the  western 
district  of  Pennsylvania,  to  obtain  an  injunction  restraining  the  ap- 
pellees from  the  use  of  two  of  Woodworth's  planing  machines  in  the 
city  of  Pittsburg.  The  term  for  which  Woodworth's  patent  was 
originally  granted,  expired  in  1842,  but  it  was  extended  seven  years 
by  the  board  established  by  the  18th  section^  of  the  act  of  1836. 
And  afterwards,  by  the  act  of  congress  of  February  26, 1845,^  this 
patent  was  extended  for  seven  years  more,  commencing  on  the  27th 
of  December,  1849,  at  which  time  the  previous  extension  would  have 
terminated. 

1  5  Stats,  at  Large,  124.  *  6  lb.  936. 
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It  appears,  from  the  pleadings  and  evidence  in  the  case, 
that,  •shortly  after  the  passage  of  the  act  of  congress  of  [  •548  ] 
1845,  William  Woodworth,  the  administrator  of  the  paten- 
tee, in  whose  name  the  certificate  of  extension  was  directed  to  be 
issued,  assigned  aU  his  right  to  James  G.  Wilson,  from  whom  the 
appellant  purchased  the  exclusive  right  to  construct  and  use  this 
machine,  and  to  vend  to  others  the  right  to*  construct  and  use  it,  in  a 
large  district  of  country  described  in  the  grant.  Pittsburg,  in  which 
the  machines  in  question  are  used,  is  included  within  these  limits. 
And  the  right  which  the  appellant  purchased  was  regularly  transferred 
to  him  by  Wilson,  by  an  instrument  of  writing  duly  recorded  in  the 
patent-office. 

In  the  year  1833,  daring  the  term  for  which  the  patent  was 
originally  granted,  the  defendants  purchased  the  right  to  construct 
and  use  a  certain  number  of  these  machines  within  the  limits  of  the 
city  of  Pittsburg  and  Alleghany  county ;  and  the  right  to  do  so  was 
regularly  transferred  to  them  by  different  assignments,  deriving  their 
title  from  the  original  patentee.  The  two  machines  mentioned  in  the 
bill  were  constructed  and  used  by  the  respondents  soon  after  the 
purchase  was  made,  and  the  appellees  continued  to  use  them  up  to 
the  time  when  this  bill  was  filed.  And  the  question  is,  whether  their 
right  to  use  them  terminated  with  the  first  extension,  or  still  continues 
under  the  extension  granted  by  the  act  of  1845. 

The  circuit  court  decided  that  the  right  of  the  appellees  still  con- 
tinued, and  upon  that  ground  dismissed  the  appellant's  bilL  And  the 
case  is  now  before  us  upon  an  appeal  from  that  decree. 

In  determining  this  question,  we  must  take  into  consideration  not 
only  the  special  act  under  which  the  appellant  now  claims  a  monop- 
oly, but  also  the  general  laws  of  congress  in  relation  to  patents  for 
useful  improvements,  and  the  special  acts  which  have  from  time  to 
time  been  passed  in  favor  of  the  particular  patentees.  They  are 
statutes  in  pari  materia  ;  and  all  relate  to  the  same  subject,  and  must 
be  construed  together.  It  was  so  held  in  the  case  of  Evans  v.  Eaton, 
3  Wheat.  518,  where  the  court  said  that  the  special  act  of  congress 
in  favor  of  Oliver  Evans,  granting  him  a  new  patent  for  fourteen 
years,  for  his  improvements  in  manufacturing  flour  and  meal,  was 
ingrafted  on  the  general  act  for  the  promotion  of  useful  arts,  and  the 
patent  issued  in  pursuance  of  both.  The  rule  applies  with  more  force 
in  the  present  case ;  for  this  is  not  the  grant  of  a  new  patent,  but  an 
enlargement  of  the  time  for  which  a  patent  previously  extended  under 
the  act  of  1836,  should  continue  in  force. 

Indeed,  this  rule  of  construction  is  necessary  to  give  effect  to  the 
special  act  under  which  the  appellant  claims  the  monopoly.    For  this 
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law  does  not  define  the  rights  or  privileges  which  the  patent 
[  ^649  ]  shall  confer,  nor  prescribe  the  remedy  to  which  he  shall  •be 
entitled  if  his  rights  are  infringed.  It  merely  extends  the 
duration  of  the  patent,  and  nothing  more.  And  we  are  necessarily 
referred,  therefore,  to  the  general  law  upon  the  subject  to  ascertain 
the  rights  to  which  the  patent  entitled  him,  and  also  the  remedy  which 
the  law  affords  him  if  these  rights  are  invaded. 

Now,  the  act  of  1836,  in  express  terms,  gives  the  benefit  of  the  ex- 
tension authorized  by  that  law  to  the  assignees  and  grantees  of  the 
right  to  use  the  thing  patented  to  the  extent  of  their  respective  inter- 
ests therein.  And  under  this  provision  it  was  decided,  in  the  case  of 
Wilson  V.  Rousseau,  4  Howard,  688,  that  the  party  who  had  purchased 
and  was  using  this  planing  machine  during  the  original  term  for  which 
the  patent  was  granted,  had  a  right  to  continue  the  use  during  the 
extension.  And  the  distinction  is  there  taken  between  the  grant  of 
the  right  to  make  and  vend  the  machine,  and  the  grant  of  the  right 
to  use  it. 

The  distinction  is  a  plain  one.  The  franchise  which  the  patent 
grants,  consists  altogether  in  the  right  to  exclude  every  one  from 
making,  using,  or  vending  the  thing  patented,  without  the  permission 
of  the  patentee.  This  is  all  that  he  obtains  by  the  patent  And 
when  he  Sells  the  exclusive  privilege  of  making  or  vending  it  for  use 
in  a  particular  place,  the  purchaser  buys  a  portion  of  the  franchise 
which  the  patent  confers.  He  obtains  a  share  in  the  monopoly,  and 
that  monopoly  is  derived  from,  and  exercised  under,  the  protection  of 
the  United  States.  And  the  interest  he  acquires,  necessarily  termi- 
nates at  the  time  limited  for  its  continuance  by  the  law  which  created 
it  The  patentee  cannot  sell  it  for  a  longer  time.  And  the  purchase 
buys  with  reference  to  that  period ;  the  time  for  which  exclusive 
privilege  is  to  endure  being  one  of  the  chief  elements  of  its  value. 
He  therefore  has  no  just  claim  to  share  in  a  frirther  monopoly  subse- 
quently acquired  by  the  patentee.     He  does  not  purchase  or  pay  for  it 

But  the  purchaser  of  the  implement  or  machine  for  the  purpose  of 
using  it  in  the  ordinary  pursuits  of  life,  stands  on  different  ground. 
In  using  it,  he  exercises  no  rights  created  by  the  act  of  congress,  nor 
does  he  derive  title  to  it  by  virtue  of  the  franchise  or  exclusive  privi- 
lege granted  to  the  patentee.  The  inventor  might  lawfully  sell  it  to 
him,  whether  he  had  a  patent  or  not,  if  no  other  patentee  stood  in  his 
way.  And  when  the  machine  passes  to  the  hands  of  the  purchaser, 
it  is  no  longer  within  the  limits  of  the  monopoly.  It  passes  outside  of 
it,  and  is  no  longer  under  the  protection  of  the  act  of  congress.  And 
if  his  right  to  the  implement  or  machine  is  infringed,  he  must  seek 
redress  in  the  courts  of  the  State,  according  to  the  laws  of  the  State, 
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and  not  in  the  courts  of  the  United  States,  nor  under  the 
•law  of  congress  granting  the  patent.  The  implement  or  [  •SSO  ] 
machine  becomes  his  private  individual  property,  not  pro- 
tected by  the  laws  of  the  United  States,  but  by  the  laws  of  the  State 
in  which  it  is  situated.  Contracts  in  relation  to  it  are  regulated  by 
the  laws  of  the  State,  and  are  subject  to  state  jurisdiction.  It  was 
so  decided  in  this  court,  in  the  case  of  Wilson  v.  Sanford  and  others, 
10  Howard,  99.  Like  other  individual  property,  it  is  then  subject  to 
state  taxation ;  and  from  the  great  number  of  patented  articles  now 
in  use,  they  no  doubt,  in  some  of  the  States,  form  no  inconsiderable 
portion  of  its  taxable  property. 

Moreover,  the  value  of  the  implement  or  machine  in  the  hands  of 
the  purchaser  for  use,  does  not  in  any  degree  depend  on  the  time  for 
which  the  exclusive  privilege  is  granted  to  the  patentee ;  nor  upon 
the  exclusion  of  others  from  its  use.  For  example,  in  the  various 
patented  articles  used  in  agriculture,  in  milling,  in  manufactures  of 
different  kinds,  in  steam-engines,  or  for  household  or  other  purposes, 
the  value  to  the  purchaser  is  not  enhanced  by  the  continuance  of  the 
monopoly.  It  is  of  no  importance  to  him  whether  it  endures  for  a 
year  or  twenty-eight  years.  He  does  not  look  to  the  duration  of  the 
exclusive  privilege,  but  to  the  usefulness  of  the  thing  he  buys,  and 
the  advantages  he  will  derive  from  its  use.  He  buys  the  article  for 
the  purpose  of  using  it  as  long  as  it  is  fit  for  use  and  found  to  be 
profitable.  And  in  the  case  before  us,  the  respondents  derive  no  ad- 
vantage from  the  extension  of  the  patent,  because  the  patentee  may 
place  around  them  as  many  planing  machines  as  he  pleases,  so  as  to 
reduce  the  profits  of  those  which  they  own  to  their  just  value  in  an 
open  and  fair  competition. 

It  is  doubtless  upon  these  principles  that  the  act  of  1836  draws  the 
distinction  between  the  assignee  of  a  share  in  the  monopoly,  and  the 
purchase  of  one  or  more  machines,  to  be  used  in  the  ordinary  pur- 
suits of  business.  And  that  distinction  is  clearly  pointed  out  and 
maintained  in  the  case  of  Wilson  v.  Rousseau,  before  referred  to. 

Upon  the  authority,  therefore,  of  the  cases  of  Evans  v»  Eaton,  and 
Wilson  t;.  Rousseau,  these  two  propositions  may  be  regarded  as  set- 
tled by  judicial  decision :  1.  That  a  special  act  of  congress  in  favor 
of  a  patentee,  extending  the  time  beyond  that  originally  limited,  must 
be  considered  as  ingrafted  on  the  general  law :  and  2.  That  under  the 
general  law,  in  force  when  this  special  act  of  congress  was  passed,  a 
party  who  had  purchased  the  right  to  use  a  planing  machine  during 
the  period  to  which  the  patent  was  first  limited,  was  entitled  to  con- 
tinue to  use  it  during  the  extension  authorized  by  tiiat  law. 

Applying   these   rules  to   the  case  before  us,  the   respondent^ 
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[  •  551  ]  •  must  be  entitled  to  continue  the  use  of  their  planing  ma- 
chines during  the  time  for  which  the  patent  is  extended  by 
the  special  act  of  congress,  unless  there  is  something  in  the  language 
of  the  law  requiring  a  different  construction. 

But  there  is  nothing  in  the  law  to  justify  the  distinction  claimed 
in  this  respect  on  behalf  of  the  patentee.  Its  language  is  plain  and 
unambiguous.  It  does  not  even  grant  a  new  patent,  as  in  the  case 
of  Oliver  Evans.  It  merely  extends  the  time  of  the  monopoly  to 
which  the  patentee  was  entitled  under  the  general  law  of  1836.  It 
gives  no  new  rights  or  privileges,  to  be  superadded  to  those  he  then 
enjoyed,  except  as  to  the  time  they  should  endure.  The  patent,  such 
as  it  then  was,  is  continued  for  seven  years  longer  than  the  period 
before  limited.  And  this  is  the  whole  and  only  provision  contained 
in  this  special  act  In  order,  therefore,  to  determine  the  rights  of  the 
patentee  during  the  extended  term,  we  are  necessarily  referred  to  the 
general  law,  and  compelled  to  inquire  what  they  were  before  this 
special  act  operated  upon  them,  and  continued  them.  Indeed,  the 
court  has  been  obliged  to  recur  to  the  act  of  1836,  in  every  stage  of 
this  suit,  to  guide  it  in  deciding  upon  the  rights  of  the  parties,  and 
the  mode  of  proceeding  in  which  they  are  to  be  tried.  It  is  neces- 
sarily referred  to,  in  order  to  determine  whether  the  patent  under 
which  the  complainant  claims,  was  issued  by  lawful  authority,  and 
in  the  form  prescribed  by  law ;  it  was  necessary  to  refer  to  it  in  the 
circuit  court,  in  order  to  determine  whether  the  patentee  was  entitled 
to  the  patent,  as  the  original  inventor,  that  fact  being  disputed  in  the 
circuit  court ;  eJso,  for  the  notices  to  which  he  was  entitled  in  the 
trial  of  that  question ;  and  for  the  forum  in  which  he  was  authorized 
to  sue  for  an  infiringement  of  his  rights.  And  the  rights  of  the  ap- 
pellant to  bring  the  case  before  the  court  for  adjudication,  is  derived 
altogether  from  the  provisions  of  the  general  law.  For,  tiiere  is  no 
evidence  in  the  record  to  show  that  the  machines  are  worth  two 
thousand  dollars,  and  no  appeal,  therefore,  would  lie  firom  the  decis- 
ion of  the  circuit  court,  but  for  the  special  provision  in  relation  to 
patent  cases  in  the  act  of  1836.  And,  while  it  is  admitted  that  tUs 
special  act  is  so  ingrafted  on  the  genera]  law,  as  to  entitle  the  pat- 
entee to  all  the  rights  and  privileges  which  that  law  has  provided,  for 
the  benefit  and  protection  of  inventors,  it  can  hardly  be  maintained 
that  the  one  in  favor  of  the  purchaser  of  a  machine  is  by  constmo- 
tion  to  be  excepted  from  it,  when  there  are  no  words  in  the  special 
act  to  indicate  that  such  was  the  intention  of  congress. 

This  construction  is  confirmed  by  the  various  special  acts  which 
have  been  passed  from  time  to  time,  in  favor  of  particular  inven- 
tors,   granting   them    new   patents    after    the    first    had   expired 
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•or  extending  the  time  for  which  they  were  originally  [•662] 
granted.  Many  of  these  acts  have  been  referred  to  in  the 
argument,  some  of  which  contain  express  provisions,  protecting  the 
rights  of  the  purchaser  under  the  £brst  term,  and  others  contain  no 
provision  on  the  subject,  and  merely  grant  a  new  patent,  or,  as  in  the 
case  before  the  court,  extend  the  duration  of  the  old  one.  And  in 
several  instances,  special  laws  in  favor  of  diiSerent  inventors  have 
been  passed  within  a  short  time  of  each  other,  in  one  of  which  the 
rights  of  the  previous  purchaser  are  expressly  reserved,  and  in  the 
other,  there  is  no  provision  on  the  subject.  And  the  act  of  March  3, 
1843,^  authorizing  the  patent  of  William  Oale,  for  an  improvement 
in  the  manufacture  of  silver  spoons  and  forks  to  be  extended,  was 
passed  only  a  few  days  after  the  act  in  favor  of  Woodworth,  and 
Grale's  patent  is  subjected,  in  express  terms,  to  the  conditions  and 
restrictions  in  the  act  of  1836,  and  consequently  protects  previous 
purchasers  from  a  new  demand. 

It  has  been  contended,  on  behalf  of  the  appellant,  that  the  insertion 
of  these  restrictions  in  one  special  law,  and  the  omission  of  them  in 
another,  shows  that,  in  the  latter,  congress  did  not  intend  to  exempt 
the  purchaser  from  the  necessity  of  obtaining  a  new  license  from  the 
patentee.  And  that  congress  might  well  suppose  that  one  inventor 
had  stronger  claims  upon  the  public  than  another,  and  might,  on  that 
account,  give  him  larger  privileges  on  the  renewal. 

But  this  argument  only  looks  to  oive  side  of  the  question,  that  is, 
to  the  interest  and  claims  of  the  inventor.  There  is  another,  and 
numerous  class  of  persons,  who  have  purchased  patented  articles, 
and  paid  for  them  the  full  price  which  the  patentee  demanded,  and 
we  are  bound  to  suppose  that  their  interests,  and  their  rights  would 
not  be  overlooked  or  disregarded  by  congress ;  and  still  less  that  any 
distinction  would  be  drawn  between  those  who  purchased  one  de- 
scription of  patented  machines  and  those  who  purchased  another. 
For  example,  the  act  granting  a  new  patent  to  Blanchard,  in  1834,' 
for  cutting  or  turning  irregular  forms,  saves  the  rights  of  those  who 
had  bought  under  the  original  patent.  And  we  ought  not  to  pre- 
sume, without  plain  words  to  require  it,  that,  while  congress  acknowl- 
edged the  justice  of  such  claims  in  the  case  of  Blanchard,  they  in- 
tended to  disregard  them  in  the  case  of  Woodworth.  Nor  can  it  be 
said  that  the  policy  of  congress  has  changed  in  this  respect  after  1834, 
when  Blanchaxd's  patent  was  renewed.  For,  as  we  have  already 
said,  the  same  protection  is  given  to  purchasers  in  the  special  law, 
authorizing  the  renewal  of  Gale's  patent,  which  was  passed  a  few 
days  after  the  law  of  which  we  are  speaking. 

1  6  Stats,  at  Large,  895.  *  lb.  689. 
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The  fair  inference  from  all  of  these  special  laws  is  this, 
[  *  553  ]  that  *  congress  has  constantly  recognized  the  rights  of  those 
who  purchase  for  use  a  patented  implement  or  machine; 
that  in  these  various  special  laws  the  patentee  and  purchasers  of  dif- 
ferent inventions  were  intended  to  be  placed  on  the  same  ground ; 
and  that  the  relative  rights  of  both  parties  under  the  extension,  by 
special  act  of  congress,  were  intended  to  be  the  same  as  they  were 
when  the  extension  was  granted  under  the  general  law  of  1836.  It 
would  seem  that  in  some  cases  the  attention  of  the  legislature  was 
more  particularly  called  to  the  subject,  and  the  rights  of  the  purchaser 
recognized  and  cautiously  guarded.  And  when  the  provision  is 
omitted,  the  just  presumption  is,  that  congress  legislated  on  the  prio- 
ciple  decided  by  this  court  in  Evans  v,  Eaton,  and  regarded  the  spe- 
cial law  as  ingrafted  on  the  general  one,  and  subject  to  all  of  its  re- 
strictions and  provisions,  except  only  as  to  the  time  the  patent  should 
endure.  Time  is  the  only  thing  upon  which  they  legislate.  And  any 
other  construction  would  make  the  legislation  of  congress,  on  these 
various  special  laws,  inconsistent  with  itself,  and  impute  to  it  the  in- 
tention of  dealing  out  a  different  measure  of  justice  to  purchasers  of 
different  kinds  of  implements  and  machines;  protecting  some  of  them, 
and  disregarding  the  equal  and  just  claims  of  others. 

And  if  such  could  be  the  interpretation  of  this  law,  the  power  of 
congress  to  pass  it  would  be  open  to  serious  objections.  For  it  can 
hardly  be  maintained  that  congress  could  lawfully  deprive  a  citizen 
of  the  use  of  his  property  after  he  had  purchased  the  absolute  and 
unlimited  right  from  the  inventor,  and  when  that  property  was  no 
longer  held  under  the  protection  and  control  of  the  genersd  govern- 
ment, but  under  the  protection  of  the  State,  and  on  that  account 
Bubject  to  state  taxation. 

The  5th  amendment  to  the  constitution  of  the  United  States  de- 
clares that  no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law. 

The  right  to  construct  and  use  these  planing  machines,  had  been 
purchased  and  paid  for  without  any  limitation  as  to  the  time  for 
which  they  were  to  be  used.  They  were  the  property  of  the  respon- 
dents. Their  only  value  consists  in  their  use.  And  a  special  act  of 
congress,  passed  afterwards,  depriving  the  appellees  of  the  right  to 
use  them,  certainly  could  not  be  regarded  as  due  process  of  law. 

Congress  undoubtedly  have  power  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writings  and 
discoveries. 

But  it  does  not  follow  that  congress  may,  from  time  to  timei  aa 
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often  as  they  think  proper,  authorize  an  inventor  to  recall 
*  rights  which  he  had  granted  to  others;  or  reinvest  in  him  [  *  554  ] 
rights  of  property  which  he  had  before  conveyed  for  a  valu- 
able and  fair  consideration. 

But  we  forbear  to  pursue  this  inquiry,  because  we  are  of  opinion 
that  this  special  act  of  congress  does  not,  and  was  not  intended  to 
interfere  with  rights  of  property  before  acquired ;  but  that  it  leaves 
them  as  they  stood  during  the  extension  under  the  general  law.  And 
in  this  view  of  the  subject,  the  appellant  was  not  entitled  to  the  in- 
junction he  sought  to  obtain,  and  the  circuit  court  were  right  in  dis- 
missing the  bill. 

As  the  decision  on  this  point  disposes  of  the  case,  it  is  unnecessary 
to  examine  the  other  grounds  of  defence  taken  by  the  appellees. 

The  decree  of  the  circuit  court  must  be  affirmed. 

M'Lean,  J.,  and  Nelson,  J.,  dissented. 

IVFLean,  J.  Woodworth's  patent  bears  date,  the  27th  of  Decem- 
ber, 1828,  and  runs  for  fourteen  years.  On  the  29th  of  July,  1830, 
the  patentees  conveyed  to  Isaac  Ck>llins  and  Barzillai  C.  Smith  the 
right  to  construct,  use,  and  vend  to  others,  the  planing  machine  in- 
vented vnthin  several  States,  including  Pennsylvania,  except  the  city 
of  Philadelphia.  On  the  19th  of  May,  1832,  Ck>llins  and  Smith 
transferred  to  James  Barnet  the  right  to  construct  and  use,  during 
the  residue  of  the  aforesaid  term  of  fourteen  years,  fifty  planing 
machines,  within  Pittsburg  and  Alleghany  county,  for  which  he 
agreed  to  pay  four  thousand  dollars.  Barnet  agreed  not  to  construct 
or  run  more  than  fifty  machines  during  the  term  aforesaid,  and  Col- 
lins and  Smith  bound  themselves  not  to  license  during  the  term,  nor 
to  construct  or  use  themselves  during  the  term,  or  allow  others  to  do 
so,  in  the  limits  of  Pittsburg  and  Alleghany  county. 

On  the  27th  of  December,  1842,  the  patent  expired,  but  it  was  re- 
newed and  extended  for  seven  years,  under  the  act  of  1836.  This 
extension  expired  in  1849 ;  but  congress,  on  the  26th  of  February, 
1845,  passed  an  act  which  provided  that  "  the  said  letters-patent  be 
and  the  same  is  hereby  extended  for  the  term  of  seven  years,  firom 
and  after  the  27th  day  of  December,  1849." 

The  patentee,  by  deed  dated  the  14th  of  March,  1845,  and  also  by 
a  further  deed  dated  the  9th  of  July,  1845,  conveyed  to  James  E. 
Wilson  all  his  interest  as  administrator  in  the  letters-patent  under  the 
extension  by  the  act  of  congress.  And  Wilson,  on  the  4th  of  June, 
1847,  for  the  consideration  of  twenty-five  thousand  dollars, 
gave  to  Bloomer,  the  plaintifi*,  a  license  to  construct  *  and  [  *  555  ] 
use,  and  vend  to  others  to  construct  and  use,  during  the 
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two  extensions,  <<all  that  part  of  Pennsylvania  lying  west  of  the 
Alleghany  Mountains,  excepting  Alleghany  county,  for  the  first  ex« 
tension,  which  expires  on  the  27th  day  of  December,  1849,  and  the 
States  of  Virginia,  Maryland,  Kentucky,  and  Missouri,  excepting 
certain  parts  of  each  State." 

The  defendants  continued  to  ran  their  machines  daring  the  residue 
of  the  fourteen  years,  for  which  the  patent  was  granted,  and  during 
the  first  extension  ;  and  the  complainant  filed  his  bill  to  enjoin  the  de* 
fendants  from  running  their  machines  under  the  second  extension,  by 
the  act  of  congress. 

The  contract  of  the  defendants  was  entered  into  the  19th  of  May, 
1831,  and  under  it  Barnet  had  a  right  "  to  construct  and  use  during 
the  residue  of  the  aforesaid  term  of  fourteen  years,  fifty  planing 
machines,"  &c.  The  patent  expired  on  the  27th  of  December,  in 
1842.  The  contract  of  defendants  was  made  the  19th  of  May,  1832, 
leaving  about  nine  years  and  six  months  for  the  patent  to  run, 
and  this  was  the  time  limited  by  the  contract,  and  for  which  the 
consideration  of  four  thousand  dollars  was  paid.  This  was  not  left 
to  construction  from  the  life  of  the  patent,  but  the  contract  expressly 
declared  the  right  was  purchased  ''for  the  residue  of  the  aforesaid 
term  of  fourteen  years." 

This  term  was  enjoyed  by  the  defendants,  and  under  the  decision  of 
this  court,  in  the  case  of  Wilson  v.  Rosseau  et  aL  4  How.  646,  the 
seven  years'  extension  under  the  act  of  1836,  was  also  enjoyed  by  the 
defendants.  This  construction  of  the  act  of  1836,  in  my  judgment, 
was  not  authorized,  and  was  not  within  the  intention  of  the  law,  as 
was  expressed  at  the  time.  That  extension  having  expired,  another 
extension  is  claimed  under  the  act  of  congress.  This  claim  is  set  up 
to  an  injunction  bill,  filed  by  the  complainant,  who  is  the  assignee  of 
the  patent  for  a  part  of  Pennsylvania  and  other  States.  And  by  the 
decision  of  four  of  my  brethren,  just  delivered,  the  defendants  are  to 
enjoy  this  extension,  making  fourteen  years  beyond  their  control 
This  would  seem  to  imply,  that,  under  the  act  of  1836,  and  under  the 
act  of  1845,  the  assignees  were  the  favored  objects  of  congress. 
But  this  is  not  the  case.  The  patentee  who  made  the  invention,  and 
through  whose  ingenuity,  labor,  and  expense,  a  great  benefit  has  been 
conferred  on  the  public,  in  justice,  is  entitled  to  remuneration,  and  that 
only  was  the  ground  of  extension,  whether  under  the  law  of  1836,  or 
the  special  act  of  1845. 

This,  as  well  as  the  former  decision,  was  influenced  by  the  considera- 
tion that  the  owners  of  the  machines  are,  in  equity,  entitled  to 
[  ^  556  ]  run  them  so  long  as  the  exclusive  right  of  the  patent  *  shall 
be  continued.     It  is  said  that  the  machines  are  property,  and 
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that  no  act  of  congress  should  deprive  the  owners  of  the  use  of  their 
property.  But  in  this  view,  the  property  of  the  patentee  seems  not  to 
be  taken  into  the  account  He  is  the  meritorious  claimant  for 
protection.  The  assignee  for  a  specific  time,  rests  upon  his  con- 
tract. He  has  conferred  no  benefit  on  society.  His  investment  was 
made  with  an  exclusive  reference  to  his  own  advantage.  He  has  no 
more  claims  upon  the  public  sympathy  than  he  who  rents  a  mill,  a 
fSarm,  or  engages  in  a  business,  open  tp  all  who  expect  a  profit 
by  it 

But  the  hardship  is  supposed  to  exist,  in  the  fact  that,  to  use 
the  right,  a  planing  machine  must  be  constructed  at  an  expense 
of  some  four  or  five  hundred  dollars,  and  this  will  be  lost  to  the  oc- 
cupier, if  by  an  extension  he  shall  not  be  permitted  to  run  his 
machine.  The  answer  is,  when  he  entered  into  the  contract  he  knew, 
or  is  presumed  to  have  known,  that  the  patent  might  be  extend- 
ed under  the  law  of  1836  or  by  special  act,  and  if  he  desired  an  in- 
terest under  the  renewed  patent,  he  should  have  provided  for  it  in  his 
contract  Having  failed  to  do  this,  it  would  seem  to  be  unjust  that, 
under  a  contract  to  run  the  machine  less  than  ten  years,  he  should  be 
entitled  to  run  it  sixteen  years.  The  consideration  paid  was  limited 
to  the  term  specified  in  the  contract  But,  it  is  answered,  that  the  as- 
signee expected  to  run  his  machine  after  the  termination  of  the  con- 
tract on  which  the  exclusive  right  would  end  and  become  vested 
in  the  public 

Let  us  examine  this  plea,  and  it  will  be  found  that  a  great  fallacy 
prevails  on  this  subject  A  right  that  is  common,  is  no  more  valuable 
to  one  person  than  another,  as  all  may  use  it  The  injury,  then,  con- 
sists, so  far  as  the  licensee  is  concerned,  in  the  reduction  of  the  value 
of  his  machine,  by  the  extension  of  the  exclusive  right  in  the  paten- 
tee, to  the  exclusion  of  the  assignee.  It  is  true  this  deprives  him  of 
the  monopoly  which  his  contract  secured  to  him.  But  he  has  enjoyed 
this  to  the  extent  of  his  contract,  and  for  which  he  has  paid  the  stip- 
ulated consideration.  Now  his  only  equitable  plea  to  run  his  ma- 
chine during  the  renewed  patent,  arises  alone  from  the  supposed  dif- 
ference in  the  value  of  his  machine,  under  the  renewal,  without  a  li- 
cense, and  where  the  right  becomes  vested  in  the  public 

If  there  had  been  no  renewal,  the  licensee  might  run  his  machine, 
and  any  other  person  might  run  one  It  is  a  fact  known  to  every  ob- 
serving individual,  when  a  new  business  is  set  up,  as  a  planing 
machine,  supposed  to  be  very  profitable  generally,  a  competition  is 
excited,  which  reduces  the  profit  below  a  reasonable  compensation  for 
the  labor  and  expense  of  the  business.  If  the  monopoly  continued,  as 
enjoyed  under  the  contract,  the  consideration  paid  for  the  monopoly 
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[  *  657  ]  would  be  added  *  to  the  profits,  which  would  make  them 
large.  But  when  the  monopoly  ceases,  the  profits,  if  not 
destroyed,  are  reduced  by  competition,  at  least  as  low,  if  not 
below  the  ordinary  profit  of  capital  employed  in  other  invest- 
ments. 

If  the  business  of  the  county  or  city  required  the  number  of  plan- 
ing machines  in  operation,  the  licensee  could  sell  his  machine  at 
a  reasonable  reduction  for  tbe  time  it  had  run.  The  machines  of  the 
defendant  had  run  probably  firom  twelve  to  fifteen  years.  A  consid- 
erable reduction  would  be  expected  by  the  purchaser,  as  a  machine 
could  not  be  expected  to  last  more  than  twenty  years.  But  suppose 
it  can  be  used  thirty,  then  one  half  of  the  value  must  be  deducted 
for  the  wear  of  the  machine  fifteen  years,  which  would  reduce  it  to 
some  two  hundred  and  fifty  or  three  hundred  dollars. 

But  suppose  the  exclusive  right  should  be  continued  in  the  paten- 
tee, by  an  extension  of  it  seven  years.  Then,  if  the  machines  were 
not  more  numerous  than  the  public  required,  they  would  be  wanted 
by  their  owners,  or  by  others  disposed  to  engage  in  the  business. 
And  I  hazard  nothing  in  saying  that,  after  deducting  the  compensa- 
tion from  the  profits,  paid  for  the  exclusive  right,  they  would  be 
larger  than  could  be  hoped  for,  where  the  right  was  common.  Under 
such  circumstances,  I  can  entertain  no  doubt  that  a  machine  would 
sell  for  more  money,  under  the  extension  of  the  patent,  than  where 
the  right  goes  to  the  public. 

The  idea  that  to  refuse  the  use  of  a  machine  under  the  ext^sion 
of  a  patent,  is  an  unjust  interference  with  property,  I  think,  is  un- 
founded. There  is  no  interference  with  the  property  in  the  machine. 
The  owner  may  sell  it  to  any  one  who  has  a  license  to  use  it  It  is 
not  the  property  in  the  machine  that  is  complained  of,  but  because 
the  right  to  run  it  longer  than  the  contract  provided  for,  is  not 
given.  The  licensee  has  used  the  firanchise,  as  long  as  he  purchased 
and  paid  for  it;  and  can  he  in  justice  claim  more  than  his  contract? 
The  extension  of  the  right  to  use  while  the  extended  patent  contin- 
ues, does  a  wrong  to  the  patentee,  by  taking  his  property,  without 
compensation,  and  giving  it  to  the  licensee.  The  franchise  is  prop- 
erty, and  it  can  no  more  be  transferred  to  another,  without  compen- 
sation or  contract,  than  any  other  property.  It  would  seem  that  this 
description  of  property  is  not  governed  by  contract  That  a  contract 
to  use  the  franchise  ten  years,  does  not  mean  what  is  expressed,  but 
may  mean  a  right  for  twenty  years,  or  any  other  term  to  which  the 
patent  may  be  extended. 

Every  man  who  has  sense  enough  to  make  a  contract,  takes  into 
his  estimate  the  contingency  of  a  loss,  to  some  extent,  in  going  out 
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of  the  business.     He  fixes  his  own  time  for  the  contract, 
•  and  if  he  wishes  to  provide  for  the  contingency  arising  [  •  668  ] 
from  the  renewal  of  a  patent,  he  can  embrace  it  in  his  con- 
tract for  a  stipulated  compensation. 

It  may  be  true  that,  unless  the  contrary  appear,  when  the  patentee 
sells  a  planing  machine,  a  right  to  use  it  may  be  applied.  But  the 
right  to  construct  and  the  right  to  use,  are  distinct  Some  purchase 
of  the  patentee  the  right  to  construct  ih%  machine,  others  to  use  it. 
This  planing  machine  cannot  be  compared  to  a  plough,  or  any  other 
article  which  may  be  considered  the  product  of  the  patent.  The 
machine  is  the  instrument  through  which  the  plank  is  planed.  The 
plank  is  the  product,  and  may  be  sold  in  the  market  as  other  prop- 
erty. But  the  planing  machine  cannot  be  used,  without  a  license. 
The  law  protects  the  franchise,  by  prohibiting  the  use  of  the  machine 
without  a  license.  When  Barnet  purchased  the  franchise  for  the 
fifty  machines,  he  did  not  buy  the  machines  for  a  term  as  long  as 
the  machines  could  run,  but  for  nine  years  and  six  months.  The 
contract,  neither  expressly  nor  impliedly,  extended  beyond  that  term. 

In  this  view,  I  think  that  I  am  not  mistaken,  and  if  am  not,  the 
license  is  not  injured  a  dollar  by  the  termination  of  his  right  to  run 
his  machine,  as  fixed  in  his  contract  But,  on  whom  is  the  injury 
inflicted  by  extending  the  contract  of  the  licensee  with  the  patentee, 
and  that  without  compensation  ?  In  the  present  case,  the  patentee 
has  been  injured,  by  the  use  of  the  fifty  machines,  at  least  four  thou* 
sand  dollars,  the  amount  agreed  to  be  paid  for  the  right  to  run  them 
less  than  ten  years.  And  must  not  the  property  of  the  patentee  be 
taken  into  the  account,  as  well  as  the  imagined  rights  of  the  li- 
censee ? 

The  patentee  is  justly  considered  a  public  benefactor.  He  has 
conferred  a  great  benefit  upon  the  world ;  and  he  is  entitled,  under 
our  laws,  to  at  least  a  compensation  for  his  expense,  ingenuity,  and 
labor. 

That  the  patentee  is  the  only  one  whose  interests  are  regarded,  as 
the  ground  of  extending  the  patent  in  the  act  of  1836,  is  clear.  Now, 
suppose  the  patentee  has  assigned  the  whole  of  the  patent,  without 
receiving  such  a  compensation  as  the  law  authorizes ;  there  can  be 
no  doubt  he  is  entitled,  on  that  ground,  to  a  renewal  of  the  patent; 
and  yet,  under  the  decision  now  given,  his  assignees  would  receive 
all  the  benefits  of  the  renewal.  Should  not  this  fact  cause  doubts 
whether  the  rule  of  construction  of  the  statute  can  be  a  sound  one, 
which  defeats  its  avowed  object  ?  If  this  be  the  consequence  of  the 
assignment  of  the  entire  interest  by  the  patentee,  any  partial  assign- 
VOL.  XX.  29 
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meiit  must  produce  the  same  result,  though  to  a  more  limited  extent. 

A  principle  which  will  not  bear  this  test,  is  not  sound. 
[  *  559  ]  *  The  act  of  1845,  extending  this  patent,  annexed  no  condi- 
tions. The  exclusive  right  was  extended  to  the  administrator 
of  Woodworth  for  seven  years,  from  the  27th  of  December,  1849.  But 
the  decision  now  given,  in  effect  declares  this  exclusive  right  is  not 
given.  Indeed,  the  object  of  congress  must  be  defeated  if  the  ma- 
chines, in  operation  at  the  time  of  the  passage  of  the  act,  are  to  be 
continued  without  compensation*  It  is  presumed  there  are  few  places 
where  planing  machines  were  not  constructed  before  1849,  the  time 
the  renewal  took  effect,  if  the  public  required  them.  On  this  sup- 
position, the  extension  of  the  patent  can  be  of  little  or  no  benefit  to 
the  heirs  of  the  patentee.  Congress  could  have  granted  the  act  only 
upon  the  ground  to  remunerate  the  heirs  of  the  inventor. 

There  seems  to  be  a  great  mistake  as  to  the  profits  of  this  patent. 
It  was  a  valuable  patent,  but,  as  in  all  other  cases,  its  value  excited 
the  rapacity  of  men  who  seek  to  enrich  themselves  by  taking  the 
property  of  others.  The  records  of  the  courts  show,  that  piracies 
were  committed  on  this  patent  in  every  part  of  the  country ;  and  that 
to  sustain  it,  much  expenditure  and  labor  have  been  required.  It  is 
stated  that  the  sum  of  near  (200,000  has  been  thus  expended  to 
establish  this  patent  Congress  have  extended  many  patents;  in 
some  instances  conditions  have  been  imposed,  in  others,  the  franchise 
has  been  extended  unconditionally.  Now,  where  the  patent  is  ex- 
tended by  act  of  congress,  without  conditions,  I  am  unable  to  per- 
ceive how  the  court  can  impose  conditions.  Such  an  act  would  be 
legislation,  and  not  construction. 

By  the  act  of  the  15th  February,  1847,^  the  patent  of  Thomas 
Blanchard,  for  cutting  irregular  forms  out  of  wood,  brass,  or  iron,  was 
extended  for  fourteen  years,  from  the  20th  of  January,  1848  :  "  Pro- 
vided that  such  extension  shall  enure  to  the  use  and  benefit  of  the 
said  Thomas  Blanchard,  his  executors  and  administrators,  and  to  no 
other  persons  whomsoever,  except  that  a  bond  fide  assignee  of  the 
invention,  by  virtue  of  an  assignment  from  the  patentee  heretofoie 
made,  shall  have  the  benefit  of  this  act,  upon  just,  reasonable,  and 
equitable  terms,  according  to  his  interest  therein.  And  if  the  said 
Thomas  Blanchard,  his  executors  or  administrators,  cannot  agree 
with  such  assignee,  the  terms  shall  be  ascertained  and  determined  by 
the  circuit  court  of  the  United  States  for  the  district  in  which  such 
assignee  resides,  to  be  decreed  upon  a  bill  to  be  filed  by  such  assignee 
for  that  purpose.  And  provided  further,  that  no  assignee  shall  have 
the  benefit  of  this  act  unless  he  shaU,  within  ninety  days  from  its 

1  9  StatB.  at  Large,  68S. 
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passage,  agree  with  the  said  Thomas  Blanchard  as  to  the  consid« 
eration  upon  which  he  is  to  have  it,  or  file  his  bill,"  &c. 

•Every  one  must  perceive  the  justice  and  propriety  of  this  [  *  560  ] 
act;  under  the  decision  now  given,  the  assignee  of  Blanchard 
would  have  had  the  benefit  of  the  extension  without  paying  for  it. 
This  act,  extending  Blanchard's  patent,  was  passed  two  years  after 
the  decision  of  this  court  in  Wilson  v.  Rousseau,  which,  under  the 
act  of  1836,  gave  the  benefit  of  the  extension  to  the  assignee.  This 
must  have  been  known  to  congress,  and  yet  they  deemed  a  special 
provision  in  behalf  of  the  assignee  necessary.  This  act,  and  several 
others  of  a  similar  character,  cannot  fail  to  convince  every  one  that 
congress  did  not  suppose  that  the  courts  have  power  to  annex  a  con- 
dition to  a  legislative  grant. 

In  the  case  of  Evans  v.  Jordan  and  Morehead,  9  Cranch,  199,  this 
court  held,  that  the  act  of  January,  1808,^  for  the  relief  of  Oliver 
Evans,  does  not  authorize  those  who  erected  their  machinery  between 
the  expiration  of  their  old  patents  and  the  issuing  of  the  new  one,  to 
use  it  after  the  issuing  of  the  latter. 

The  above  act  extended  the  patent  fourteen  years,  ^^  provided  that 
no  person  who  may  have  heretofore  paid  the  said  Oliver  Evans  for 
license  to  use  the  said  improvements,  shall  be  obliged  to  renew  said 
license  or  be  subject  to  damages  for  not  renewing  the  same ;  and 
provided,  also,  that  no  person  who  shall  have  used  the  said  improve- 
ments, or  have  erected  the  same  for  use,  before  the  issuing  of  the 
said  patent,  shall  be  liable  to  damages  therefor." 

This  was  a  much  stronger  case  for  equitable  considerations  than 
the  one  before  us.  Evans's  patent  had  expired.  His  improvements 
were  free  to  the  public,  and  they  were  adopted  by  the  defendants  be- 
fore he  made  application  to  congress  for  a  renewal  of  his  patent.  I 
will  cite  the  reasoning  of  the  supreme  court  on  that  case.  '^  The 
language,"  they  say, "  of  this  last  proviso  is  so  precise,  and  so  entirely 
fiee  from  all  ambiguity,  that  it  is  difficult  for  any  course  of  reasoning 
to  shed  light  upon  its  meaning.  It  protects  against  any  claim  for 
damages  which  Evans  might  make,  those  who  have  used  his  improve- 
ments, or  who  may  have  erected  them  for  use,  prior  to  the  issuing  of 
his  patent  under  this  law.  The  protection  is  limited  to  acts  done 
prior  to  another  act  thereafter  to  be  performed,  to  wit,  the  issuing  of 
the  patent  To  extend  it,  by  construction,  to  acts  which  might  be 
done  subsequent  to  the  issuing  of  the  patent,  would  be  to  make,  not 
to  interpret,  the  law."  "  The  injustice  of  denying  to  the  defendants 
the  use  of  machinery  which  they  had  erected  after  the  expiration  of 

^  6  StatB.  at  Large,  70. 
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Evans's  first  patent,  and  prior  to  the  passage  of  this  law,  has  been 
strongly  urged  as  a  reason  why  the  words  of  this  proviso  should  be 
so  construed  as  to  have  a  prospective  operation.  But  it 
[  *  561  ]  should  be  recollected  that  *  the  right  of  tiie  plaintiff  to  re- 
cover damages  for  using  his  improvement  after  the  issuing 
of  his  patent,  under  this  law,  although  it  had  been  erected  prior 
thereto,  arises  not  under  this  law,  but  under  the  general  law  of  the 
21st  of  February,  1793J  The  provisos  in  this  law  profess  to  protect, 
against  the  operation  of  the  general  law,  three  classes  of  persons — 
those  who  had  paid  Evans  for  a  license  prior  to  the  passage  of  the 
law ;  those  who  may  have  used  hb  improvements ;  and  those  who 
may  have  erected  them  for  use  before  the  issuing  of  the  patent." 

And  the  court  say :  '^  The  legislature  might  have  proceeded  still 
further,  by  providing  a  shield  for  persons  standing  in  the  situation  of 
these  defendants.  It  is  believed  that  the  reasonableness  of  such  a 
provision  could  have  been  questioned  by  no  one.  But  the  legislature 
have-not  thought  proper  to  extend  the  protection  of  these  provisos 
beyond  the  issuing  of  the  patent  under  that  law;  and  this  court 
would  transgress  the  limits  of  the  judicial  power  by  an  attempt  to 
supply,  by  construction,  this  supposed  omission  of  the  legislature. 
The  argument  founded  upon  the  hardship  of  this  and  similar  cases, 
would  be  entitled  to  great  weight  if  the  words  of  this  proviso  were 
obscure  and  open  to  construction.  But  considerations  of  this  nature 
can  never  sanction  a  construction  at  variance  with  the  manifest 
meaning  of  the  legislature,  expressed  in  plain  and  an  unambiguous 
language." 

The  above  views  do  not  conflict  with  the  opinion  of  the  court  in 
Evans  v.  Eaton,  3  Wheat.  454.  In  that  case  the  court  say :  '^  Some 
doubts  have  been  entertained  respecting  the  jurisdiction  of  the  courts 
of  the  United  States,  as  both  the  plaintiff  and  defendants  are  citizens 
of  the  same  State.  The  dth  section  of  the  act  to  promote  the  progress 
of  useful  arts,  which  gives  to  every  patentee  a  right  to  sue  in  a  circuit 
court  of  the  United  States,  in  case  his  rights  be  violated,  is  re[>ealed 
by  the  3d  section  of  the  act  of  1800,^  which  gives  the  action  in  the 
circuit  court  of  the  United  States  where  a  patent  is  granted, '  pur- 
suant' to  that  act,  or  to  the  act  for  the  promotion  of  useful  arts.  This 
patent,  it  has  been  said,  is  granted,  not  in  pursuance  of  either  of  those 
acts,  but  in  pursuance  of  the  act  '  for  the  relief  of  Oliver  Evans.' 
But  this  court  is  of  opinion,  that  the  act  for  the  relief  of  Oliver 
Evans  is  ingrafted  on  the  general  act  for  the  promotion  of  usefiil 
arts,  and  that  the  patent  is  issued  in  pursuance  of  both.  The  juris- 
diction of  the  court  is,  therefore,  sustained." 

1 1  Stats,  at  Large,  818.  *  8  Ibid.  38. 
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There  can  be  no  qnestion  that  the  special  law  extending  the  grant, 
as  to  its  validity,  is  subject  to  the  general  patent  law.  The  right  was 
intended  to  be  exclusive,  if  it  be  established  that  Evans  was  the 
original  inventor  of  the  improvements  claimed,  and  such  im- 
provements were  stated  with  the  necessary  precision.  *  And  [  *  562  ] 
also  that  it  came  under  the  class  of  cases  on  which  suit 
could  be  brought  in  the  courts  of  the  United  States,  without  regard 
to  the  citizenship  of  the  parties.  But  it  could  not  have  been  intended 
to  apply  to  any  contract  subsequent  to  the  patent,  and  it  could  only 
be  held  to  embrace  those  general  provisions  of  the  patent  law  which 
relate  to  the  validity  of  the  patent.  Under  the  act  of  congress,  a 
specification  was  necessarily  filed,  and  it  seems  to  be  the  practice  to 
issue  a  patent  under  the  act.  This,  it  appears  to  me,  is  unnecessary, 
as  the  grant  in  the  act  is  sufficient.  But  the  schedule  is  necessary  to 
show  the  nature  and  extent  of  the  claim,  and  these  must  be  sustained 
on  those  principles  which  apply  to  patents  generally. 

To  give  any  other  construction  to  the  above  remarks  of  the  court, 
would  be  in  direct  contradiction  to  the  language  used,  and  the  prin- 
ciple decided,  in  the  case  above  cited  firom  Cranch.  In  fact,  the 
remark  that  the  relief  of  Evans  was  ingrafted  on  the  general  law,  was 
made  in  reference  to  the  jurisdiction  of  the  court,  and  cannot  be 
extended  beyond  that  and  other  questions,  in  relation  to  the  validity 
of  the  patent 

This  argument  of  the  court,  in  Evans  v.  Jordan,  applies  with  all 
its  force  and  authority  to  the  case  before  us ;  and  I  need  only  say  it 
was  the  language  of  Marshall,  of  Story,  of  Washington,  and  of  the 
other  judges  of  the  court,  except  Judge  Todd,  who  appears  to  have 
been  absent  I  can  add  nothing  to  the  weight  of  the  argument ;  but 
I  will  proceed  to  name  the  judges  of  this  court  who  have  given  opin- 
ions opposed  to  the  decision  of  this  case  by  four  of  my  brethren. 

Mr.  Justice  Wayne  being  sick,  did  not  sit  in  the  case.  In  Wilson 
V.  Rousseau,  he  held  that,  under  the  act  of  1836,  the  licensee  had  no 
right  to  run  his  machine  under  the  extended  patent 

Mr.  Justice  Curtis  having,  as  counsel,  given  an  opinion  opposed  to 
the  right  of  the  defendants,  did  not  sit  in  the  case.  Mr.  Justice 
Thompson  and  Mr.  Justice  Story  had  both  given  opinions  against 
the  right  of  the  assignee,  unless  under  a  special  assignment  This 
was  the  opinion  of  Mr.  Justice  Woodbury,  as  expressed  in  the  case 
of  Wilson  V*  Rousseau.  Mr.  Justice  M'Kinley  gave  an  opinion 
against  the  right  of  the  assignee  under  the  act  of  1845,  extend- 
ing Woodworth's  patent  The  same  decision  has  been  frequentiy 
given,  by  the  justices  of  this  bench,  in  the  second  and  seventh  cir- 
euits. 

29* 
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Sustained  by  the  authority  of  seven  justices  of  this  court,  and  by 
an  argument  of  the  supreme  court,  above  cited,  which,  I  think,  is 
unanswerable,  I  shall  deem  it  to  be  my  duty  to  bring  the  same  ques- 
tion now  decided,  when  it  shall  arise  in  my  circuit,  for  the  consid- 
eration and  decision  of  a  fuU  bench. 

aO  H  198;  22  R  217;  1  Wal.  840. 


Lessee  of  Irwin  H.  Doolittle  and  others,  Plaintiffs,  v.  Levi  Bryan 

and  others.  Defendants. 

14  H.  563. 

The  act  of  JAny  7, 1800,  4  3,  (2  Stats,  at  Large,  61,)  does  not  so  far  repeal  the  28th  sectioa 
of  the  jadiciary  act  of  1789,  (I  Stats,  at  Large,  87,)  that  a  sale  on  a  venditioni  expQnat,  bj 
a  marshal,  after  he  had  been  removed  from  office,  was  void. 

Certificate  of  division  in  opinion  between  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Ohio* 

Stanberry^  for  the  plaintiffs. 

Corwifiy  contra. 

* 
[  •  665  ]      •  Grier,  J.,  delivered  the  opinion  of  the  court 

On  the  trial  of  this  case  in  the  circuit  court,  two  points 

arose,  in  which  the  judges  were  divided  in  opinion,  and  which  have 

been  accordingly  certified  to  this  court 

1.  Whether  a  sale  of  land  by  a  marshal,  on  a  venditioni  exponas^ 
after  he  is  removed  from  office,  and  a  new  marshal  is  appointed,  is 
void? 

2.  Whether  such  sale,  being  returned  to  the  court  and  confirmed 
by  it,  on  motion,  and  a  deed  ordered  to  be  made  to  the  purchaser  at 
the  sale,  by  the  new  marshal,  such  sale  being  made  is  valid  ? 

If  the  first  of  these  questions  be  answered  in  the  negative,  the 
second  will  be  answered  affirmatively,  as  an  undisputed  consequence. 

Whether  a  sale,  made  by  a  marshal  after  he  is  removed  from  office, 
on  a  writ  of  venditioni  exponas^  is  void,  will  depend  on  the  construc- 
tion of  the  third  section  of  the  act  of  May  7, 1800,  c.  46,  And  whether 
it  is  a  repeal  of  the  provisions  on  this  subject,  contained  in  the  twenty- 
eighth  section  of  the  judiciary  act  of  1789,  c.  20. 

So  much  of  the  latter  act  as  is  material  to  our  inquiry,  is  as  follows : 
—  "  Every  marshal  or  his  deputy,  when  removed  from  office,  or  when 
the  term  for  which  the  marshal  is  appointed  shall  expire,  shall  have 
power,  notwithstanding,  to  execute  all  such  precepts  as  may  be  in 
their  hands  respectively  at  the  time  of  such  removal  or  expiration  of 
office,"  &c. 
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The  third  section  of  the  act  of  1800  enacts :  "  That  whenever  a 
marshal  shall  sell  any  lands,  tenements,  or  hereditaments,  by  virtue 
of  process  from  a  court  of  the  United  States,  and  shaU  die  or  be  re- 
moved from  office,  or  the  term  of  his  commission  expire,  before  a  deed 
shall  be  executed  for  the  same  by  him  to  the  purchaser ;  in  every  such 
case  the  purchaser  or  plaintifi^  at  whose  suit  the  sale  was  made,  may 
apply  to  the  court  from  which  the  process  issued,  and  set  forth  the 
case,  assigning  the  reason  why  the  title  was  not  perfected  by  the 
marshal  who  sold  the  same ;  and  thereupon  the  court  may  order  the 
marshal,  for  the  time  being,  to  perfect  the  title,  and  execute  a  deed 
to  the  purchaser,  he  paying  the  purchase-money  and  costs  remaining 
unpaid.  And  where  a  marshal  shall  take  in  execution  any  lands, 
&;c.,  and  shall  die  or  be  removed  from  office,  or  the  term  of  his  com- 
mission expire  before  a  sale  or  other  final  disposition  made  of  the 
same,  in  every  case  the  like  process  shall  issue  to  the  succeeding 
marshal,  and  the  same  proceedings  shaU  be  had,  as  if  such  former 
marshal  had  not  died  or  been  removed,  or  the  term  of  his  commission 
had  not  expired.  And  the  provisions  in  this  section  con- 
tained, shall  be  and  they  are  hereby  extended  *  to  all  the  [  *  566  ] 
cases  respectively  which  may  have  happened  before  the 
passing  of  this  act." 

There  is  no  express  repeal  of  the  act  of  1789  to  be  found  in  this 
act  of  1800.  Nor  does  it  contain  any  negative  terms  which  are  nec- 
essarily contrary  to  the  previous  affirmative  act.  A  latter  act  is 
never  construed  to  repeal  a  prior  act  unless  there  be  a  contrariety  or 
repugnancy  in  them,  or  at  least  some  notice  taken  of  the  former  act 
so  as  to  indicate  an  intention  to  repeal  it.  The  law  does  not  favor  a 
repeal  by  implication  unless  the  repugnance  be  quite  plain ;  hence  it 
has  been  decided  that,  although  two  acts  of  parliament  be  seemingly 
repugnant,  yet  if  there  be  no  clause  of  nan  obstante  in  the  latter,  they 
shall,  if  possible,  have  such  construction  that  the  latter  may  not  be  a 
repeal  of  the  former  by  implication ;  Dwarris  on  Stats.  674,  and  cases 
cited. 

The  purview  of  the  clause  of  the  act  of  1789,  now  in  question,  is  to 
define  the  powers  of  a  marshal  having  process  in  his  hands  at  the 
time  h^  is  removed  or  his  office  expires ;  it  authorizes  him  to  execute 
process  previously  directed  to  him.  The  act  of  1800  is  evidentiy  in- 
tended to  confer  rights  on  the  parties  to  have  the  same  acts  performed 
by  the  new  marshal.  It  gives  cumulative  rights  and- powers,  for  the 
benefit  of  suitors. 

That  such  is  its  purview  and  poUcy,  is  evident  from  its  language 
—  "  the  purchaser  or  the  plaintiflF,"  it  is  said,  "  may  apply,  and  the 
court  may  order  the  new  marshal  for  the  time  being ; "  and  although 
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^  may  "  is  changed  into  '<  shall,"  in  the  latter  clause  of  the  section,  it 
is  not  necessarily  inconsistent  with,  nor  repugnant  to,  the  power  con- 
ferred on  the  marshal  to  execute  precepts  in  his  hands,  by  the  act  of 
1789.  The  latter  act  does  not  set  aside  or  make  void  process  or  pre- 
cepts in  the  hands  of  the  out-going  marshal,  or  require  him  to  hand 
them  over  to  the  new  officer.  It  authorizes  <<  like  process  "  to  issue  to 
him ;  and  the  word  ^^  shall"  is  used  because  it  is  the  most  proper  in 
conferring  a  power  on  the  officer,  and  is  not  incompatible  with  the 
choice  given  to  the  plaintiff  in  the  first  clause  of  the  section.  The 
laws  of  the  several  States  affecting  liens  on  land,  and  the  process  by 
which  they  may  be  sold  for  the  satisfaction  of  judgments,  differ  very 
widely.  In  some,  by  attachment,  a  Hen  is  created  at  the  institutibn 
of  the  suit.  In  others,  the  judgment  becomes  a  lien  at  the  time  of  its 
rendition ;  while  in  others,  the  execution  and  levy  first  give  a  Hen. 
In  some,  lands  are  sold  on  a^  /a.,  while  in  others  it  can  be  sold  only 
on  a  venditioni  exponas.  Under  the  act  of  1789,  a  doubt  might  have 
been  entertained,  whether  land  attached  should  be  sold  by  the  officer 
who  had  originally  attached  it,  and  whether,  if  process  issued  to  a 

new  officer,  it  might  not  be  a  relinquishment  of  the  lien  of 
[  *  567  ]  the  original  attachment,  *  as  by  fiction  of  law  the  land,  like 

personal  property  attached,  might  be  considered  in  the  cus- 
tody of  the  officer  who  attached  it.  Again,  an  officer  going  out  of 
office,  may  have  an  execution  in  his  hands  which  has  created  a  lien ; 
if  the  act  were  construed  so  as  imperatively  to  require  a  new  or  ^^  like 
process"  to  issue  to  the  new  officer,  the  lien,  and  with  it  the  debt, 
might  be  lost.  In  other  cases,  on  the  contrary,  a  marshal  may  be, 
and  often  is,  removed  from  office,  because  money,  which  once  gets 
into  his  hands,  cannot  be  goi  out  again,  and  a  plaintiff  may  much  pre- 
fer to  relinquish  his  execution  and  take  a  new  one.  Doubts,  also, 
may  have  arisen  whether  a  venditioni  exponas  could  legally  issue 
to  the  new  marshal,  where  the  former  one  had  levied  on  the  land  and 
had  it  condemned.  All  these  difficulties  are  obviated  by  the  act  of 
1800,  not  by  repealing  the  general  powers  given  by  the  act  of  1789, 
but  by  conferring  certain  powers  on  the  new  officer,  where  it  is  found 
expedient  or  necessary  that  he  should  exercise  them. 

It  is  an  argument  entitled  to  great  weight  in  the  construction  of 
these  statutes, — that  different  constructions  have  been  given  them 
in  differej^t  States,  and  the  practice  under  them  has  been  more  or 
less  conformed  to  the  state  practice,  without,  perhaps,  a  proper  re- 
gard to  these  fusta.  In  some,  the  act  of  1800  has  been  overlooked 
altogether.  A  itbarp  or  stringent  construction,  which  should  now  de« 
clare  the  latter  to  be  a  repeal  of  the  powers  conferred  by  the  former, 
mijg;ht  have  tbie  e£^t  of  unsettling  titles  to  land  to  an  extent  the 
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court  may  not  be  able  to  anticipate.  In  the  present  case,  it  is  said, 
the  land  was  sold  in  1829.  The  purchaser  paid  his  money  and  ob- 
tained his  deed  upon  the  faith  of  a  judgment  of  the  court  that  the 
sale  was  regular,  and  has  held  the  land  under  this  title  ever  since. 
Hundreds  of  similar  cases  may  probably  be  found,  where  the  same 
objections  to  the  sale  exist.  Under  such  circumstances  a  court  should 
be  even  astute  in  avoiding  a  construction  which  may  be  productive 
of  much  litigation  and  insecurity  of  titles. 

We  therefore  answer  the  first  question  proposed,  in  the  negative ; 
which  involves,  as  a  necessary  consequence,  an  affirmative  answer 
to  the  second,  so  far  as  it  affects  the  case  before  us.  But  we  do  not 
mean  to  say  that  the  confirmation  of  a  void  sale  by  the  court,  would 
make  it  valid. 


Samuel  Yeazib  and   Levi  Young,  Plainti£b  in  Error,  v.  Wybiam 

B.  S.  Moor. 

U  H.  668. 

A  state  law,  granting  to  an  individnal  an  ezelnsive  right  to  narigate  the  npper  waten  of  the 
Penobscot  River,  lying  wholly  within  the  limits  of  the  State,  sepant^  from  tide  water 
by  falls  impassable  for  purposes  of  navigation,  and  not  forming  a  part  of  any  contina- 
oos  track  of  commerce  between  two  or  more  States,  or  with  a  foreign  country,  is  not  re- 
pognant  to  the  oonstitntion  or  any  law  of  the  United  States. 

Error  to  the  supreme  judicial  court  of  the.  State  of  Maine.  The 
facts  in  the  case  are  stated  in  the  opinion  of  the  court 

Paine f  for  the  plaintiffs  in  error. 

Kelly  and  Moor^  contr^. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *571  ] 

The  questions  raised  upon  this  record,  however  subdivided 
or  varied  they  may  have  been  in  form  or  number,  are  essentially  and 
properly  restricted  to  the  power  and  the  duty  of  this  court,  to  inquire 
into  the  constitutional  obligation  of  the  law  of  the  State  of  Maine, 
upon  which  the  decision  of  the  supreme  court  of  that  State  was 
founded ;  for  if  that  law  and  the  privileges  conferred  thereby,  be 
coincident  with  the  eighth  section  of  article  1  of  the  constitution, 
they  can  be  assailable  here  upon  no  just  exception. 

It  is  insisted,  however,  that  the  statute  of  the  State  of  Maine  is  in 
derogation  of  the  power  vested  in  congress  by  the  article  and  sec* 
tion  above  mentioned,  ^  to  regulate  conmierce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes.''  We 
will  examine  the  character  of  this  objection  with  reference  to  the 
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facts  disclosed  by  the  record,  and  with  reference  also  to  the  provis- 
ions of  the  statute  in  question,  as  they  have  been  designed  to  operate 
on  those  facts;  and  as  these  last  are  all  agreed  by  the  parties,  there 
can  be  no  need  of  a  comparison  of  the  testimony  to  ascertain  their 
verity. 

The  River  Penobscot  is  situated  entirely  within  the  State  of  Maine ; 
having  its  rise  far  in  the  interior  of  the  State,  it  is  not  subject  to  the 
tides  above  the  city  of  Bangor,  near  its  mouth.  Between  the  city  of 
Bangor  and  Old  Towa^  a  distance  of  eight  miles,  the  Penobscot 
passes  over  a  fall,  is  crossed  by  four  dams  erected  for  manufacturing 
purposes,  and  for  the  above  space  is  not,  at  this  time,  and  never  has 
been,  navigable;  but  there  is  a  railroad  from  Bangor  to  the  steam- 
boat  landing  at  Old  Town.  On  the  30th  day  of  July,  1846, 
[  •  572  ]  the  legislature  of  Maine,  by  *law  enacted,  that  "  William 
Moor  and  Daniel  Moor,  Jr.,  their  associates  and  assigns,'^ 
were  authorized  to  improve  the  navigation  of  the  Penobscot  River 
above  Old  Town,  and  for  that  purpose,  were  authorized  to  deepen 
the  channel  of  the  river,  to  cut  down  and  remove  any  gravel  or  ledge, 
bars,  rocks,  or  other  obstructions  in  the  bed  thereof;  to  erect  in  the 
bed,  on  the  shore  or  bank  of  said  river,  suitable  dams  and  locks,  with 
booms,  piers,  abutments,  breakwaters,  and  other  erections  to  protect 
the  same ;  to  build  upon  the  shore  or  bank  of  said  river,  any  canal 
or  canals  to  connect  the  navigable  part^  of  said  river,  or  (in  case  it 
shall  be  deemed  the  preferable  mode  of  improvement,)  any  railroads 
for  the  like  purpose. 

After  providing  the  modes  of  acquiring  lands  or  gravel  on  the 
shores  or  in  the  bed  of  the  river,  and  for  compensating  the  owners  of 
property  used  in  the  prosecution  of  the  contemplated  improvement, 
the  act  praceeds  to  limit  the  time  for  the  completion  of  the  under- 
taki^lf '^hin  particular  termini  therein  named,  to  the  period  of  seven 
yelCrsfrom  its  date ;  and  further  requires  that,  within  the  period  thus 
limited,  the  grantees  shall  build  and  run  a  steamboat  between  those 
terminif  and  shall,  within  the  same  time,  make  a  canal  and  lock 
around  the  falls  of  the  river,  or  a  railroad  to  connect  the  route  above 
with  that  below  the  faUs. 

Then  follows  section  fourth  of  the  statute,  containing  the  provis- 
ion objected  to.  It  is  in  these  words :  ^'  K  said  William  Moor  and 
Daniel  Moor,  Jr.,  their  associates  and  assigns,  shall  perform  the  con- 
ditions of  this  grant  as  contained  in  the  preceding  section,  the  sole 
right  of  navigating  said  river  by  boats  propelled  by  steam  from  said 
Old  Town  so  far  up  as  they  shall  render  the  same  navigable,  is  here- 
by granted  to  them  for  the  term  of  twenty  years  from  and  after  the 
completion  of  the  improvement,  as  provided  in  the  third  section  of  this 
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act."  The  defendant  in  error,  who  is  assignee  of  the  original  gran- 
tees from  the  legislature,  having  made  certain  improvements  in  the 
river  by  the  removal  of  rocks,  and  by  deepening  the  channel  in  othqr 
places,  so  as  to  enable  boats  to  mn  therein,  with  two  and  a  half  feet 
less  of  water  than  was  requisite  for  navigation  previously  to  these 
improvements,  and  all  within  the  limit  prescribed  to  him  by  law, 
buUt,  and  on  the  27th  of  May,  1847,  placed  upon  the  said  ri^er,  the 
steamboat  Governor  Neptune,  and  ran  her  from  Old  Town  over  the 
Piscataquis  Falls,  to  a  placej:;alled  Nickaton.  In  the  sprir.g  of  the 
year  1847,  the  defendant  in4lror  placed  on  the  river  the  steamboat 
Mattanawcook,  and  ran  her  to  Lincoln,  till  obstructions  were  re- 
moved by  him  at  a  place  called  the  Mohawk  Rips,  above  the  Piscata^ 
quis  FaUs;  and  has  also  built  and  is  now  running  upon 
the  river,  another  steamboat  *  called  The  Sam  Houston,  in  [  *  573  ] 
addition  to  The  Governor  Neptune  and  The  Mattanawcook. 

The  plaintiff  in  error,  Samuel  Veazie,  built  the  steamboat  Gov- 
ernor Dana,  and,  in  conjunction  with  the  other  plaintiffs,  Levi  and 
Warren  R.  Young,  ran  her  upon  the  Penobscot  River,  between  Old 
Town  and  the  Piscataquis  Falls,  from  the  10th  day  of  May,  1849, 
until  they  were  arrested  by  an  injunction  granted  at  the  suit  of  the 
defendant  in  error.  The  steamboat  Governor  Dana  was  enrolled  and 
licensed  for  the  coasting  trade,  at  the  custom-house  at  Bangor.  The 
Penobscot  tribe  of  Indians  own  all  the  islands  in  the  Penobscot 
River  above  Old  Town  Falls,  some  of  which  they  occupy ;  and  this 
tribe  always  have  been,  and  now  are,  under  the  jurisdiction  and 
guardianship  of  the  State  of  Maine. 

Upon  this  state  of  facts  agreed,  the  supreme  judicial  court  of 
Maine,  after  argument  and  advisement,  at  its  June  term,  1850,  de* 
creed,  that  the  plaintiffs  in  error  be  perpetually  enjoined  to  desist  and 
refi^n  from  running  and  employing  the  steamboat  Governor  Dana, 
propelled  by  steam,  from  transporting  passengers  or  merchandbe  on 
said  river,  or  any  part  thereof  above  Old  Town;  and  also  from  build- 
ing, using,  and  employing  any  other  boat  propelled  by  steam  on  that 
part  of  the  said  river  for  that  purpose,  without  the  consent  of  the 
said  Wyman  B.  S.  Moor,  obtained  according  to  law,  until  the  said 
Moor's  exclusive  right  shall  expire.  The  court  further  decreed  to  the 
defendant  in  error,  the  sum  of  $1,052.45,  for  damages  and  expenses 
incurred  by  him,  by  reason  of  the  interference  with  his  rights,  on  the 
part  of  the  plaintiffs  in  error. 

Upon  a  comparison  of  this  decree,  and  of  the  statute  upon  which 
it  is  founded,  with  the  provision  of  the  constitution  already  referred 
to,  we  are  unable  to  perceive  by  what  rule  of  interpretation  either  the 
statute  or  the  decree  can  be  brought  within  either  of  the  categories 
comprised  in  that  provision. 
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These  categories  are,  1.  Commerce  with  foreign  nations.  2^ 
Commerce  amongst  the  several  States.  3.  Commerce  with  the  In- 
dian tribes.  Taking  the  term  commerce  in  its  broadest  acceptation, 
supposing  it  to  embrace  not  merely  traffic,  but  the  means  and  vehi- 
cles by  which  it  is  prosecuted,  can  it  properly  be  made  to  include 
objects  and  purposes  such  as  those  contemplated  by  the  law  under 
review?  Commerce  with  foreign  nations,  must  signify  commerce 
which  in  some  sense  is  necessarily  connected  with  these  nations, 
transactions  which  either  immediately,  or  at  some  stage  of  their 
progress,  must  be  extra-territoriaL  The  phrase  can  never  be  applied 
to  transactions  wholly  internal,  between  citizens  of  the  same  com- 
munity, or  to  a  polity  and  laws  whose  ends  and  purposes 
[  *  574  ]  and  operations  are  *  restricted  to  the  territory  and  soil  and 
jurisdiction  of  such  community.  Nor  can  it  be  properly 
concluded,  that  because  the  products  of  domestic  enterprise  in  agri- 
culture or  manufactures,  or  in  the  arts,  may  ultimately  become  the 
subjects  of  foreign  commerce,  that  the  control  of  the  means  or  the 
encouragements  by  which  enterprise  is  fostered  and  protected,  is  le- 
gitimately within  the  import  of  the  phrase  foreign  commerce,  or  fairly 
implied  in  any  investiture  of  the  power  to  regulate  such  commerce. 
A  pretension  as  far  reaching  as  this,  would  extend  to  contracts  be- 
tween citizen  and  citizen  of  the  same  State,  would  control  the  pur- 
suits of  the  planter,  the  grazier,  the  manufacturer,  the  mechanic,  the 
immense  operations  of  the  collieries  and  mines  and  furnaces  of  the 
country ;  for  there  is  not  one  of  these  avocations,  the  results  of  which 
may  not  become  the  subjects  of  foreign  commerce,  and  be  borne 
either  by  turnpikes,  canals,  or  railroads,  £x)m  point  to  point  within 
the  several  States,  towards  an  ultimate  destination,  like  the  one  above 
mentioned.  Such  a  pretension  would  effectually  prevent  or  paralyze 
every  effort  at  internal  improvement  by  the  several  States ;  for  it  can- 
not be  supposed,  that  the  States  would  exhaust  their  capital  and  their 
credit  in  the  construction  of  turnpikes,  canals,  and  railroads,  the  re* 
muneration  derivable  firom  which,  and  all  control  over  which  might 
be  immediately  wrested  firom  them,  because  such  public  works  would 
be  facilities  for  a  commerce  which,  whilst  availing  itself  of  those  &- 
cilities,  was  unquestionably  internal,  although  intermediately  or  ulti* 
mately  it  might  become  foreign. 

The  rule  here  given  with  respect  to  the  regulation  of  foreign  com* 
merce,  equally  excludes  firom  the  regulation  of  commerce  between 
the  States  and  the  Indian  tribes,  the  control  over  turnpikes,  canals,  or 
railroeuis,  or  the  clearing  and  deepening  of  watercourses  exclusively 
within  the  States,  or  the  management  of  the  transportation  upon  and 
by  means  of  such  improvements.    In  truth,  the  power  vestpd  in  con- 
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gress  by  article  1,  section  8,  of  the  constitution,  was  not  designed 
to  operate  upon  matters  like  those  embraced  in  the  statute  of  the 
State  of  Maine,  and  which  axe  essentially  local  in  their  nature  and 
extent  The  design  and  object  of  that  power,  as  evinced  in  the  his- 
tory of  the  constitution,  was  to  establish  a  perfect  equality  amongst 
the  several  States  as  to  commercial  rights,  and  to  prevent  unjust  and 
invidious  distinctions,  which  local  jealousies,  or  local  and  partial  in- 
terests might  be  disposed  to  introduce  and  maintain.  These  were 
the  views  pressed  upon  the  public  attention  by  the  advocates  for  the 
adoption  of  the  constitution,  and  in  accordance  therewith  have  been 
the  expositions  of  this  instrument  propounded  by  this  court,  in  de- 
cisions quoted  by  counsel  on  either  side  of  this  cause,  though 
differentiy  applied  by  them.  •  Vide  The  Federalist,  Nos.  7  [  'STS  ] 
and  11,  and  the  cases  of  Gibbons  v,  Ogden,  9  Wheat.  1 ; 
New  York  v.  Milne,  11  Pet.  102 ;  Brown  v.  The  State  of  Maryland, 
12  Wheat.  419 ;  and  the  License  Cases  in  5  How.  504. 

The  fact  of  procuring  from  the  collector  of  the  port  of  Bangor  a 
license  to  prosecute  the  coasting  trade  for  the  boat  placed  upon  the 
Penobscot  by  the  plaintiff  in  error,  (The  Governor  Dana,)  does  not 
affect,  in  the  slightest  degree,  the  rights  or  condition  of  the  parties. 
These  remedn  precisely  as  they  would  have  stood  had  no  such  license 
been  obtained.  A  license  to  prosecute  the  coasting  trade,  is  a  war- 
rant to  traverse  the  waters  washing  or  bounding  the  coasts  of  the 
United  States.  Such  a  license  conveys  no  privilege  to  use  free  of 
tolls,  or  of  any  condition  whatsoever,  the  canals  constructed  by  a 
State,  or  the  watercourses  partaking  of  the  character  of  canals  exclu- 
sively within  the  interior  of  a  State,  and  made  practicable  for  navi- 
gation by  the  frmds  of  the  State,  or  by  privileges  she  may  have 
conferred  for  the  accomplishment  of  the  same  end.  The  attempt  to 
use  a  coasting  license  for  a  purpose  like  this,  is,  in  the  first  place,  a 
departure  from  the  obvious  meaning  of  the  document  itself,  and  an 
abuse  wholly  beyond  the  object  and  the  power  of  the  government  in 
granting  it. 

Upon  the  whole,  we  are  of  the  opinion  that  the  decision  of  the 
eapreme  judicial  court  of  the  State  of  Maine  is  in  accordance  with 
the  constitution  of  the  United  States,  and  ought  to  be  and  is  hereby 
affirmed. 

20  H.  84,  296. 
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Uriah  A*  Boyden,  Plaintiff  in  Error,  v.  Edmund  Burke. 

U  H.  575. 

The  commissioner  of  patents,  being  under  a  legal  duty  to  famish  copies  of  records  of  his 

office,  apon  a  legal  demand,  an  action  on  the  case  lies  for  a  refasaL 
A  demand,  accompanied  by  abase  or  insalt,  is  not  a  legal  demand. 
Bat  a  subsequent  demand  cannot  bo  refused  by  reason  of  prior  misconduct,  and  to  force  ao 

apology. 

Error  to  the  drcnit  court  for  the  District  of  Columbia.  The  &ctB 
sufficiently  appear  in  the  opinion  of  the  court 

Bradley  J  for  the  plaintiffl 

CoxCj  contra. 

[  *  582  J      *  Grier,  J.,  delivered  the  opinion  of  the  court 

The  bills  of  exception,  taken  by  the  plaintiff  to  the 
rejection  and  admission  of  testimony  on  the  trial,  have  not  been 
supported? 

The  declaration  charges,  that  the  defendant,  Burke,  was  commis- 
sioner of  patents,  and  as  such  was  bound  to  grant  to  applicants  there- 
for, copies  of  patents,  &c.,  on  payment  of  fees.  That  the  plaintiff 
tendered  the  customary  fees  and  demanded  copies  of  certain  patents, 
which  defendant  refused  to  give  him,  to  the  damage  of  plaintifi^ 
$10,000,  &C. 

As  no  special  damage  is  alleged,  the  court  very  properly  refuse  to 
receive  evidence  tending  to  prove  it. 

A  demand  for  certain  copies  was  made  through  the  agency  of  Mr. 
Ghreenough,  but  accompanied  with  a  letter  from  plaintiff  to  defend- 
ant, requesting  him  to  deliver  the  copies  to  Mr.  Greenough.  This 
letter,  with  the  answer  of  defendant  thereto,  was  properly  received  as 
part  of  the  res  gestce^  or  as  a  conversation  between  the  parties,  re- 
duced to  writing. 

A  bill  of  exceptions  was  also  taken  to  the  charge  of  the  court,  who 
instructed  the  jury,  <<  that,  upon  the  evidence  before  them,  the  plain- 
tiff was  not  entitled  to  recover." 

As  the  plaintiff  had  shown  a  demand  of  the  copies,  with  tender  of 
fees,  and  a  refusal  of  defendant,  he  had  made  out  his  case  as  laid  in  his 
declaration,  and  was  entitled  to  a  verdict  for  nominal  damages,  un- 
less by  law  he  was  not  entitled  to  demand  such  copies,  or  defendant 
had  shown  a  sufficient  excuse  for  refusing  them.  Patents  are  public 
records.  All  persons  are  bound  to  take  notice  of  their  contents,  and 
consequently  should  have  a  right  to  obtain  copies  of  them.     The 
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patent  law  of  1836,  §  4,^  enacts  '^  that  any  person  making 
application  therefor  may  *  have  certified  copies,"  &c.  These  [  *  583  ] 
records  being  in  the  care  and  custody  of  the  commissioner 
of  patents,  it  is  his  duty  to  give  authenticated  copies  to  any  person 
who  shall  demand  the  same,  as  soon  as  he  conveniently  can,  on 
payment  of  the  legal  fees.  Where  there  is  a  right  on  the  one  side, 
and  a  corresponding  duty  imposed  en  the  other,  a  refusal  to  perform 
such  duty,  on  the  reasonable  request  of  the  party  entitled  to  demand 
it,  will  subject  the  officer  to  an  action.  But  the  party  entitled  to 
such  services  must  request  in  a  proper  manner.  He  has  no  right  to 
accompany  his  demand  with  personal  insult,  or  vulgar  abase  of  the 
officer.  Those  to  whom  the  people  have  committed  high  trusts,  are 
entitled  at  least  to  common  courtesy,  and  are  not  bound  to  sabmit  to 
the  insolence  or  ill  temper  of  those  who  disregard  the  decencies  of 
social  intercourse.  A  demand,  accompanied  with  rudeness  and  in- 
sult, is  not  a  legal  demand.  The  letter,  accompanying  tite  plaintiff's 
demand  in  this  case,  was  taunting,  insulting,  and  libellous,  indicating 
a  want  of  taste  and  temper.  And  if  the  case  had  rested  here,  we 
could  have  found  no  fault  with  the  instruction  of  the  court. '  But  the 
plaintiff  showed  another  demand,  some  two  weeks  after  the  first,  by 
his  agent,  which  was  made  in  a  proper  manner,  and  uuaccompanied 
with  any  insulting  missive.  The  defendant  was  not  justified  in  re- 
fusing this  demand  on  account  of  the  former  misconduct  of  the  plain- 
tiff, or  to  enforce  an  apology  by  withholding  his  rights.  HI  manners 
or  bad  temper  do  not  work  a  forfeiture  of  men's  civil  rights.  While 
the  want  of  an  apology  for  his  previous  rudeness  and  insult  might 
well  justify  the  defendant  in  refusing  all  social  intercourse  with  the 
plaintiff,  yet  it  could  not  release  him  from  the  obligations  imposed 
upon  him  by  his  official  station,  or  entitle  him  to  disregard  the  rights 
guaranteed  to  the  plaintiff  by  the  laws  of  the  land. 

The  court  below  erred,  therefore,  in  not  instructing  the  jury  that  if 
they  believed  the  testimony,  the  plaintiff  was  entitled  to  a  verdict  for 
nominal  damages. 

The  judgment  is  reversed,  and  a  vefUre  de  novo  awarded. 

iftStatB.  at  Large,  118. 
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William  F.  Walker  and  Samuel  M.  Puckett,  Appellants,  v. 
(jteorge  S.  R0BBIN8,  Lloyd  W*  Wells,  Abuah  Fisher,  and 
Robert  H.  Mc Curdy. 

U  H.  584. 

Eqaity  will  not  rclioye  the  defendant  from  a  judgment  at  law,  recovered  after  he  appeared 
and  pleadedi  on  the  ground  that  the  marshal  made  a  false  retam. 

Appeal  from  the  drcnit  court  of  the  United  States  for  the  southern 
district  of  Mississippi.  The  facts  appear  in  the  opinion  of  the 
court. 

Freemcmy  for  the  appellants. 

OrUtenden^  (attorney-general,)  conird. 

Catron,  J.,  delivered  the  opinion  of  the  court. 

William  F.  Walker,  Samuel  M.  Puckett,  and  John  Lang,  filed 
their  bill  against  Robbins  and  others,  praying  a  perpetual  injunction 
against  a  judgment  at  law  recovered  in  the  circuit  court  of  the  Mis- 
sissippi district,  alleging,  among  other  grounds  of  relief,  that  William 
F.  Walker,  one  of  the  complainants,  was  not  served  with  notice  to 
appear  and  defend  the  suit  at  law. 

The  deputy  marshal  returned  the  origincd  writ,  ^^  Executed  on  Wil- 
liam F.  Walker,  6th  of  April,  1840,  personally."  More  than  ten  years 
afterwards,  the  deposition  of  the  deputy  (Cook)  was  taken  in  Texas, 
when  he  testified  that  his  return  was  false ;  that  he  did  not  notify 
Walker,  but  indorsed  the  writ  executed,  intending  to  execute  it  after 
the  indorsement  was  made,  and  therefore  he  let  it  stand,  although  he 
never  did  notify  Walker. 

Assuming  the  fact  to  be  that  Walker  was  not  served  with  process, 
and  that  the  marshal's  return  is  false,  can  the  bill,  in  this  event,  be 
maintained  ?  The  respondents  did  no  act  that  can  connect  them 
with  the  false  return ;  it  was  the  sole  act  of  the  marshal,  through  his 
deputy,  for  which  he  was  responsible  to  the  complainant.  Walker,  for 
any  damages  that  were  sustained  by  him  in  consequence  of  the  false 
return.  This  is  free  from  controversy;  still,  the  marshal's  responsi- 
bility does  not  settle  the  question  made  by  the  bill,  which  is,  in  gen- 
eral terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate 
proceedings,  and  to  afford  relief  at  law,  where  there  has  been  abuse, 
in  the  various  details  arising  on  execution  of  process,  orig- 
[  *  585  ]  inal,  *  mesne,  and  final.  K  a  court  of  chancery  can  be  call^ 
on  to  correct  one  abuse,  so  it  may  be  to  correct  another; 
and  in  effect,  to  vacate  judgments,  where  the  tribunal  rendering  the 
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Rame  would  refuse  relief,  either  on  motion,  or  on  a  proceeding  by 
audUa  querela^  where  this  mode  of  redress  is  in  use. 

In  cases  of  fedse  returns  affecting  the  defendant,  where  the  plaintiff 
at  law  is  not  in  fault,  redress  can  only  be  had  in  the  court  of  law 
where  the  record  was  made,  and  if  relief  cannot  be  had  there,  the 
party  injured  must  seek  his  remedy  against  the  marshal. 

We  are  of  the  opinion,  however,  that  the  return  was  nqt  false ;  but 
if  it  was,  that  Walker  waived  the  want  of  notice,  by  pleading  to  the 
action.  The  suit  was  against  Walker,  Puckett,  and  Lang.  The 
latter  employed  David  Shelton  as  his  attorney  to  defend  the  suit» 
Lang  told  Shelton  to  put  in  pleas  for  all  the  defendants  who  had 
been  served  with  process.  Upon  examination,  Shelton  found  that 
process  had  been  served  on  Walker,  Lang,  and  Puckett,  and  he  put 
in  a  joint  plea  for  them.  Afterwards,  Shelton,  the  attorney,  met  both 
Walker  and  Lang  in  Jackson,  where  the  court  sat,  and  spoke  to  them 
in  each  other's  presence,  about  the  defence  of  the  case,  and  a  conver- 
sation was  held  with  them,  in  which  they  promised  Mr»  Shelton  that 
another  attorney,  William  Seiger,  should  be  associated  with  him  in 
defending  the  suit.  The  questions  likely  to  arise  in  the  case  were 
stated  by  Lang  and  Walker,  and  they  were  especially  anxious  to 
know  from  Shelton  whether  Mr.  Shields,  the  principal  to  the  note 
sued  on,  would  be  competent  as  a  witness  on  their  behalf.  The 
cause  was  tried  at  a  subsequent  term,  on  the  issue  made  by  the  plea 
put  in  by  Shelton,  and  a  verdict  and  judgment  rendered. 

No  defence  was  made  on  the  trial  at  law,  impeaching  the  consid- 
eration of  the  note  sued  on,  either  on  the  ground  that  Green  had  not 
delivered  the  bank-notes,  as  stipulated  by  him ;  nor  on  the  ground 
that  usury  entered  into  the  transaction,  because  the  notes  were  at  a 
discount  of  from  forty  to  fifty  per  cent.  Neither  was  any  proof  intro- 
duced on  the  hearing  of  this  chancery  suit  in  the  circuit  court,  tend- 
ing to  show  that  Ghreen  failed  to  deliver  the  bank-notes,  although  the 
respondents  put  the  fact  in  issue ;  and  as  the  face  of  the  note  im- 
ported a  consideration,  no  further  evidence  to  sustain  it  was  required 
from  the  respondents. 

They  admit  that  the  bank-notes  were  at  the  rate  of  discount  stated 
in  the  bill,  but  insisted  they  were  of  equal  value  to  Shields  as  if  they 
had  been  at  par ;  and  this  the  bill  admits  would  have  been  the  case, 
had  Shields  received  them  according  to  his  agreement  with  Green ; 
and  there  being  no  proof  to  the  contrary,  we  must  assume 
•  that  they  were  duly  received*  But  whether  they  were  duly  ['  *  686  ] 
delivered  or  not,  is  immaterial.  The  defendants  in  the  suit 
at  law  had  an  opportunity  to  make  their  defence  there,  and  having 
failed  to  make  it,  cannot  be  heard  in  a  court  of  equity.     By  way  of 

30* 
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authority,  we  need  only  repeat,  as  the  settled  rule,  what  was  adjudged 
in  the  case  of  Creath  v.  Sims,  6  How.  204,  that  whenever  a  compe- 
tent defence  shall  have  existed  at  law,  the  party  who  may  liave  neg- 
lected to  use  it  will  never  be  permitted  to  supply  the  omission,  and 
set  it  up  by  bill  in  chancery. 

This  court  has  never  departed  firom  the  foregoing  rule,  nor  allowed 
the  circuit  courts  to  depart  firom  it  in  cases  brought  here.  Nor  can 
we  do  so  without  violating  the  sixteenth  section  of  the  judiciary  act 
of  1789  ^  in  its  true  sense.  Apparent  aberrations  may  be  found,  bat 
they  are  only  apparent. 

We  order  that  the  decree  below  be  affirmed* 

17  H.  443. 


Henry  D.  Huff,  John  Bullen,  and  Samuel  Hale,  PlaintiiFs  in 
Error,  v.  Champion  J.  Hutchinson,  who  sues  for  the  Use  of  Wil- 
liam W.  Hurlbut,  Joseph  A.  Sweetzer,  Philip  Van  Val- 
kenburqh,  and  George  S.  Phillips. 

14  H.  586. 

A  marshal,  even  after  he  has  gone  out  of  office,  is  competent  to  sue,  in  a  court  of  the  United 
States,  on  an  attachment  bond,  citizens  of  the  State  of  which  he  is  himself  a  citizen,  ayer> 
ring  on  the  record  that  the  Bait  is  bronght  for  the  benefit  of  the  plaintiffs  in  the  original 
action,  and  that  thej  are  ddzons  of  another  State. 

A  judgment  of  a  court  of  the  United  States,  though  yoidable  for  error,  cannot  be  impeached 
coUaterallj ;  it  is  valid  and  binding  until  reversed  by  a  writ  of  error. 

A  judgment  on  a  bond  will  not  be  reversed,  because  the  verdict  iB  for  the  amoant  jnstlj 
due,  instead  of  the  penalty,  which  is  for  a  greater  sum. 

In  an  action  of  debt,  ^e  ad  damnum  is  only  to  cover  interest 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Wisconsin.     The  facts  are  stated  in  the  opinion  of  the  court 

Ckatfieldy  for  the  plaintiff. 

Lee  and  Seward^  contr^. 

[  •  687  ]      *  AFLean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  us  by  a  writ  of  error  from  the 
district  court  for  the  district  of  Wisconsin. 

The  action  was  commenced  on  a  bond  given  by  the  plaintiffs  in 
error  to  Champion  J.  Hutchinson,  United  States  marshal  for  the 
State  of  Wisconsin,  and  his  successor  in  office,  in  the  penal  sum  of 
$5,600,  for  the  payment  of  any  judgment  within  sixty  days  after  its 
rendition,  in  a  suit  which  William  Hurlbut  and  others  had  com* 

'  1  Stats,  at  Large,  82. 
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menced  in  the  district  court,  against  Huff,  by  attachment,  and  in 
which  a  judgment  was  rendered  for  the  plaintifib,  for  $2,884.48,  and 
costs. 

To  the  declaration,  the  defendants  pleaded  in  abatement,  that  at 
the  commencement  of  the  suit.  Huff,  BuUen,  and  Hale,  were  citizens 
of  the  State  of  Wisconsin,  and  that  the  said  Champion  J.  Hutchin* 
son  was  also  a  citizen  of  the  same  State. 

To  this  plea  a  demurrer  was  filed ;  and  the  district  court  sustained 
the  demurrer. 

The  declaration  stated  that  Hutchinson,  late  marshal,  sues  for  the 
use  of  William  W.  Hurlbut,  Joseph  A.  Sweetzer,  Philip  Van  Valken- 
burghy  and  Greorge  S.  Phillips,  citizens  of  the  State  of  New  York, 
plaintif&.  The  bond  was  given  to  the  marshal  in  pursuance  of  the 
statute  of  Wisconsin,  regulating  proceedings  against  debtors  by 
attachment,  and  the  name  of  Hutchinson  was  merely  formal,  as  he 
had  no  interest  in  the  suit.  The  real  plaintiffs  were  those  named  in 
the  declaration,  for  whose  use  the  suit  was  brought,  and  who  are 
averred  to  be  citizens  of  New  York. 

The  district  court  did  not  err  in  sustaining  the  demurrer.  In 
McNutt  V.  Bland  and  Humphreys,  2  How.  9,  this  court  held,  in  such 
a  case,  the  circuit  court  had  jurisdiction. 

After  the  demurrer  was  sustained,  the  defendants  filed  a  plea  of  nil 
debet. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  rulings  of  the 
court,  which  will  now  be  considered. 

^  The  first  exception  was  to  the  introduction  of  the  bond  [  *  588  ] 
as  evidence,  because  it  varied  from  the  declaration.  The 
alleged  variance  consisted  in  this  :  the  declaration  states  the  bond  to 
have  been  given  to  Hutchinson,  as  marshal  of  the  district  of  Wiscon- 
sin, and  in  the  bond  he  is  described  as  the  marshal  for  the  State  of 
Wisconsin.  As  the  State  of  Wisconsin  is  the  same  in  fact  and  in 
law  as  the  district  of  Wisconsin,  there  was  no  variance. 

Objection  was  made  to  the  introduction  of  the  writ  of  attachment 
in  evidence,  on  the  same  ground  of  variance  as  above  stated  to  the 
bond.  There  was  no  necessity  of  introducing  this  evidence,  as  the 
condition  of  the  bond  referred  to  the  judgment  to  be  obtained,  but  the 
court  did  not  err  in  admitting  it. 

Other  objections  were  made  to  the  affidavit  on  which  the  attach- 
ment was  issued,  to  the  return  of  the  writ,  &c.  These  objections 
were  unsustainable.  The  court  had  jurisdiction  of  the  writ  by  attach- 
ment, and  the  judgment  obtained  in  that  case  was  collateral  to  a  suit 
on  the  bond.  Objections,  therefore,  could  not  be  made  to  the  pro- 
ceedings in  attachment,  however  erroneous  they  might  be. 
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In  the  case  of  Voorhees  et  aL  v.  The  Bank  of  the  United  States, 
10  Pet.  449,  this  court  say :  ^  So  long  as  this  judgment  remains  in 
force,  it  is  in  itself  evidence  of  the  right  of  the  plaintiff  to  the  thing 
adjudged,  and  gives  him  a  right  to  process  to  execute  the  judgment 
The  errors  of  the  court,  however  apparent,  can  be  examined  only  by 
an  appellate  power."  That  was  a  procedure  by  attachment,  and 
there  were  many  errors  on  the  face  of  the  record,  which  would  have 
required  an  appellate  court  to  reverse  the  judgment ;  but  they  could 
not  be  considered  when  the  record  of  the  judgment  was  introduced 
collaterally. 

It  was  objected  that  the  bond  did  not  pursue  the  statute.  1.  That 
it  should  have  been  in  double  the  amount  of  the  goods  attached*  2. 
That  the  bond  described  in  the  declaration  is  in  the  penalty  of 
$5,600,  to  pay  whatever  judgment  should  be  obtcdned.  The  13tii 
section  of  the  statute,  which  regulates  the  giving  of  the  bond,  provides 
that  ^^  it  may  be  in  a  penalty  of  double  the  amount  specified  in  the 
affidavit,  annexed  to  the  writ,  as  due  to  the  plaintiff,  conditioned  for 
the  payment  of  any  judgment  which  may  be  recovered  by  the  plain- 
tiff in  the  suit  commenced  by  such  attachment,  within  sixty  days 
after  such  judgment  shall  be  rendered."  The  bond  is  within  the 
statute. 

The  bond  being  given  in  the  name  of  Hutchinson,  as  marshal,  and 
his  successor  in  office,  the  suit  is  well  brought  in  the  name  of  Hutch- 
inson, though  he  has  been  succeeded  in  office  by  another.  The  name 
of  the  obligee  being  used  as  matter  of  form,  the  action  may 
[  *  589  ]  *  be  brought  in  the  name  of  the  late  marshal  or  his  suc- 
cessor. 

Several  grounds  were  taken  in  arrest  of  judgment 

1.  Because  the  declaration  on  the  bond,  does  not  show  that  the 
district  court  had  jurisdiction  in  the  attachment  suit.  Such  show- 
ing was  unnecessary,  as  that  court  had  general  jurisdiction  of  such 
cases. 

2.  Because  the  verdict  is  informal,  in  being  entered  for  the  amount 
due,  when  it  should  have  been  for  the  penalty  of  the  bond.  This  is 
a  mere  informality,  and  no  ground  for  arresting  the  judgment. 

3.  Because  the  recovery  is  for  a  sum  greater  than  is  claimed  by 
the  ad  damnmn  in  the  declaration.  The  action  was  debt,  and  the 
damages  laid  were  only  required  to  cover  the  interest. 

There  was  no  error  in  the  district  court  in  overruling  the  motion  in 
arrest  of  judgment. 

The  judgment  of  the  district  court  is  affirmed. 

17  H.  478 ;  6  Wal.  290. 
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John  G.  Goesele  and  others,  Appellants,  v.  Joseph  M.  Bimeler 

and  others. 

U  H.  589. 

Where  the  memben  of  an  association  agree  to  vest  the  legal  title  to  their  propertj  in  mana- 
gers and  trustees,  to  be  held  and  managed  pnrBuant  to  certain  articles,  by  one  of  which  it 
is  stipulated  that  each  member  should  have  a  comfortable  support  during  his  life,  but  each 
renounced  all  individual  ownership.  Held^  upon  the  facts  and  agreements  in  the  case, 
that  the  heirs  of  a  deceased  member,  who,  during  his  life,  continued  to  be  a  member  of 
the  association  and  to  receive  its  benefits,  had  no  title. 

'Appeal  from  the  circuit  court  of  the  United  States  for  [  *  590  ] 
the  district  of  Ohio.     The  facts  appear  in  the  opinion  of 
the  court 

Quifmj  for  the  appellants. 

Stcmberry  and  Eunng^  contra. 

*  IVFLean,  J.,  delivered  the  opinion  of  the  court  [  *  602  ] 
This  case  comes  before  the  court  on  an  appeal  from  the 

circuit  court  of  the  district  of  Ohio. 

In  their  bill,  the  complainants  represent  that  they  are  the  heirs  at 
law  of  Johannes  Goesele,  who  died  at  Zoar,  in  the  county  of  Tus- 
carawas, Ohio,  in  the  year  1827 ;  that  the  said  Johannes,  in  his  life* 
time,  associated  himself  with  the  defendants,  Bimeler  and  others,  and 
formed  a  society  of  Separatists,  and  in  the  year  1817  they  purchased 
of  one  Godfrey  Haga,  of  Philadelphia,  a  tract  of  land  situated  in 
said  county,  containing  5,500  acres ;  that  afterwards  other  purchases 
were  made,  which,  when  added  to  the  first  purchase,  amounted  to 
10,000  acres,  with,  a  large  number  of  town  lots,  and  other  property 
procured  about  the  same  time ;  that  these  purchases  were  made  on 
behalf  of  Groesele,  deceased,  and  his  associates,  and  for  their  use, 
and  the  purchase-money  was  paid  by  their  joint  labor  and  money ; 
that  Bimeler  acted  fraudulently  as  their  agent,  in  taking  the  deed 
and  title  papers  to  himself  and  his  heirs  forever. 

•  They  frirther  represent  that  many  of  his  associates  sold  [  *  603  J 
their  interest  to  their  ancestor,  on  leaving  the  society.     And 

the  defendants  allege,  that,  as  heirs  of  their  ancestor,  they  are  entitled 
to  one  hundredth  portion  of  the  estate  now  held  by  Bimeler ;  and 
that  they  have  requested  the  defendants  to  make  partition  of  the 
estate,  which  has  been  refused ;  that  Bimeler,  although  often  re- 
quested, has  refused  to  convey  to  the  complainants  any  part  of  the 
estate ;  and  they  prav  that  he  may  be  compelled  to  give  a  frdl  and 
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true  description  of  the  property  held  by  him  as  stated ;  and  that,  on 
a  final  hearing,  he  may  be  decreed  to  rnake  partition  of  the  said 
property,  and  to  make  a  good  deed  in  fee-simple  to  the  complain- 
ants, for  so  much  of  the  said  property  as  may  be  found  to  belong  to 
them. 

In  the  year  1817,  the  members  of  the  above  association  emigrated 
from  Germany  to  the  United  States.  They  came  from  the  kingdom 
of  Wertemberg,  where  they  had  been  known  for  years  as  a  religious 
society  called  Separatists.  They  were  much  persecuted  on  account 
of  their  religion.  Goesele,  the  ancestor  of  the  complainants,  with 
another  member,  had  been  imprisoned  for  nine  years ;  and  the  safety 
of  Bimeler  depended  on  his  frequent  changes  of  residence,  and  living 
in  the  utmost  privacy.  In  that  country,  they  sought  to  establish 
themselves  by  purchasing  land,  but  they  found  that  the  laws  would 
not  allow  them  this  privilege.  Disheartened  by  persecution  and  in* 
justice,  they  came  to  this  country  in  pursuit  of  civil  and  religious 
liberty.  When  they  arrived  at  Philadelphia,  they  were  in  a  destitute 
condition.  They  were  supported  while,  in  that  city,  and  enabled  to 
travel  to  the  place  where  they  now  Uve,  by  the  charities  of  the  Friend 
Quakers  of  Philadelphia  and  of  the  city  of  London.  These  contri- 
butions amounted  to  eighteen  dollars  to  each  person.  A  large  ma- 
jority of  the  society  consisted  of  women  and  children. 

While  at  Philadelphia,  Bimeler,  the  head  and  principal  man  of  the 
association,  purchased,  in  his  own  name,  from  Godfrey  Haga,  the 
five  thousand  five  hundred  acres  of  land,  as  stated  in  the  bill.  A 
credit  of  thirteen  years  was  given,  three  years  without  interest.  A 
deed  to  Bimeler  and  his  heirs  was  executed  for  the  land,  the  7th  of 
May,  1818 ;  a  mortgage  to  secure  the  consideration  of  ^15,000  was 
executed.  On  their  arrival  at  the  place  of  their  destination,  they 
found  it  an  unbroken  forest;  their  means  were  exhausted,  and  they 
had  no  other  dependence  than  the  labor  of  their  hands.  They  were 
no  strangers  to  a  rigid  economy,  and  they  were  industrious  from 
principle. 

At  the  time  of  their  settlement  at  Zoar,  they  did  not  contemplate 
a  community  of  property.  On  the  15th  of  April,  1819,  articles  of 
association  were  drawn  up  and  signed  by  the  members  of 
[  *  604  ]  *  the  society,  consisting  of  fifty-three  males  and  one  hun- 
dred and  four  females.  In  the  preamble  they  say,  ^  that 
the  members  of  the  society  have,  in  a  spirit  of  Christian  love,  agreed 
to  unite  in  a  communion  of  property,  according  to  the  rules  and 
regulations  specified."  The  members  renounce  all  individual  owa- 
ership  of  property,  present  or  future,  real  or  personal,  and  transfer 
the  same  to  three  directors,  elected  by  themselves  annually;  that  tbe^ 
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shall  conduct  the  business  of  the  society,  take  possession  of  all  its , 
property,  and  account  to  the  society  for  all  their  transactions.     Mem- 
bers who  leave  the  society  are  to  receive  no  compensation  for  their 
labor  or  property  contributed,  unless  an  allowance  be  made  them  by 
a  majority  of  the  society. 

These  articles  continued  in  force  until  the  18th  of  March,  1824, 
when  amendatory  articles  were  drawn  up  and  signed  by  the  members 
at  that  time,  consisting  of  sixty  males  and  one  hundred  females.  In 
these  articles  an  entire  union  of  property  is  declared,  and  a  renun- 
ciation of  individual  ownership.  Males  of  the  age  of  twenty-one, 
and  females  of  the  age  of  eighteen,  become  members  by  signing  the 
articles.  New  members  are  received  in  this  way.  The  directors 
elected  by  the  society  conduct  the  affairs  of  the  association,  and  pro* 
vide  for  the  boarding,  lodging,  and  clothing  of  the  members.  The 
directors  are  to  apply  themselves  for  the  common  benefit  of  the 
society,  provide  for  the  children,  determine  disputes  among  the  mem- 
beiB,  with  a  right  of  appeal  to  the  board  of  arbitration.  Other  pro- 
visions were  made  for  the  expulsion  of  members,  and  the  general 
good  order  and  welfare  of  the  society. 

In  the  year  1832,  the  society  was  incorporated  by  a  law  of  the 
State,  which  gave  to  them  the  ordinary  powers  of  a  corporation.  On 
the  14th  of  May,  1833,  a  constitution  was  adopted  under  the  act, 
which  was  signed  by  fifty-one  males  and  one  hundred  and  three 
females.  The  constitution  embodied  substantially  the  regulations 
contained  in  the  preceding  articles,  and  some  others  conformably 
with  the  corporate  powers  conferred. 

This  is  the  outline  of  the  association  formed  at  Zoar.  It  appears 
a  different  plan  was  at  first  adopted.  Each  family  was  to  select  from 
the  general  tract  as  many  acres  as  it  could  pay  for,  and  improve  it, 
living  on  its  own  industry,  and  from  the  same  source  paying  for  the 
land.  But  this  plan  was  found  impracticable,  and  in  less  than  two 
years  it  was  abandoned,  cmd  the  first  articles  of  association  were 
adopted. 

The  ancestor  of  the  complainant,  as  stated,  died  in  1827,  a  mem- 
ber of  the  society.  His  name  was  signed  to  the  articles  of  1819 
and  1824.  There  was  no  evidence  in  the  case  conducing  to  prove 
any  contract,  except  that  which  arises  from  the  articles 
•  referred  to.  On  the  first  payment  made  for  the  land,  it  [  *  606  ] 
appeared  that  Goesele  paid  a  small  sum  that  remained  un- 
expended of  the  eighteen  dollars  he  received  at  Philadelphia. 

The  answer  denies  the  allegations  of  the  bill  charging  fraud,  and 
every  allegation  to  charge  the  defendants,  except  the  purchase  of  the 
land  and  the  articles  referred  to. 
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It  appears,  by  great  industry,  economy,  good  management,  and 
energy,  the  settlement  at  Zoar  has  prospered  more  than  any  part  of 
the  surrounding  country.  It  surpasses,  probably,  all  other  neighbor- 
hoods in  the  State  in  the  neatness  and  productiveness  of  its  agricul- 
ture, in  the  mechanic  arts,  and  in  manufacturing  by  machinery.  The 
value  of  the  property  is  now  estimated  by  complainant's  counsel  to 
be  more  than  a  million  of  dollars.  This  is  a  most  extraordinary  ad- 
vance by  the  labor  of  that  conmiunity,  about  two  thirds  of  which 
consists  of  females. 

In  view  of  the  facts  stated,  it  is  not  perceived  how  the  case  made 
in  the  bill  can  be  sustained.  A  partition  is  prayed  for ;  but  there  is 
no  evidence  on  which  such  a  right  can  be  founded.  The  plan,  as 
stated,  first  agreed  upon  at  Zoar,  for  individual  proprietorship  and 
labor,  was  abandoned  in  less  than  two  years.  It  was  a  parol  con- 
tract, no  consideration  being  paid.  No  right  was  acquired  by  the 
ancestor  of  the  complainant  on  this  ground.  He  then  signed  the 
first  articles,  which,  like  the  amended  articles,  renounced  individual 
ownership  of  property,  and  an  agreement  was  made  to  labor  for  the 
community,  in  common  with  others,  for  their  comfortable  mainten- 
ance. All  individual  right  of  property  became  merged  in  the  general 
right  of  the  association.  He  had  no  individual  right,  and  could 
transmit  none  to  his  heirs.  It  is  strange  that  the  complainants  should 
ask  a  partition  through  their  ancestor,  when,  by  the  terms  of  his  con- 
tract, he  could  have  no  divisible  interest.  They  who  now  enjoy  the 
property,  enjoy  it  under  his  express  contract. 

But  if  there  were  a  right  of  partition  by  the  complainants,  there  is 
no  such  statement  in  the  bill  as  would  authorize  the  court  to  decree 
it  For  the  time  that  Goesele  lived,  what  was  the  value  of  his  labor 
in  comparison  with  the  labor  of  the  others  ?  Twenty-five  years  have 
elapsed  since  his  death.  The  property  has  increased  in  value  seven 
hundred  per  cent. ;  and  of  this  property  partition  is  prayed.  But 
there  is'  not  a  shadow  of  evidence  to  sustain  the  right.  The  proofs 
and  the  statements  in  the  bill  are  as  remote  and  inconsistent  as  can 
well  be  conceived. 

The  firaud  charged  on  Bimeler,  in  the  purchase  of  the  land,  if 
true,  could  not  help  the  case  made  in  the  bilL  But  the  charge  has 
no  foundation.  Bimeler  purchased  the  land  in  his  own 
[  *  606  ]  *  name,  and  became  responsible  for  the  payment  of  the  con- 
sideration. And  he  retained  the  title  until  the  purchase- 
money  was  paid,  and  an  act  of  incorporation  was  obtained,  when  he 
signed  the  articles,  and  placed  the  property  under  the  control  of  the 
society,  he  having  no  greater  interest  in  it  than  any  other  individual. 
But,  before  this,  he  openly  declared  that  he  held  the  land  in  trust  fox 
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the  Bociety.  As  an  honest  man,  he  could  not  change,  if  in  his  power, 
the  relation  he  bore  to  the  vendor,  until  the  consideration  was  paid. 
In  this  matter  the  conduct  of  Bimeler  is  not  only  not  firaudulent,  but 
it  was  above  reproach.  It  was  wise  and  most  judicious  to  secure  the 
best  interests  of  the  association. 

The  articles  of  1819  and  1824  are  objected  to  as  not  constituting 
a  contract  which  a  court  of  equity  would  enforce.  And  it  is  said 
that  chancery  will  not  enforce  a  forfeiture.  As  a  general  rule,  chan- 
cery may  not  enforce  a  forfeiture ;  but  will  it  relieve  an  individual 
firom  his  contract,  entered  into  fairly,  and  for  a  valuable  consideration  ? 
What  is  there  in  either  of  these  articles  that  is  contrary  to  good 
morals,  or  that  is  opposed  to  the  policy  of  the  laws  ?  An  association 
of  individuals  is  formed  under  a  religious  influence,  who  are  in  a 
destitute  condition,  having  little  to  rely  on  for  their  support  but  their 
industry ;  and  they  agree  to  labor  in  common  for  the  good  of  the 
society,  and  a  comfortable  maintenance  for  each  individual;  and 
whatever  shall  be  acquired  beyond  this  shall  go  to  the  common  stock. 
This  contract  provides  for  every  member  of  the  community,  in  sick- 
ness and  in  hecdth,  and  under  whatsoever  misfortune  may  occur. 
And  this  is  equal  to  the  independence  and  comforts  ordinarily  en- 
joyed. 

The  ancestor  of  the  complainants  entered  into  the  contract  fairly 
and  with  a  full  understanding  of  its  conditions.  The  consideration 
of  his  comfortable  maintenance,  under  all  circumstances,  was  deemed 
by  him  an  adequate  compensation  for  his  labor  and  property  contribut- 
ed to  the  common  stock.  But  it  is  not  shown  that  Goesele  or  any 
other  member  contributed  to  the  general  fund,  with  the  exception  o. 
a  small  sum  by  Goesele,  which,  probably,  could  not  have  exceeded 
five  dollars.  The  members  of  the  association  w^re  poor,  and  were 
unable  to  contribute  any  thing  but  labor.  In  this  way  the  land  pur- 
chased by  Bimeler  was  paid  for. 

The  complainants  speak  of  the  interest  of  their  ancestor  in  the 
real  and  personal  estate,  owned  by  the  association,  and  their  counsel 
contend  that  the  articles  ^did  not  devest  him  of  either,  but  both  de- 
scended to  his  heirs  at  law  at  his  death. 

This  argument  does  not  seem  to  comprehend  the  principles  of  the 
association.  Land  and  other  property  were  to  be  acquired 
•by  the  members,  but  they  were  not  to  be  vested  with  the  [  *  607  ] 
fee  of  the  land.  While  they  remained  in  the  society,  under 
its  general  regulations,  the  products  of  their  labor  on  the  land  and 
otherwise  were  applied,  so  far  as  necessary,  to  their  support  Beyond 
this,  they  were  to  have  no  interest  in  the  land  or  in  the  personal 
property.     Many  of  the  members  were  aged  females,  others,  firom 
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sickness  or  disease,  were  unable  to  labor,  but  every  one,  whether  able 
to  labor  or  not,  was  provided  for  by  the  labor  of  the  community. 
This  was  a  benevolent  scheme,  and  from  its  character  might  be  prop- 
erly denominated  a  charity.  But  from  the  nature  of  the  association 
and  the  object  to  be  attained,  it  is  clear  the  individual  members 
could  have  no  rights  to  the  property,  except  its  use,  under  the  restric- 
tions imposed  by  the  articles.  The  whole  policy  of  the  association 
was  founded  on  a  principle  which  excluded  individual  ownership. 
Such  an  ownership  would  defeat  the  great  object  in  view,  by  necessa- 
rily giving  to  the  association  a  temporary  character.  K  the  interests 
of  its  members  could  be  transferred,  or  pass  by  descent,  the  mainten- 
ance of  the  community  would  be  impossible.  In  the  natural  course 
of  things  the  ownership  of  the  property  in  a  few  years,  by  transfer 
and  descent,  would  pass  out  of  the  community  into  the  hands  of 
strangers,  and  thereby  defeat  the  object  in  view. 

By  disclaiming  all  individual  ownership  of  the  property  acquired 
by  their  labor,  for  the  benefits  secured  by  the  articles,  the  members 
give  durability  to  the  fund  accumulated,  and  to  the  benevolent  pur- 
poses to  which  it  is  applied.  No  legal  objection  is  perceived  to  such 
a  partnership.  If  members  separate  themselves  from  the  society, 
their  interest  in  the  property  ceases,  and  new  members  that  may  be 
admitted,  under  the  articles,  enjoy  the  advantages  common  to  alL 

The  counsel  for  the  complainants  imagine  the  original  members 
possessed  property  real  and  personal,  before  they  entered  into  the  as- 
sociation, which  is  contrary  to  the  facts  of  the  case,  and  then  con- 
tend that,  having  executed  no  conveyance  of  the  property,  on  the 
death  of  the  member  it  descended  to  his  heirs  at  law. 

It  is  always  desirable  that  legal  principles  should  be  applied  to  the 
facts  of  the  case.  *  When  the  members  first  formed  the  association, 
they  were  destitute  of  property.  The  purchase  of  the  land  by 
Bimeler  had  been  made,  but  not  paid  for ;  and  the  members  had 
no  means  of  payment  but  by  the  labor  of  their  hands.  This  they 
agreed  to  give,  in  consideration  of  being  supported  in  sickness  and 
in  health,  disclaiming  at  the  same  time,  any  individual  claim  of  own- 
ership to  any  property  which  should  be  acquired  by  the 
[  •  608  ]  community.  This  statement  of  facts  obviates  *many  of 
the  objections  urged  by  complainants'  counsel  If  the 
members  of  the  association  had  no  interest  in  the  land  when  they 
signed  the  articles,  no  conveyance  of  it  by  them  was  necessary* 
They  stipulated  a  compensation  for  their  friture  labor  in  the  support 
to  be  given  them,  and  disclaimed  the  ownership  of  all  property  ac« 
quired. 

It  is  said)  where  a  member  is  excommunicated  or  leaves  the  society, 
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he  forfeits  his  rights,  and  that  chancery  will  not  enforce  a  forfeiture. 
What  is  the  extent  of  this  forfeiture  ?  It  is  the  right  to  a  support 
from  the  society.  And  this  is  certainly  reasonable.  Can  a  member 
expect  to  be  supported  by  the  society,  when  he  refuses  to  perform  his 
part  of  the  contract  which  entitles  him  to  a  support  ?  He  claims  pay 
for  his  labor.  He  has  been  paid  for  this,  in  pursuance  of  his  own 
contract.  In  sickness  and  in  health  he  has  been  clothed  and  fed,  and 
a  home  provided  for  him.  But  he  claims  payment  for  property  which 
he  surrendered  to  the  association  at  the  time  he  became  a  member 
of  it,  by  signing  the  articles.  The  ownership  of  this  property  he  re- 
linquished to  his  associates  as  a  part  of  the  contract ;  and  for  the 
considerations  named,  all  the  demands  for  such  property  in  the  lan- 
guage of  the  articles  signed,  "  the  individual  abolished  and  abrogated 
for  himself  and  his  heirs." 

Can  property,  thus  conveyed,  be  deemed  forfeited,  if  not  recover- 
able ?  A  forfeiture  is  against  the  wiU  of  the  owner.  Where  property 
is  conveyed  under  a  fair  contract  and  for  a  valuable  consideration,  is 
not  the  term  forfeited  misapplied,  if  such  conveyance  be  held  valid? 
Chancery  is  not  asked  to  enforce  a  forfeiture  in  this  case.  No  prop- 
erty is  shown  to  have  been  transferred  to  the  association  by  the 
ancestor  of  the  complainants.  But  if  property  had  been  given  by 
the  ancestor,  would  a  court  of  chancery  direct  such  property  to  be 
surrendered  or  paid  for  against  the  express  contract  of  the  owner  ? 
The  surrender  or  giving  up  of  the  property  was  a  part  of  the  consid- 
eration on  which  the  association  stipulated  to  support  him.  It  can- 
not  be  separated  firom  that  agreement.  And  it  is  clear,  where  the 
fault  of  not  carrying  out  the  contract  is  not  attributable  to  the  asso- 
ciation, but  to  the  member,  he  cannot  have  the  aid  of  a  court  of 
chancery. 

Do  the  articles  constitute  a  perpetuity  ?  We  all  think  that  they 
do  not.  They  provide  for  the  continuance  of  the  association  an  in- 
definite period  of  time,  in  the  exercise  of  the  discretion  of  its  mem- 
bers. But  there  is  no  obligation  to  this  extent.  The  majority  of  the 
members  may  require  a  sale  of  the  property  and  break  up  the  associ- 
ation. In  fact,  the  majority  governs,  by  the  election  of  officers* 
Members  may  be  expelled  from  the  society  and  new  ones 
admitted,  under  established  rules.  Whilst  *  the  society  has  [  *  609  ] 
the  means  of  perpetuating  its  existence,  it  may  be  said  to 
depend  for  its  continuance  on  the  wiU  of  a  majority  of  its  mem- 
bers. 

As  the  law  now  stands  in  England,  a  conveyance  by  executory 
devises,  to  be  good,  cannot  extend  beyond  a  life  or  lives  in  being, 
and  twenty-one  years  and  the  fraction  of  another  year,  to  reach  the 
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case  of  a  posthmnous  child.  Atkinson  v.  Hutchinson,  3  P.  Wms. 
268 ;  Long  v.  Blackall,  7  Term  R.  100. 

There  are  many  depositions  in  the  case,  taken  in  behalf  of  the 
complainants,  by  persons  who  have  been  expelled  from  the  society, 
or,  having  left  it,  show  a  strong  hostility  to  Bimeler.  They  represent 
his  conduct  as  tyrannical  and  oppressive  to  the  members  of  the  asso- 
ciation, and  as  controlling  its  actions  absolutely.  And  several  in- 
stances are  given  to  impeach  his  moral  character  and  his  integrity. 
Two  of  the  witnesses  say  that  he  drives  a  splendid  carriage  and 
horses. 

In  regard  to  the  carriage,  it  is  proved  to  be  a  very  ordinary  one, 
worth  about  $300,  one  of  his  horses  worth  about  $20  and  the  other 
thirty  or  forty.  By  respectable  persons  out  of  the  society,  Bimeler's 
character  is  sustained  for  integrity  and  morality,  and  several  in- 
stances are  given  where,  even  in  small  matters,  he  deferred  to  the 
decision  of  the  trustees  against  his  own  inclination.  And  many 
facts  are  proved  wholly  inconsistent  with  the  charge  of  oppression. 

That  Bimeler  is  a  man  of  great  energy  and  of  high  capacity  for 
business,  cannot  be  doubted.  The  present  prosperity  of  Zoar  is 
evidence  of  this.  There  are  few  men  to  be  found  anywhere,  who, 
under  similar  circumstances,  would  have  been  equally  successful 
The  people  of  his  charge  are  proved  to  be  moral  and  religious.  It  is 
said  that,  although  the  society  has  lived  at  Zoar  for  more  than  thirty 
years,  no  criminal  prosecution  has  been  instituted  against  any  one  of 
its  members.  The  most  respectable  men  who  live  near  the  village  say, 
that  the  industry  and  enterprise  of  the  people  of  Zoar  have  advanced 
property  in  the  vicinity  ten  per  cent 

Bimeler  has  a  difficult  part  to  act.  As  the  head  and  leader  of  the 
society,  his  conduct  is  narrowly  watched,  and  often  misconstrued* 
Narrow  minds,  in  such  an  association,  will  be  influenced  by  petty 
jealousies  and  unjust  surmises.  To  insure  success  these  must  be 
overcome  or  disregarded.  The  most  exemplary  conduct  and  con- 
scientious discharge  of  duty  may  not  protect  an  individual  from  cen- 
sure. On  a  full  view  of  the  evidence  we  are  convinced  that,  by  a 
part  of  the  witnesses,  great  injustice  is  done  to  the  character  of 
Bimeler.  On  a  deliberate  consideration  of  all  the  facts  in  the  case, 
we  think  there  is  no  ground  to  authorize  the  relief  prayed 
[  *  610  ]  for  by  the  *  complainants.  The  decree  of  the  circuit  court 
is,  thereforci  affirmed. 
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John  Deacon,   Appellant,  t;.   Charles   Oliver  and    Robert  M. 
GiBBES,  Executors  of  Robert  Oliver,  deceased. 

14  H.  610. 

The  assignee  of  a  chose  in  action,  who  is  a  creditor  and  not  a  debtor  of  the  principal  defend- 
ant in  a  process  of  garnishment,  and  who  took  the  assignment  to  secure  his  claim,  is  not 
liable  to  that  process  under  the  law  of  Maryland,  and  maj  tmlj  answer  that  he  had  not 
in  his  hands  anj  thing  belonging  to  the  principal  debtor. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  in  a  suit  in  equity  brought  by  the  appellants,  and 
founded  on  allegations  that  the  defendants'  testator  had,  in  his  life- 
time, answered  falsely  in  a  process  of  garnishment.  The  grounds  of 
the  decision  in  this  court  render  it  unnecessary  to  detail  the  facts  or 
pleadings.     They  sufficiently  appear  in  its  opinion. 

Howard  and  DaviSj  for  the  plaintifE 
X  M.  Campbell  and  Johnson^  contra. 

*  Orier,  J.,  delivered  the  opinion  of  the  court  [  *  622  ] 

Without  attempting  to  give  a  history  of  the  facts  of  this 
case,  as  exhibited  in  the  pleadings  and  proofs,  or  noticing  all  the  ob- 
jections of  the  equity  of  the  bill,  we  think  there  are  two  of  its  charges 
or  allegations,  on  which  its  whole  equity  rests,  and  which  the  com- 
plainant has  failed  to  substantiate. 

1.  That  there  were  in  the  hands  of  Robert  Oliver,  at  the  time  the 
attachment  was  laid,  any  chattels,  rights,  or  credits  of  Lyde  Good- 
win, "  which  were  bound  by  said  attachment" 

2.  That  Robert  Oliver  was  guilty  of  falsehood  or  fraudulent  con- 
cealment of  facts,  in  his  answers  to  the  interrogatories  proposed  to 
him  as  garnishee  in  the  attachment 

In  1816,  and  previous  to  his  insolvency,  Lyde  Goodwin  had  be* 
come  a  shareholder  in  The  Baltimore  Mexican  Company,  to  the  extent 
of  one  ninth  part  This  company  had  furnished  means  to  General 
Mina  to  fit  out  a  warlike  expedition  against  Mexico,  then  a  depend- 
ency of  Spain.  The  expedition  of  Mina  had  failed,  and  he  had 
perished  with  it  This  transaction  of  the  company  was  illegal,  and 
punishable  as  a  misdemeanor,  with  fine  and  imprisonment  The 
contract  was  therefore  void  in  law,  and  could  not  be  the  foundation 
of  any  debt,  nor  could  the  stock  thus  created  be  treated  in  law  as  a 
thing  of  value ;  and  from  the  uncertainty  of  its  future  prospects,  its 
value  in  the  market  was  little  better.  It  was  merely  possible  that 
Mexico,  if  successful  in  her  struggle  for  independence,  might,  at  some 
future  day,  assume  the  payment  of  the  debts  contracted  by  Mina, 
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and  if,  as  it  was  possible,  or  perhaps  probable,  that  at  some  day  stil] 
further  in  the  fatore  the  payment  may  be  obtained*  Gh)odwin's  title 
in  this  possibility  or  expectancy,  or  whatever  it  might  be  called,  was 
supposed  to  have  passed  to  Brown,  his  assignee,  under  the  insolvent 
act.  Afterwards,  in  1824,  Mexico  having  achieved  her  independence, 
passed  a  decree  promising  to  acknowledge  '^  the  debts  that  may  be 
proven  to  have  been  contracted  for  the  service  of  the  nation  by  the 
generals  declared  bene  meritos  de  la  patriay^  of  whom  Mina  was  one. 
This  renewed  the  hopes  of  the  company,  that  possibly  something 
might  be  recovered  hereafter  on  this  pledge  of  the  Mexican  govern- 
ment; and  Robert  Oliver  was  appointed  the  attorney  on  the  part  of 

the  company  to  prosecute  their  claim.  Lyde  Goodwin  being 
[  *  623  ]  *  in  actual  want  of  the  means  of  subsistence,  persuaded 

Robert  Oliver  to  advance  him  the  sum  of  $2,000,  and 
take  a  transfer  from  Brown,  his  insolvent  trustee  of  this  claim,  as 
security. 

In  this  situation  of  affairs,  the  attachment  of  Baring,  Brothers,  and 
Co.  was  served  on  Robert  Oliver,  as  garnishee  of  Lyde  Goodwin,  in 
1827.  Now  it  is  admitted  that  Oliver  was  a  creditor  of  Lyde  Good- 
win, and  not  a  debtor.  His  power  of  attorney  put  him  in  possession 
of  nothing  which  could  be  attached  as  the  property  of  Goodwin. 
The  insolvent  assijpiment  was  supposed  to  have  vested  Goodwin's 
interest  in  this  expectancy,  in  Brown.  K  it  did  not  do  so,  as  has 
since  been  decided,  Oliver  had  no  title  to  Goodwin's  claim.  And  if 
it  did,  and  if  Oliver  held  it  merely  as  a  security  for  the  sum  advanced 
by  him,  the  equitable  assignment  taken  as  such  security,  was  his 
own ;  it  was  but  an  instrument  to  obtain  satisfaction  for  his  debt ;  it 
conferred  nothing  but  a  right  in  equity.  Whether  it  was  valid  or  in- 
valid, absolute  or  defeasible,  it  did  not  constitute  him  a  debtor  of 
Lyde  Goodwin,  or  put  him  in  possession  of  any  of  his  credits  or 
effects,  BO  as  to  subject  him  to  an  attachment  as  Goodwin's  garnishee. 
It  was  not  till  after  the  death  of  Robert  Oliver,  and  more  than  ten 
years  after  the  attachment  of  complainant  was.  discontinued,  that  the 
United  States  made  the  convention  of  April,  1839,^  with  Mexico, 
under  which  commissioners  were  appointed,^  before  whom  this  claim 
of  the  Baltimore  Company  was  proved,  and  acknowledged  by  Mexico 
as  a  just  debt  Then,  for  the  fibrst  time,  this  uncertain  claim  or  equity 
assumed  the  form  of  a  credit,  and  an  existence  as  a  legal  chose  in 
action.  But  in  that  character  it  never  existed  in  the  hands  of  Robert 
Oliver.  K,  at  the  time  the  attachment  was  served  on  him,  the  claim 
of  Lyde  Groodwin  had  existed  as  a  debt  due  him  by  a  citizen  of 
Maryland,  and  Oliver  held  an  equitable  transfer  either  absolute  or 

.  -  -       -  —  —  _.  «d^^ 
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defeasible,  it  is  abundantly  evident  that  the  proper  person  to  be  made 
garnishee  in  an  attachment,  would  have  been  the  debtor,  not  the 
equitable  claimant  of  the  debt.  He  has  but  an  equity  or  a  bare  right, 
but,  whatever  it  is,  it  is  his  own,  and  his  claim  is  in  hostility  both  to 
the  plaintiff  and  defendant  in  the  attachment. 

The  whole  foundation  of  the  complainant's  equity  in  this  bill  rests 
on  the  averment  that  the  interest  of  Lyde  GJoodwin,  whatever  it  was, 
in  this  Mexican  claim,  <'  was  bound  by  the  attachment  laid  in  the 
hands  of  Robert  Oliver,  as  garnishee."  The  Merwin  claim  not 
having  been  assigned  till  after  the  attachment  was  withdrawn,  need 
not  be  noticed.  The  decision  of  this  point  against  the  averment  of 
the  bill,  would  dispose  of  the  case. 

But  as  we  think  the  charges  made  in  the  bill  against 
*  Robert  Oliver,  of  false  and  fraudulent  concealment,  have  [  *  624  ] 
not  been  sustained,  it  is  due  to  the  memory  of  one  who  al- 
ways sustained  a  high  reputation  as  a  merchant  and  man  of  honor, 
to  notice  this  point. 

It  must  be  remembered  that  the  purpose  of  the  interrogatories  was 
to  ascertain  whether  Oliver  had  in  his  hands  any  credits  or  effects  of 
Lyde  Goodwin,  subject  to  attachment;  and  also,  that  Brown,  the  in- 
solvent assignee  of  Goodwin,  was  supposed  to  have  had  the  title  to 
GJoodwin's  interest  vested  in  him.  The  legitimate  inquiry  was,  there- 
fore, not  whether  Brown  had  abused  his  trust,  by  selling  or  mortgag- 
ing the  trust  property  for  the  benefit  of  Goodwin ;  or  whether  Oliver's 
daim  under  the  assignee  was  valid  or  not.  This  inquiry  was  wholly 
irrelevant  in  the  investigation,  under  the  attachment  proceeding. 
Nor  was  Oliver  bound,  in  that  investigation,  to  make  any  disclosure 
of  the  strength  or  weakness  of  his  own  title,  which  was  hostile  to 
that  of  the  plaintiff.  The  discovery  sought,  was  not  of  Oliver's 
equities,  but  of  Goodwin's  assets.  Oliver's  answers  to  the  interroga- 
tanes  were  drawn,  no  doubt,  by  learned  counsel,  fully  aware  of  the 
nature  of  the  proceedings,  and  the  rights  of  the  parties  under  them. 
The  answers  were  strictly  true  to  the  letter.  The  garnishee  had  not 
in  his  hands  '^  any  funds,  evidences  of  debt,  stocks,  certificates  of 
stock,  belonging  to  Lyde  Groodwin,  nor  any  acknowledgment  by  the 
Mexican  government  to  said  Lyde  Groodwin,"  on  which  the  attach- 
ment could  be  laid.  What  claims  or  securities  he  himself  had  as  a 
creditor  of  Goodwin,  the  plaintiff  in  that  proceeding  had  no  right 
to  inquire,  nor  was  Oliver  bound  to  answer.  K  he  had  nothing 
which  the  plaintiff  could  attach,  it  was  no  fraud  on  plaintiff  to 
keep  his  own  counsel,  and  make  no  disclosure  as  to  the  nature  of  his 
own  securities. 

The  decree  of  the  circuit  court  is,  therefore,  affirmed. 

17  H.  282.  289 ;  20  H.  586;  24  H.  81'' 
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The  United  States,  Appellants,  v.  Samuel  Davenport's  Heirs. 

15  H.  1. 

Grants  bj  tho  military  commander  of  the  Spanish  post  at  Nacogdoches,  for  the  purpose  of 
grazing,  fitted  and  used  for  that  object,  and  having  legally  defined  limits,  held  sufficient  to 
confer  an  equitable  title,  calling  for  confirmation  by  this  court. 

Though  the  petition  call  the  title  perfect,  yet  it  being  apparent,  from  facts  stated  in  the 
petition,  that  it  emanated  from  a  commander  of  a  military  post,  who  could  confer  only  an 
incipient,  and  not  a  complete  title,  according  to  the  laws  of  Spain,  the  petition  should  not 
be  dismissed  for  that  cause. 

But  as  respects  so  much  of  the  land  as  had  been  sold  by  the  United  States,  as  the  grantoei 
are  not  made  parties,  no  decree  can  be  made  in  favor  of  the  petitioners. 

The  case  is  stated  in  the  opinion  of  the  court* 
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Gushing^  (attorney-general,)  for  the  appellants. 
Baldwin  and  Johnson^  (with  whom  was  Coxe^  contra. 

'  Campbell,  X,  delivered  the  opinion  of  the  court  [  *  ^  ] 

This  cause  comes  before  this  court  by  an  appeal  from  a 
decree  of  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana. 

The  appellees  filed  their  petition  in  that  court  to  establish  their 
claim  to  a  share  in  two  grants  of  land,  situate  on  the  west- 
em  border  of  Louisiana,  in  the  country  known  as  the  *neu-   [  *  5  ] 
tral  territory,  lying  between  the  Sabine  River  and  the  Ar- 
royo Hondo. 

One  of  these  grants  was  issued  by  the  commandant  of  the  Span- 
ish post  at  Nacogdoches  to  Edward  Murphy,  the  1st  day  of  July, 
1798,  for  a  tract  of  land  called  La  Nana,  containing  92,160  acres. 
The  grantee,  in  the  month  of  November  following,  conveyed  it  to  the 
trading  firm  of  William  Bair  and  Ck).,  of  which  Murphy  and  Sam- 
uel Davenport,  the  ancestor  of  the  appellees,  were  respectively  mem- 
bers. 

The  evidence  of  the  grant  consists  in  copies  of  the  petition  of  Ed- 
ward Murphy  to  the  commandant,  dated  in  February,  1798,  for  a 
donation  of  the  tract  La  Nana,  situate  to  the  east  of  the  Sabine  River, 
on  the  road  leading  from  the  town  of  Natchitoches.  The  tract  asked 
for  forms  a  square  of  four  leagues  upon  that  road,  the  centre  of  which 
is  the  prairie  adjoining  the  Bayou  La  Nana.  The  motive  of  the  ap- 
plication was,  that  the  petitioner  might  have  summer  pasturage  for 
hb  cattle  and  other  animals.  The  petition  was  granted  by  the  com- 
mandant, and  the  procurator  was  ordered  to  place  the  grantee  in  pos- 
session. The  procurator  fulfilled  this  order  the  first  of  August,  1798, 
by  going  upon  the  land  with  the  grantee,  and,  in  the  presence  of  wit- 
nesses, ^  took  him  by  the  right  hand,  walked  with  him  a  number  of 
paces  from  north  to  south,  and  the  same  from  east  to  west,  and  he^ 
letting  go  his  hand,  (the  grantee)  walked  about  at  pleasure  on  the 
said  territory  of  La  Nana,  pulling  up  weeds  and  made  holes  in  the 
ground,  planted  posts,  cut  down  bushes,  took  up  dods  of  earth  and 
threw  them  on  the  ground,  and  did  many  other  things  in  token  of  the 
possession  in  which  he  had  been  placed  in  the  name  of  his  majesty, 
of  said  land  with  the  boundaries  and  extension  as  prayed  for." 

The  act  of  possession  was  returned  to  the  commandant,  who  di- 
lected  "  that  it  should  be  placed  in  the  protocol  of  the  post  to  serve 
as  evidence  of  the  same,  and  that  a  certified  copy  should  be  given  to 
the  person  interested."     The  conveyance  of  Murphy  to  his  firm  bears 


370         SUPREME   COURT  OF  THE  UNITED   STATES. 

Uaited  States  v,  Davenport's  Heirs.    15  H. 

date  in  the  month  of  November  after  ;  was  executed  in  the  presence 
of  the  same  commandant,  and  at  that  time  the  certified  copies  offered 
in  evidence,  purport  to  have  been  made. 

The  other  grant  is  for  a  tract  of  land  called  Los  Ormegas,  contain- 
ing 207,360  acres.  It  is  founded  on  a  petition  of  Jacinta  Mora  to 
the  commandant  of  the  same  post,  in  November,  1795,  who  asked 
for  the  concession,  that  he  might  establish  a  stock  farm  for  the  rais- 
ing of  mules,  horses,  horned  cattle,  &c.,  and  to  cultivate  the  soil.  The 
tract  described  in  the  petition  contains  six  leagues  square  on  the 
River  Sabine,  the  centre  of  the  western  line  being  opposite 
[  *  6  ]  to  the  Indian  crossing-place  of  that  river.  •  The  prayer  of  the 
petition  was  allowed  the  same  day,  and  orders  given  to  the 
procurator  to  place  the  petitioner  in  possession,  '<  with  all  the  usual 
formalities  of  style,  and  that  he  should  report  his  proceedings  for  the 
more  effectual  confirmation  of  the  property." 

This  order  was  executed  in  December,  1795,  with  the  same  cere- 
monial that  was  employed  about  the  order  upon  the  La  Nana  grant, 
and  the  act  recording  the  transaction  was  placed  in  the  protocol  of 
the  post. 

The  paper  in  evidence  is  a  certified  copy  made  by  the  com- 
mandant of  the  post  in  1806,  shortly  before  the  conveyance  of  the 
grantee  to  the  firm  of  William  Barr  and  Co.,  and  in  the  certificate 
the  copy  is  declared  to  have  been  compared  and  corrected,  and  that 
it  is  true  and  genuine. 

Besides  these  papers,  the  plaintiffs  procured  certified  copies  from 
the  officers  of  the  land-office  in  Texas,  from  copies  of  the  protocol 
made  in  1810,  which  were  submitted  by  the  firm  of  Barr  and  Co.  to 
the  governor  (Salcedo)  of  one  of  the  internal  provinces  of  New  Spain, 
of  which  this  post  was  at  the  time  a  dependency,  apparency  for  the 
purpose  of  obtaining  his  sanction,  either  to  the  authenticity  of  the 
document,  or  to  the  grant  it  evinced.  This  copy  of  the  La  Nana  pa- 
pers does  not  correspond  with  that  of  1798,  but  that  of  the  Ormegas 
grant  is  substantially  the  same  as  that  made  in  1806. 

The  plaintiffs,  further  to  support  their  claim,  offered  evidence  satis- 
factorily explaining  why  these  papers  came  to  be  deposited  in  the 
archives  of  Texas,  and  for  the  fact  of  their  discovery  there. 

These  claims  were  presented  in  1812,  to  the  commissioners  ap* 
pointed  to  ascertain  and  adjust  claims  to  lands  in  the  western  district 
of  Louisiana,  and  have  been  before  the  several  boards  which  have 
been  since  constituted  to  effect  the  same  object.  The  genuineness 
of  the  signatures  which  appear  on  these  copies  of  the  grant ;  that 
they  have  come  from  a  proper  depository ;  that  the  parties  who  no'W 
bold  them  have  claimed  them  since  the  date  of  their  titles ;  that  the 
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lands  are  fitted  for  the  objects  for  which  they  were  sought,  and  have 
been  used  for  that  purpose ;  that  surveys  and  possession  defined 
their  limits,  contemporaneously,  or  nearly  so,  with  the  grants,  are 
facts  sufficiently  established  by  the  evidence  submitted  to  the  district 
court  No  imputation  upon  the  authenticity  of  the  grants  occurs  in 
any  of  the  reports  or  acts  of  the  government,  but  in  the  various  re- 
ports of  the  boards  of  inquiry  they  have  been  treated  as  genuine, 
resting  upon  just  considerations,  and  entitled  to  confirmation  from 
the  equity  of  the  government. 

The  questions  now  arise,  have  these  grants  been  legally 
established  ?  *  Were  they  within  the  competency  of  the  per-      [  *  7  ] 
sons  making  them  ?     Are  they  binding  upon  the  faith  of  the 
government  of  the  United  States  ?     Does  it  lie  within  the  jurisdiction 
of  this  court  to  render  a  decree  favorable  to  the  petitioners  ? 

The  copies  made  by  the  Spanish  commandant  firom  the  protocol, 
and  certified  by  him  to  be  true  and  genuine,  though  dated  long  after 
the  protocol,  would  be  received  in  evidence  in  the  courts  of  Spain, 
as  possessing  equal  claims  to  credit  as  the  primordial  or  originals. 
For  the  reason,  that  those  like  these  are  certified  by  the  same  officer 
whose  attestation  gives  authenticity  to  the  protocol,  and  who  is 
charged  to  preserve  it.  2  Escriche,  Die.  de  leg.  185.  And  this  court 
for  the  same  reason  has  uniformly  received  them,  as  having  the  same 
authority.  United  States  v.  Percheman,  7  Pet.  61 ;  United  States  v 
Delespine,  16  Pet.  319,  and  cases  cited. 

In  this  case,  the  evidence  of  the  loss  or  destruction  of  the  protocol 
is  satisfactory,  and  the  copies  would  be  admitted  as  secondary  evi- 
dence upon  weU-settled  principles. 

The  power  of  the  commandants  of  posts,  in  the  Spanish  colonies, 
to  make  inchoate  titles  to  lands  within  their  jurisdictions  has  been 
repeatedly  acknowledged  by  this  court 

Under  the  laws  and  regulations  of  the  Spanish  crown,  it  is  a  ques- 
tion of  some  doubt,  whether  grants  for  the  purpose  of  grazing  cattle 
were  any  thing  more  than  licenses  to  use  the  lands,  and  whether  they 
were  designed  to  operate  upon  the  dominion.  This  question  was 
presented  in  the  case  of  The  United  States  v.  Huertas,  8  Pet.  475, 
upon  a  grant  '<  with  the  precise  condition  to  use  the  lands  for  the  pur- 
pose of  raising  cattle,  without  having  the  faculty  to  alienate  the  said 
land  by  sale,  transfer,  control  of  retrocession,  or  by  any  other  title  in 
favor  of  a  stranger  without  the  knowledge  of  this  government,"  was 
confirmed  by  a  decree  of  this  court  against  that  objection  upon  the 
part  of  the  government  8  Pet  475-709.  We  consider  the  question 
closed  by  the  decision  in  that  case,  in  reference  to  the  country  for- 
merly held  by  Spain,  lying  to  the  east  of  the  Sabine. 
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The  land  comprehended  in  these  grants  at  their  respective  dates 
was  within  the  unquestioned  dominions  of  the. crown  of  SpaixL  The 
evidence  clearly  established  that  the  commandants  of  the  posts  at 
Nacogdoches,  before  and  subsequently,  were  accustomed  to  make 
concessions  to  lands  in  the  neutral  territory.  This  was  not  at  all 
times  an  unquestioned  jurisdiction,  but  between  the  years  1790  and 
1800,  it  seems  to  have  been  generally  acquiesced  in.  Some  of  the 
grants  made  within  that  period  have  been  confirmed  by  the  United 
States.  The  dispute  of  this  jurisdiction  was  a  dispute  raised  by 
other  local  commandants,  and  had  no  relation  to  the  con- 
[  *  8  ]  troversy  which  arose  *  between  the  United  States  and  Spain, 
upon  the  construction  of  the  treaty  of  St.  Ildefonso  and  the 
limits  of  the  cession  it  made.  Had  these  grants  been  executed  after 
the  date  of  that  treaty,  they  would  probably  have  been  controlled  by 
the  doctrine  of  the  case  of  The  United  States  i;.  Reynes,  9  How.  127, 
and  those  of  a  kindred  character.  Having  been  executed  by  officers 
of  the  crown  of  Spain,  within  its  dominions,  and  in  the  exercise  of 
an  apparently  legitimate  authority,  the  presumption  is  in  favor  of  the 
rightfulness  of  the  act.  No  evidence  has  been  given  on  the  part  of 
this  government  to  impugn  it,  and  much  evidence  has  been  adduced 
to  uphold  and  sustain  it. 

The  petition  of  the  appellees  describes  the  grants  to  be  com- 
plete, wanting  nothing  to  their  validity  firom  the  authorities  of 
Spain. 

They  have  adduced  evidence  to  show  that  such  was  the  estima- 
tion in  which  they  were  held  by  the  inhabitants  of  the  district  of 
Nacogdoches.  K  the  court  had  adopted  this  conclusion  it  could 
nave  taken  no  jurisdiction  of  the  case.  Its  jurisdiction  under  the 
act  of  1844^  is  merely  to  supply  the  deficiencies  in  the  tiHes,  which 
were  in  their  incipient  state  at  the  termination  of  the  Spanish  do- 
minion. 

The  facts  pleaded,  enable  us  to  determine  the  case  without  a  refer- 
ence to  these  legal  conclusions  of  the  parties.  In  The  United  States 
V.  Clarke,  8  Pet.  436,  this  court  reviewed  the  ordinances  and  regula- 
tions of  the  crown  of  Spain  for  the  disposition  of  its  uncultivated 
lands  in  the  Indies,  so  as  to  ascertain  in  whom,  amfbng  its  officers,  tbe 
power  to  grant  resided.  Prom  the  examination,  it  was  concluded 
that  in  1774,  it  was  confided  to  the  civil  and  military  governors,  from 
whom  it  had  been  for  some  years  previously  withdrawn,  and  that  it 
remained  with  these  officers  till  a  period  subsequent  to  the  date  of 
these  grants  in  the  territories  bordering  upon  the  Gulf  of  Mexico.  The 
commandants  of  posts,  and  other  sub-delegates  of  this  officer,  wore 
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charged  only  with  a  superintendence  of  the  incipient  and  mediate 
states  of  the  title,  but  the  power  of  completely  severing  the  subject  of 
the  grant  from  the  public  domain  was  uniformly  attained  by  that 
central  jurisdiction.  We  are,  therefore,  of  the  opinion,  that  these 
concessions  must  be  treated  as  imperfect,  and  dependent  upon  the 
sanction  of  the  United  States.  Upon  a  full  examination  of  the  evi- 
dence, we  think  they  are  sustained  upon  principles  of  equity,  and  that 
the  decree  of  the  district  court  that  declares  them  to  be  valid,  should 
be  affirmed. 

That  portion  of  the  decree  which  provides  that  the  petitioners  be  en* 
titled  to  locate  so  many  acres  of  land  as  have  at  any  time  been  sold,  or 
otherwise  disposed  of,  out  of  said  subdivisions  by  the  United 
States,  or  any  other  unappropriated  land  belonging  *to  [*9] 
the  United  States,  within  the  State  of  Louisiana,  falls  with- 
in the  objections,  stated  in  the  case  of  The  United  States  v.  Moore, 
12  How.  209,  and  of  United  States  v.  McDonogh,  at  this  term,'  and 
cannot  be  maintained.  To  this  extent  the  decree  of  the  district  court 
is  reversed.  The  effect  of  which  reversal  and  of  the  decree  rendered, 
is  to  exempt  the  lands  sold  or  disposed  of  by  the  United  States  from 
the  operation  of  the  plaintiff's  claim,  and  to  leave  the  question  of  in- 
demnity between  the  claimant  and  the  political  department  of  this 
government. 

16  H.  10,  U;  21  H.  170;  1  B.  ML 


The  Unitbd  Statbs,  Appellants,  v.  Thomas  H.  Pattbrson. 

15  H.  10. 

The  petitioner,  claiming  to  represent  B*8  heirs,  as  their  assignee,  in  a  petition  for  a  confir- 
mation of  a  Spanish  grant,  and  the  evidence  of  the  assignment  to  him  being  unsatisfactory, 
it  was  ordered  that  the  confirmation  should  be  for  the  use  of  the  legal  representatives  of  B. 

A  third  pereon,  Khose  right,  if  any,  is  barred,  as  against  the  United  States,  cannot  inter- 
vene in  this  court,  and  assert  his  title  under  such  a  petition. 

Lawrence^  for  the  heirs  of  Piemas,  seeking  to  intervene. 
Baldvnnj  contra. 

•  Campbell,  J.,  delivered  the  opinion  of  the  court  [  *  12  ] 

^is  appeal  was  taken  from  a  decree  of  the  district  court 
of  the  United  States  for  the  eastern  district  of  Louisiana. 

The  appellee  claimed  in  the  district  court  a  confirmation  of  the 
grants  for  the  La  Nana  and  Los  Ormegas  tracts  of  land,  in  which 
he  asserted  an  interest  as  an  assignee  of  the  heirs  of  William  Ban, 

1  United  States  v.  Roselius  et  al.  infra j  p.  SI. 
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one  of  the  members  of  the  firm  of  William  Barr  and  Co.,  in  which 
they  had  been  vested. 

The  questions  of  law  and  fact,  arising  in  this  case,  are  the  same  as 
those  determined  in  the  case  of  The  United  States  v.  Samuel  Daven« 
port's  Heirs,  15  How.  1,  in  so  far  as  they*concern  the  validity  oi  the 
grants. 

The  evidence  of  the  purchase  by  the  plaintiff  from  the  heirs  of 
Barr  is  not  sufEcient.  No  power  of  attorney  appears  in  the  record 
to  Thompson,  who  made  the  conveyance  to  the  plaintiff  in  their 
name.  It  is  therefore  proper  that  the  decree  that  shall  be  entered 
shall  be  without  prejudice  to  their  right,  and  this  opinion  is  filed  in 
order  that  this  judgment  of  the  court  may  be  understood.  The  oper> 
ation  of  the  judgment  will  be  to  perfect  the  title  for  the  benefit  of  the 
legal  representatives  of  William  Barr. 

In  this  cause,  as  well  as  in  that  of  The  United  States  v.  Samuel 
Davenport's  Heirs,  a^motion  was  submitted  on  behalf  of  the  heirs  of 
Joseph  Piemas,  alleging  that  a  deed  from  Joseph  Piernas  to  Victor 
Portia,  dated  the  30th  August,  1804,  being  a  link  in  the  title  to  the 
Ormegas  grant,  was  not  sufficiently  proven,  and  suggesting  that  it 
was  not  a  genuine  deed,  and  praying  for  leave  to  intervene  in  this 
suit  to  sustain  their  rights  to  this  property. 

The  court  is  of  opinion  that  the  motion  cannot  be  allowed.  The 
plaintiff  commenced  his  proceedings  to  assert  his  own  claims  against 
the  United  States.  Those  proceedings  can  neither  benefit  nor  injure 
the  persons  interested  in  this  motion,  for  they  are  not  parties  to  the 
cause.  The  period  for  the  assertion  of  a  claim  under  the  act  of  con- 
gress of  17th  June,  1844,'  has  expired.  Neither  in  the  district  court 
nor  in  this  court  would  it  be  lawful  for  persons,  who  failed  to  avail 
themselves  of  the  benefit  of  that  act  during  its  operation,  to  intervene 
for  the  purpose  of  establishing  a  right  under  grants  like  these,  after 
its  expiration,  in  a  suit  commenced  by  other  persons. 

In  looking  through  the  record,  we  find  no  fact  to  authorize  the 
belief  that  the  heirs  of  Piernas  have  any  title  to  the  lands 
[  *13  ]  embraced  'in  these  grants.  If,  therefore,  it  was  compatible 
with  the  constitution  and  practice  of  this  court,  for  a  person 
to  intervene  here  in  a  litigation,  to  which  he  was  no  party  in  the 
c6urt  of  original  jurisdiction,  we  find  nothing  to  authorize  it  in  ttie 
present  instance. 

The  decree  will  be  entered  here  to  conform  to  that  pronounced  in 
the  suit  of  The  United  States  v.  Davenport's  Heirs,  15  How.  1,  witb 
the  direction  that  the  confirmation  shall  be  for  the  use  of  the  legal 
representatives  of  William  Barr,  deceased. 

21  H.  170. 

15  State,  at  Large,  676. 
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Thb  United  States,  Appellants,  v.  Jean  Baptists  D'Auterievb, 
PoNPONNE  Le  Blanc  and  others,  Heirs  and  Legal  Representatives 
of  Jean  Antoine  Beknabd  IHAuterieve,  deceased. 

15  H.  14. 

A  claim,  onder  a  grant  by  the  Western  or  Mississippi  Company,  in  1717,  to  Dnvemay,  if  it 
coald  be  supported  npon  the  evidence,  would  be  a  legal  title,  and  is  not  a  subject  of  a 
petition  under  the  act  of  May  26,  1824,  (4  Stats,  at  Laige,  52,)  as  reyiyed  by  the  act  of 
June  17,  1844,  (5  Stats,  at  Large,  676.) 

Moreover,  it  has  not  such  definite  location  and  boundaries  as  to  separate  it  from  the  public 
domain. 

If  these  objections  could  be  overcome,  upon  the  evidence  before  ibe  court  respecting  a  sub- 
sequent confirmation  by  the  Spanish  authorities,  it  would  appear  that  that  confirmation 
did  not  extend  to  the  hmd  in  question. 

The  case  is  stated  in  the  opinion  of  the  conrt. 
Oushifigj  (attorney-general,)  for  the  appellants. 
Janin  and  Taplor^  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court.  [  *  20  ] 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
the  eastern  district  of  Louisiana. 

The  heirs  of  D'Auterieve  filed  their  petition  under  the  act  of  con- 
gress of  the  17th  June,  1844,  which  provides  for  the  adjustment  of 
certain  land  claims  against  the  government,  setting  up  a  claim  to  a 
large  tract  in  the  parish  of  Iberville,  on  the  west  bank  of  the  Missis- 
sippi Bdver,  at  a  place  called  Bayou  Goula,  some  thirty  leagues 
above  the  city  of  New  Orleans.  The  decree  below  is  in  favor  of 
the  heirs,  and  the  case  is  now  before  us  on  an  appeal  by  the  United 
States. 

*The  petition  sets  out  a  charter  firom  the  king  of  France,  [  *21  ] 
in  August,  1717,  by  which  the  province  of  Louisiana  was 
granted  to  the  Western  or  Mississippi  Company ;  and  also  a  grant 
from  that  company,  in  the  same  year,  to  Paris  Duvernay,  a  wealthy 
capitalist  of  France,  of  a  tract  of  land  fronting  on  the  western  bank 
of  the  Mississippi,  opposite  Bayou  Manchac,  having  four  leagues 
front  on  the  river,  and  extending  back  in  the  rear  to  the  River  Atcha- 
falaya.  That  soon  after  this,  Duvernay  fitted  out  a  company  of 
sixty  men,  under  the  direction  of  his  agent,  Dubuisson,  all  of  whom 
arrived  at  New  Orleans  in  the  spring  of  1716,  and  immediately 
thereafter  settled  upon  the  tract ;  the  settlement  was  known  as  the 
"  Bayou  Goula  Concession,"  the  principal  establishment  being  in  the 
neighborhood  of  the  village  of  the  Bayou  Goulas  Indians.     That 
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the  settlement  was  kept  up  by  Duvernay  for  many  years  at  great 
expense,  and  under  many  difficulties,  and  contributed  materially  to- 
wards the  establishment  of  the  French  dominion  in  lower  Loui- 
siana. 

The  petition  further  states,  that  in  1765,  Duvernay,  through  his 
agent,  Tremonay  De  Cbamfret,  sold  the  tract  in  question  to  Bernard 
D' Auterieve,  the  ancestor  of  the  present  claimants,  and  delivered  to 
him  the  possession.  That  in  1769,  after  O'Reilly  had  taken  posses- 
sion of  the  province,  on  behalf  of  the  king  of  Spain,  in  pursuance  of 
the  treaty  of  1762,  he  gave  orders  that  the  Bayou  Goula  Concession 
should  be  reduced  from  four  leagues  to  twenty  arpens  front,  but  that 
Unzaga,  his  successor,  in  1772,  enlarged  it  to  forty-four  arpens  on 
the  river,  and  ordered  a  survey  of  the  same  by  Luis  Andry,  the  gov- 
ernment surveyor,  which  was  made  accordingly  on  the  12th  of  March, 
1772,  and  approved  by  the  governor,  12th  July,  of  the  same  year. 
D' Auterieve  continued  to  occupy  and  improve  the  tract,  making  it 
his  place  of  residence,  from  1765,  the  date  of  his  purchase,  till  his 
death,  24th  March,  1776.  That  the  widow  remained  in  possession 
with  her  children  till  1779,  when  she  married  Jean  Baptiste  Degruys, 
who  resided  at  Attakapas,  to  which  place  they  removed. 

The  petition  further  states,  that  about  this  time,  Galvez,  the  then 
governor  of  Louisiana,  desirous  of  introducing  some  Spanish  fam- 
ilies from  the  Canary  Islands,  as  colonists,  and  to  provide  a  set- 
tlement for  them,  made  contracts  with  various  persons  for  the  con- 
struction of  small  houses,  and,  among  others,  with  Degruys ;  who 
undertook  to  build  a  number  on  the  Bayou  Goula  Concession,  and 
to  give  up  the  front  on  the  river  to  the  use  of  these  colonists,  with 
forty  arpens  in  depth ;  that  he  built  a  number  of  these  houses,  and 
delivered  them  to  the  governor,  and  was  paid  for  them ;  but  not  in 
accordance  with  the  agreement  That  the  government  hav- 
[  •  22  ]  ing  become  engaged  in  a  war  *  against  the  province  of  West 
Florida,  the  governor  changed  his  purposes  in  behalf  of  the 
Spanish  famiUes,  and  assigned  a  different  location  for  their  accom- 
modation, but  subsequently  set  apart  this  tract  with  the  cabins 
erected,  to  a  number  of  Arcadian  emigrants,  who  had  been  some 
years  previously  driven  from  their  ancient  possessions  in  Nova  Scotia 
by  the  British  government  The  petition  states,  that  Degruys  and 
his  family  continued  to  reside  at  Attakapas,  where  they  had  other 
property;  that  the  back  land  in  Bayou  Goula  Concession,  being 
either  low  swamp  land,  or  nearly  inaccessible,  and  of  little  value,  waa 
neglected  by  the  family,  and  especially  by  Degruys,  the  head  of  it, 
and  some  portions  were  subsequently  granted  to  others  by  the  Span- 
ish government,  in  ignorance  of  the  rights  of  the  ancestors  of  the 
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present  claimants.  The  petitioners  admit  that  no  claim  was  set  up 
to  these  back  lands,  firom  the  time  the  front  was  suirendered  to  Gov- 
ernor Gralvez,  which  must  have  been  about  the  year  1780,  down  till 
1821  or  1822,  when  the  heirs  employed  the  late  Mr.  Edward  Living- 
ston, as  their  attorney,  to  inquire  into  their  claims.  They  state  that 
the  children  of  D' Auterieve,  at  the  time  of  his  death,  were  under  age ; 
that  there  were  four  of  them  ;  and  at  the  time  of  the  removal  of  the 
family  firom  the  Concession  to  Attakapas,  the  eldest,  Antoine,  was 
only  fourteen  years  old ;  the  second,  Louis,  twelve ;  the  third,  Ma- 
rigny,  six ;  the  fourth,  Dubrelet,  died  in  infancy.  Antoine  died  in 
1812,  leaving  four  children ;  Marigny,  in  1828,  leaving  no  issue ; 
Louis,  in  1814,  leaving  four  children.  These  descendants  of  D' Au- 
terieve have  instituted  the  present  proceedings.  The  widow  died  in 
1811.  Degruys,  the  husband,  was  living  at  the  commencement  of 
this  suit,  and  has  been  examined,  as  a  witness,  on  behalf  of  the 
claimants. 

These  are  the  facts  substantially,  as  stated  in  the  petition ;  and  the 
title  of  the  petitioners,  as  will  be  seen  firom  the  statement  is  founded, 
first,  upon  the  grant  or  concession  to  Duvernay  by  the  Western  or 
Mississippi  Company,  in  1717,  and  the  purchase  firom  Tremonay  de 
Chamfret,  his  agent,  in  1765,  by  ly  Auterieve,  the  ancestor,  together 
with  the  possession  and  occupation  of  the  tract,  in  1717,  down  to 
1780,  when  the  family  left  it  and  removed  to  Attakapas ;  and,  second, 
upon  the  order  of  survey  of  Unzaga,  in  1772,  the  survey  made  accord- 
ingly by  Andry,  and  the  approval  of  the  same  by  the  governor  in  the 
same  year. 

As  it  respects  the  first  ground  of  title,  the  grant  to  Duvernay,  in 
1717,  no  record  of  it  has  been  produced,  and  after  a  thorough  exam- 
ination of  the  archives  of  that  date,  both  at  New  Orleans  and  at 
Paris,  and  in  the  appropriate  offices  for  the  deposit  of  such  records, 
none  can  be  found.  The  only  proof  fiirnished  is  to  be  found  in  the 
historical  sketches  given  to  the  public,  of  the  first  settlement 
*of  Louisiana  by  the  French  government,  under  the  direc-  [  *23  ] 
tion  of  the  Western  or  Mississippi  Company,  together  with 
some  documentary  evidence  relating  to  the  settlement  of  the  planta- 
tion by  Duvernay,  through  his  agents,  such  as  powers  of  attorney, 
and  some  intermediate  transfers  of  the  titles,  in  the  course  of  the 
agency.  But  unfortunately,  neither  the  historical  sketches,  or  docu- 
mentary evidence,  furnish  any  information  as  to  the  extent  of  the 
grant  or  its  boundaries. 

The  several  historians  of  the  transactions  of  the  Western  Company 
in  Louisiana  of  that  date,  concur  in  stating  that  agriculture  was  one 
of  the  first  objects  of  encouragement  in  the  colony ;  that  the  company 
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thought  the  most  effectual  mode  of  accomplishing  it  would  be  to 
make  large  concessions  of  land  to  the  most  wealthy  and  poweiful 
personages  in  the  kingdom.  Accordingly,  one  of  four  leagues  square, 
on  the  Arkansas  River,  was  made  to  John  Law,  the  famous  projector 
of  the  company,  and  its  director-general,  together  with  twelve  others 
in  different  places  in  the  province,  and  among  them,  one  on  the  right 
bank  of  the  Mississippi,  opposite  Bayou  Manchac,  to  Paris  Duvernay, 
the  grant  in  question.  The  extent  of  these  grants  is  given  only  in 
the  instance  of  Law.  Duvernay  at  the  time  was  one  of  the  coun- 
sellors of  the  king,  and  intendant  of  the  Royal  Military  Academy  iu 
France.  In  the  course  of  the  first  year  after  the  grant  was  made,  he 
shipped  with  his  agent,  Dubuisson,  some  sixty  emigrants,  and  settled 
them  upon  the  tract,  with  the  necessary  provisions  and  implements 
for  clecuing  the  plantation,  for  the  erection  of  cabins,  and  for  bus* 
bandry,  and  in  a  few  years  after,  1724,  he  purchased  and  sent  to 
Louisiana,  some  fifty  ^aves  to  supply  labor  upon  it.  Large  sums 
of  money  were  also  expended  by  him  in  other  improvements.  But, 
notwithstanding  the  exertions  and  large  expenditures  of  the  proprietor, 
the  establishment  turned  out  unprofitable,  became  embarrassed 
through  the  neglect  and  dishonesty  of  the  agents,  and  involved  in 
litigation,  so  that  in  1765  he  made  a  sale  of  part  of  it  to  D*  Auterieve, 
as  already  stated,  and  in  the  next  year,  1766,  gave  the  residue  and 
all  his  interest  in  the  concern,  to  Claude  Tremonay,  his  nephew,  he 
agreeing  to  indemnify  him  against  any  claims  or  demands  arising 
out  of  it,  and  for  which  he  might  be  liable. 

Now,  as  it  respects  this  branch  of  the  title  set  up,  and  relied  on  by 
the  petitioners,  there  are  two  objections  to  their  proceedings  under 
the  act  of  1844,  either  of  which  is  fatal  to  a  recovery.  In  the  first 
place,  the  title,  as  derived  from  Duvernay,  if  still  a  subsisting  one  in 
them,  is  a  complete  and  perfect  one,  and  consequently  not  within 
the  first  section  of  that  act,  which  confers  the  jurisdiction 
[  *24  ]  upon  this  court.  The  place  to  litigate  it  is  in  *the  local  juris- 
diction of  the  State  by  the  common-law  action  of  ejectment 
or  such  other  action  as  may  be  provided  for  the  trial  of  the  legal  titles 
to  real  estate.  For,  although  we  are  not  able  to  speak  of  the  nature 
or  the  character  of  the  title  from  the  terms  of  the  grant,  in  the  absence 
of  that  instrument,  aU  the  evidence  which  has  been  furnished  in  re« 
lation  to  it  leads  to  the  conclusion  that  the  full  right  of  property- 
passed  to  the  original  grantee.  Even  the  length  of  possession,  which 
is  relied  on,  lays  a  foundation  for  the  presumption  of  such  a  graat, 
and  cannot  therefore  avail*  the  petitioners  here. 

And  in  the  second  place,  the  tract  claimed  as  derived  from  Duver- 
nay  is  without  boundaries  or  location.    The  only  description  that 
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has  been  referred  to,  or  which  we  have  been  able  to  find,  after  a 
pretty  thorough  search,  even  in  historical  records,  is,  that  it  was  a 
grant  of  a  large  tract  upon  the  right  bank  of  the  Mississippi  River, 
opposite  Bayou  Manchac,  a  point  some  -thirty  leagues  above  New 
Orleans.  In  the  intermediate  transfers  and  powers  of  attorney,  found 
in  the  record,  it  is  referred  to  as  a  plantation  or  concession,  known 
by  the  name  of  "  Le  Dubuisson,"  the  name  of  the  first  agent,  or  by 
the  name  of  "  Bayou  Goula  Village,"  the  name  of  an  ancient  Indian 
village  at  that  place  on  the  river.  We  have  no  evidence  of  the  extent  of 
the  concession  on  the  river,  or  of  its  depth  back,  or  of  any  landmarks 
designating  the  tract,  by  which  it  can  be  regarded  as  severed  from 
the  public  domain. 

Without,  therefore,  pursuing  this  branch  of  the  case  further,  it  is 
sufficient  to  say,  that  no  title  or  claim  of  title  has  been  made  out 
under  the  French  grant,  or  concession,  to  Duvernay,  that  could  have 
been  recognized  or  dealt  with  by  the  court  below,  under  the  limited 
jurisdiction  conferred  by  the  act  of  1844,  and  of  course  no  ground 
for  the  decree  in  that  court,  in  favor  of  the  petitioners  under  it.  The 
title,  if  any,  is  a  legal  one,  not  cognizable  under  this  act. 

The  next  branch  of  the  title  set  up  and  relied  on  by  the  petitioners, 
Is  that  derived  from  the  Spanish  government  in  1772. 

It  appears  that  O'Reilly,  who  first  established  the  Spanish  authority 
in  lower  Louisiana  in  1769,  after  the  cession  by  France  in  1762 
assumed  the  right  to  reform  and  modify  several  of  the  large  grants 
that  had  been  made  by  the  old  government  upon  the  Mississippi 
River,  and  required  of  the  occupants  to  confine  themselves  within 
fixed  and  determined  boundaries.  His  avowed  object  was  to  secure 
a  denser  population  upon  the  margin  of  that  river,  especially  above 
New  Orleans,  with  a  view  to  protect  the  province  against  the  incur- 
sions of  hostile  Indians,  and  also  against  the  border  settlements 
of  the  English,  in  case  of  a  war  between  Great  Britain  and 
Spain.  Amongst  others,  *  he  reduced  the  possession  of  [  *  25  ] 
D*  Auterieve  under  the  grant  to  Duvernay,  to  twenty  arpens 
firont  on  the  river.  Unzaga,  however,  who  succeeded  him  as  governor 
of  the  province  in  1772,  enlarged  it  to  forty-four  arpens  front,  and 
ordered  a  survey  of  the  same  by  Andry,  the  public  surveyor.  This 
survey  was  made,  returned,  and  approved  by  Unzaga  in  the  same  year. 

These  acts  of  O'Reilly  and  Unzaga  have  been  urged  as  a  con- 
firmation by  the  Spanish  government,  pro  ta/ntOj  of  the  French  grant 
to  Duvernay ;  and  it  may  be  admitted  that  they  are  entitled  to  great 
weight  in  that  aspect  of  tihe  case.  But  this  view  cannot  avail  the 
petitioners  here,  as  the  efiect  would  be  simply  the  confirmation  of  a 
complete  and  perfect  title,  which  we  have  seen  cannot  be  dealt  with 


880         SUPREME   COURT  OF  THE  UNITED  STATES. 

United  States  v.  D'Aaterieve.    15  H. 

under  this  act  of  1844.  The  title  thus  confirmed  must  necessarily 
partake  of  the  nature  of  the  one  derived  under  the  French  concession 
or  grant. 

It  has  also  been  urged,  that  this  order  of  survey  by  Unzaga  may 
be  properly  regarded  as  an  incipient  step  in  the  derivation  of  a  title 
under  the  Spanish  government,  independently  of  any  previous  grant 
—  hence  an  incomplete  title,  and  therefore  an  appropriate  case  for- 
examination  by  the  district  court,  under  the  act  of  1844.  This,  we 
think,  cannot  be  denied,  and  shall  therefore  proceed  to  examine  the 
claim  to  the  tract  in  question,  under  this  survey  by  Andry. 

We  have  before  us  the  field  notes  of  this  survey,  together  with  the 
lines  protracted  upon  the  map  accompanying  them.  They  furnish 
full  evidence,  that  the  tract  assigned  to  D'Atiterieve  by  O'Reilly  and 
Unzaga,  was  severed  firom  the  royal  domain,  and  its  boundaries 
determined ;  and,  were  there  nothing  else  in  the  case,  there  would  be 
but  little  difficulty  as  it  respects  the  title  within  these  boundaries. 
But,  as  we  have  already  seen,  it  is  admitted  that  the  firont  of  the  tract 
on  the  river  within  the  limit  of  this  survey,  and  for  forty  arpens  back, 
was  given  up  to  Governor  Galvez,  in  or  about  the  year  1780,  and 
was  subsequently  assigned  by  him  to  the  Acadian  emigrants,  under 
whom  it  is  still  held.  No  part  of  this  is  claimed  by  the  petitioners. 
But  it  is  insisted  that  this  survey  extended  back  firom  the  river  beyond 
the  forty  arpens,  and  even  to  the  Atchafalaya  River,  a  distance  of 
some  twelve  or  fifteen  miles.  The  claim  is  confined  to  this  part  of 
the  tract.  It  becomes  material,  therefore,  to  ascertain  the  extent  of 
this  survey,  especially  the  depth  back  firom  the  river.  The  upper 
side  line  is  the  boundary  between  this  and  the  adjoining  lot,  which 
then  belonged  to  Vincente  Delpino.  This  lot  was  surveyed  by  An* 
dry,  in  February,  1772,  the  month  previous  to  the  survey  of  D'Au- 
terieve  in  question ;  and  it  is  stated  in  the  field  notes  that  the  two 
lots  are  separated  by  a  strait  which  appears  to  extend  back 
[  •  26  ]  fix>m  the  river  to  the  northwest,  •and  will  serve  as  a  com- 
mon boundary  between  the  adjacent  owners.  Andry  further 
states  that  no  landmarks  have  been  made  upon  the  line,  as  the  chan- 
nel of  the  bayou  or  strait  is  taken  as  the  boundary ;  and  may  serve 
as  a  common  canal  for  both  habitations  to  get  wood  from  the  moun- 
tains. In  a  note  to  this  survey,  it  is  stated  that  lyAuterieve  and 
Delpino  had  agreed  between  themselves,  that,  in  case  the  said  bayou, 
instead  of  following  the  direction  of  the  course  of  the  line  which  was 
northwest,  should  incline  more  towards  the  west,  that  is,  upon  the 
concession  of  D'Auterieve,  then  this  canal  should  remain  the  property 
of  the  latter. 

This  survey  of  Delpino's  lot  extended  back  from  the  river  the  usual 
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depth,  which  was  forty  arpens,  or  one  mile  and  a  half.  It  was  made 
in  February,  1772.  The  survey  by  Andry  of  D' Auterieve's  lot  was 
made  in  the  next  month.  The  field  notes  of  that  survey  adopts  thiA 
bayou  or  canal  as  the  common  boundary  between  him  and  Delpino, 
in  case  the  course  of  its  channel  should  be  northwest ;  but  if  it  should 
incline  more  west,  then  it  was  to  belong  exclusively  to  D'Auterieve. 
No  other  boundary  was  designated  on  this  line ;  this  bayou,  as  said 
by  Andry,  being  supposed  to  be  the  division  until  its  course  may  be 
perceived  or  ascertfdned  after  the  land  has  been  cleared.  The  bayou 
is  drawn  upon  the  map  giving  to  it  the  course  supposed ;  and  the 
note  of  Andry  appended,  explaining  it  as  follows :  '<  Bayou  or  strait 
which  separates  the  lands  of  the  party  interested  from  the  lands 
of  Vincente  Delpino,  under  the  stipulation  expressed  in  the  cei 
tificate." 

Now  this  is  the  upper  side  line  of  D'Auterieve,  which  it  is  insisted 
on  behalf  of  the  petitioners,  extends  back  firom  the  river  not  only  the 
depth  of  forty  arpens,  but  back  to  the  Atchafalaya  River,  a  distance 
of  some  twelve  or  fifteen  miles.  This  river  is  not  mentioned  in  the 
field  notes,  nor  is  it  delineated  on  the  map,  nor  anywhere  referred  to 
as  the  terminus  of  the  line.  On  the  contrary,  the  lower  side  line  ol 
Delpino,  the  next  neighbor  above  is  adopted  as  a  common  boundary 
between  them,  and  that  line,  it  is  admitted,  extends  in  depth  but  forty 
arpens,  leaving,  therefore,  a  very  strong,  if  not  controlling  inference, 
that  this  was  also  the  depth  of  D' Auterieve's. 

In  making  the  survey,  Andry  run  out  the  two  lots  of  D'Auterieve 
separately,  that  is,  the  twenty  arpens  as  limited  by  O'Reilly,  and  ad- 
joining these,  the  addition  made  by  Unzaga,  his  successor.  This 
mode  was  adopted  as  enabling  the  surveyor  the  better  to  make  the 
requisite  allowance  for  the  sharp  bend  in  the  Mississippi  River  at  this 
stretch  of  it.  Accordingly,  after  ascertaining  the  lower  point  on  the 
river,  of  the  twenty  arpens  and  course  of  the  line  back,  An- 
dry states  in  the  field  notes,  that  *  he  traced  the  line  back,  [  *  27  ] 
marked  E,  B,  X,  as  a  common  limit  between  the  two  afore- 
said grants ;  but  he  says  he  placed  no  landmarks  on  it,  as  both  the 
grants  belonged  to  the  same  master,  and  the  interested  party  so 
desired. 

This  line  is  also  drawn  upon  the  map,  and  corresponds  with  the 
tipper  side  line  in  depth,  and  of  course  vnth  the  rear  line  of  Delpino's 
lot,  which  was  but  forty  arpens  back. 

The  field  notes  then  se^  out  in  detail  the  survey  of  the  remaining 
twenty-four  arpens  conceded  to  D'Auterieve  by  Unzaga,  and  after 
ascertaining  the  lower  point  on  the  river  and  course  of  the  lower 
side  line  back,  describes  it  as  a  line  marked  Q,  R,  S,  and  as  sepa- 
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rating  the  lot  from  Antonio  Dorval,  the  neighbor  below.  On  refer- 
ring to  the  map,  it  wUl  be  seen  that  this  line  corresponds  in  depth 
with  the  two  preceding  back  lines  of  the  survey.  Dorval's  lot  ex- 
tended in  depth  only  forty  arpens. 

The  field  notes  farther  state,  that  adopting  this  line  as  the  true 
boundary  between  D' Auterieve  and  Dorval,  his  neighbor  below,  the 
former  would  be  deprived  of  a  road  of  four  leagues  in  extent,  which 
he  had  made  through  the  mountains  and  swamps,  to  enable  him  to 
go  to  the  Atchafalaya  and  attend  to  his  cattle,  which  he  had  on  a 
vachary  at  Attakapas ;  and  this  being  so,  Andry  changed  this  lower 
line  so  as  to  include  the  road  within  the  limits  of  the  lot. 

This  completed  the  survey ;  and  it  will  be  seen,  from  the  examina- 
tion, that  there  is  not  the  slightest  ground  for  the  claim  set  up,  on 
the  part  of  the  petitioners,  that  the  tract  as  surveyed  under  the 
Spanish  order  extended  back  to  the  Atchafalaya,  or  further  than  the 
usual  depth  of  forty  arpens.  The  river  is  not  drawn  upon  the  map 
as  the  boundary  in  the  rear,  nor  is  it  designated  or  even  referred  to 
as  such  boundary  in  the  field  notes ;  on  the  contrary,  the  rear  line  of 
the  tract  as  drawn  on  the  map  corresponds  with  the  termini  of  the 
lines  traced  back  from  the  A^sissippi,  and  which  we  have  already 
described. 

Andry,  in  his  report  of  the  survey  to  Unzaga,  mentions  his  de- 
parture in  tracing  the  lower  line  of  the  lot  from  his  instructions,  with 
a  view  to  include  the  road,  and  observes,  that  he  had  bounded  him 
in  the  said  road  and  its  adjoining  lines  as  far  as  the  River  Atchafa- 
laya, subject  to  the  approbation  of  his  excellency.  This  survey  was 
approved  by  Unzaga,  and  it  is  curgued  that  this  communication  of 
Andry  implies  that  this  lower  line  of  the  tract  was  intended  to  reach 
back  to  the  Atchafalaya.  The  answer  to  this  is,  that  no  such  inten 
tion  is  to  be  found  in  the  minutes  of  the  survey  kept  at  the  time  it 
was  made,  nor  as  indicated  upon  the  map,  but  the  contrary.  And 
all  that  can  be  properly  understood  from  the  letter,  is  what  Andry 
had  previously  stated  in  the  field  notes,  namely,  that  the 
[  •  28  ]  •lower  side  line  had  been  depressed  so  as  to  give  to  D'Au- 
terieve,  the  benefit  of  his  road  of  four  leagues,  which  ex- 
tended to  the  Atchafalaya.  Had  this  alteration  not  been  made,  the 
road  leading  from  the  Mississippi  back  for  the  forty  arpens,  would 
have  fallen  within  the  limits  of  Dorval's  lot  below,  and  thus  D'Au- 
terieve  be  deprived  of  the  benefit  of  it  for  the  mile  and  a  half,  the 
depth  of  that  lot  Beyond  that  limit  he  could  have  used  it  as  before^ 
as  it  then  ran  through  the  royal  domain. 

We  cannot  infer,  from  the  ambiguous  expressions  in  the  letter  to 
Unzaga,  the  object  of  which  was  to  explain  the  reasons  for  the 
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depression  of  this  side  line  contrary  to  his  instractions,  so  as  to 
include  the  road,  an  intention  to  carry  the  survey  back  to  that  river, 
when  in  contradiction  of  the  description  as  given  in  the  field  notes, 
and  as  delineated  on  the  map.  If  Andry  had  intended  the  side  lines 
should  be  thus  carried  back,  it  would  have  been  a  simple  matter  to 
have  said  so  in  the  field  notes,  and  to  have  designated  the  river  as 
the  rear  boundary  on  the  map.  The  difference  in  the  result  is  not  so 
slight  as  to  have  been  overlooked,  or  accidental  The  survey,  as 
actually  made,  contains  probably  some  twenty-five  hundred,  or  three 
thousand  acres.  As  claimed  under  the  construction  attempted  to  be 
given  to  the  letter,  it  would  contain  but  little  short  of  half  a  million, 
a  difference  depending  upon  the  fact,  whether  the  side  Unes  which 
run  northwest  and  southwest,  and  widened  therefore  ninety  degrees, 
should  be  extended  back  one  mile  and  a  half,  or  from  twelve  to 
fifteen  miles. 

We  think  the  field  notes  and  map  should  control,  rather  than  this 
casual  phrase  in  the  letter  accompanying  them  to  Unzaga.  The 
field  notes  described  this  lower  line  by  letters  Q,  R,  S,  and  we  have 
tibe  delineation  of  it  on  the  map  corresponding  to  these  letters ;  and 
both  fix  the  terminus  in  conformity  with  the  upper  back  lines  of  the 
tract  as  already  run  and  delineated,  and  all  this  without  any  mention 
or  allusion  to  this  river  as  the  boundary  in  the  rear.  Instead  of  this, 
the  rear  line  is  protracted  on  the  map  at  the  termini  of  the  back 
lines,  thereby  expressly  excluding  the  idea  of  a  river  boundary. 

A  good  deal  of  stress  has  been  laid  upon  the  idea,  that  as  the 
French  grant  extended  back  to  the  Atchafalaya,  the  order  of  survey 
by  the  Spanish  authorities  was  intended  only  to  limit  or  diminish 
the  front  upon  the  river,  leaving  the  depth  as  before.  But  the  diffi- 
culty in  giving  any  force  to  the  suggestion  is,  that  there  is  no  evi- 
dence before  us  that  the  French  grant  extended  back  to  this  riven 
Even  the  historical  records,  mostly  relied  on  in  the  case,  furnish  no 
such  suggestion.  This  idea,  therefore,  cannot  aid  us  in  giving  the 
construction  claimed  to  the  order  of  survey. 

•  The  acts  of  the  parties  tend  strongly  to  confirm  the  [  •  29  1 
view  we  have  taken  of  this  order  of  survey.  Two  of  the 
sons  of  lyAuterieve  were  of  age  at  the  time  this  concession  was 
given  up  to  Gralvez,  in  1780,  and  the  family  removed  to  Attakapas, 
and  the  youngest  became  of  age  in  a  few  years  thereafter.  The 
eldest  died  in  1812,  the  second  in  1814,  and  the  youngest  in  1828. 

All  of  them  resided  in  the  neighborhood  of  the  tract,  and  during 
this  whole  period,  a  lapse  of  some  thirty-three  years,  no  claim  was 
made  to  it ;  nor  indeed  ever  by  any  of  the  members  of  the  family 
who  had  the  best  opportunity  of  knowing  the  facts  and  circum- 
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stances  under  which  it  was  surrendered,  and  of  the  extent  and  char- 
acter of  the  title.  The  presumption  is  very  strong,  they  must  have 
been  impressed  with  the  belief  that  all  the  right  that  belonged  to 
the  family  under  the  order  of  survey,  had  been  given  up  to  Gralvez 
by  the  arrangement  entered  into  with  him. 

The  acts  of  the  Spanish  government,  also,  in  making  concessions 
subsequently  within  the  limits  of  the  claim,  as  was  done,  show  that 
no  such  right  as  is  now  set  up  was  recognized  by  it 

In  any  view,  therefore,  that  we  have  been  able  to  take  of  the  case, 
we  think  that  the  decree  of  the  court  below  is  erroneous,  and  should 
be  reversed. 

Curtis,  J.  Justices  IVFLean,  Wayne,  Campbell,  and  myself,  do 
not  understand  the  opinion  which  has  been  delivered  by  Mr.  Justice 
Nelson,  as  intended  to  express  the  judgment  of  this  court  upon  the 
validity  of  the  complete  French  grant,  alleged  by  the  petition  to 
have  been  made  by  The  Western  Company  to  Paris  Duvemay,  in 
1717,  or  upon  the  effect  of  the  alleged  confirmation  of  such  alleged 
complete  French  title,  or  any  part  thereof,  by  the  Spanish  governors, 
O'Reilly  and  Unzaga.  The  trial  of  such  a  title  not-^eing  within 
the  jurisdiction  of  this  court  upon  this  petition,  according  to  the 
repeated  decisions  of  this  court,  and  the  plain  terms  of  the  act  of 
May  26,  1824,  under  which  we  derive  our  authority,  it  seems 
equally  clear,  that  the  questions,  whether  there  is  any  sufficient  evi- 
dence that  such  a  grant  was  made,  or  whether  it  could  be  located, 
or  whether  it  embraced  the  premises  in  question,  or  whether  it  had 
been  in  part  or  in  whole  confirmed ;  and  how  extensive  such  con- 
firmation, if  made,  was,  are  questions  not  judicially  before  us.  For 
these  questions  belong  exclusively  to  the  trial  of  that  legal  title. 

In  our  judgment,  this  embraces  the  whole  case.     It  .exhausts 
every  allegation  in  the  petition,  which  makes  no  claim  to  any  in- 
cipient or  imperfect  French  or  Spanish  title.     It  alleges 
[  *  30  ]  only  *  a  complete   French  grant,  and  a  confirmation  to 
D'Auterieve,  who  was  then  in  possession  under  it,  of  part 
of  the  land. 

Now,  the  first  section  of  the  act  of  1824,  provides  that  a  persou, 
claiming  lands  by  virtue  of  a  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  which  might  have  been  perfected  into  a 
complete  title,  may  present  a  petition  to  the  district  court,  setting 
forth,  fully,  plainly,  and  substantially,  the  nature  of  his  claim  to  the 
lands,  particularly  stating  the  date  of  the  grant,  &c.,  under  which  he 
claims ;  and  then  it  continues :  ''  and  the  said  court  is  hereby  author- 
ized and  required  to  hold  and  exercise  jurisdiction  of  every  petition 
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presented  in  conformity  with  this  act,  and  to  hear  and  determine  the 
same."  Unless,  therefore,  the  petition  is  presented  in  conformity 
with  this  act,  the  special  and  limited  jurisdiction  which  the  act  con- 
fers does  not  exist.  The  title  shown  by  this  petition  being  a  com- 
plete title,  derived  from  the  Western  Company,  and  confirmed  by 
the  Spanish  authorities,  and  the  petitioner  not  having  shown,  fully, 
plainly,  and  substantially,  or  even  by  the  most  obscure  suggestion, 
any  other  title,  we  cannot  perceive  how  this  court  has  any  jurisdic- 
tion under  the  act  of  1824.  We  add,  however,  that  if,  as  in  the  case 
of  Davenporf  s  Heirs,  15  How.  1,  at  the  present  term,  the  petition  did 
duly  aver  facts,  constituting  in  point  of  law  an  imperfect  title,  we 
should  not  consider  the  petition  defective,  though  it  might  state  an 
erroneous  legal  conclusion  from  those  facts,  and  call  the  title  a  per- 
fect one.  That  is  not  this  case,  as  may  be  seen  by  recurring  to  tbe- 
petition.  • 

Our  opinion  is,  that  this  petition  should  be  dismissed  for  want  of 
jurisdiction,  without  prejudice  to  any  legal  title  of  the  petitioners, 
and  that  no  opinion  should  be  expressed  by  this  court  upon  any 
question  of  fact  or  law  arising  upon  the  evidence. 


The  United  States,  Appellants,  v.  Christian  Roselius,  Abiai^ 
D.  Grossman,  William  E.  Liveridoe,  Francois  B.  lyAuTum,. 
Benjamin  C.  Howard,  John  Spear  Smith,  Brantz  Mater,.  John 
Gibson,  and  R.  R.  Gurley,  Executors  of  John  McDonogh, 
deceased. 

15H.SI. 

Under  the  eleventh  section  of  the  act  of  May  26, 1824,  (4  Stats,  at  Large  55,)  compensatioa 
for  lands  sold  by  the  United  States,  conld  not  be  made,  if  the  petitioner  claimed  under  a  per- 
fect title. 

Where  a  part  of  the  land  claimed  nnder  a  Spanish  title  was  granted  to,  and  accepted  by  the- 
claimant  by  an  act  of  congress,  without  any  saving  of  the  residue  of  his  claim,  this  must 
betaken  to  have  satisfied  his  whole  claim  upon  the  equity  of  the  United  States. 

If  the  grantee  had  a  perfect  legal  title  under  a  Spanish  grant,  or  an  act  of  congress,  he  could 
not  maintain  a  petition  under  the  land  acte  of  1824  and  1844,  (5  Stats,  at  Laige,  676.) 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  facts  are  stated  in  the  opinion  of  the 
court 

Gushing^  (attorney-general,)  for  the  United  States. 
No  counsel  contrd. 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  32    J 

John  McDonogh  claimed  to  be  confirmed  in  a  tract  of 
VOL.  XX.  33 
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land  bounded  in  part  by  the  River  Mississippi ;  the  front  being  40 
arpens  more  or  less ;  bounded  on  the  upper  side,  by  a  line  running 
back  from  said  river  a  distance  of  seventeen  miles,  and  two  hundred 
and  twenty-seven  perches,  more  or  less,  until  it  strikes  the  river 
Amitie,  on  a  course  by  compass  of  north  35^  west ;  on  the  lower 
side,  by  a  line  running,  back  from  said  River  Mississippi  a  distance 
of  eighteen  miles  and  twenty-two  perches,  more  or  less,  until  it  strikes 
Lake  Maurepas,  on  a  course  by  the  compass  of  north  nine  degrees 
fifty  minutes  east ;  and  bounded  on  the  rear  line  by  the  River  Amitie 

and  Lake  Maurepas. 
[  •  33  ]  •  The  petitioner  represents  that  in  the  year  1739,  Duport 
purchased  the  land  from  the  Collopissa  nation  of  Indians  ; 
and  that  said  purchase  was  confirmed  in  the  year  1769  by  the  French 
government  by  a  regular  and  formal  patent ;  and  secondly,  that  the 
claim  was  duly  presented  to,  and  approved  f>y  the  board  of  land  com- 
missioners of  the  United  States,  who  coni&rmed  it  for  the  whole 
quantity  claimed,  according  to  a  plan  of  survey.  And  that  said 
titles  were  also  recognized  and  confirmed  by  an  act  of  congress  of 
the  11th  May,  1820.^  But  the  petitioner  avers,  that  a  large  portion 
of  said  tract  of  land  has  been  sold  by  ihe  United  States,  or  confirmed 
to  actual  settlers. 

The  district  court  found  that  McDonogh  held  under  Duport  by 
regular  mesne  conveyances,  and  showed  a  title  to  the  land  by  patent, 
which  was  granted  by  the  highest  authorities  in  the  province  ;  that 
it  was  a  complete  and  frdl  title ;  and  furthermore, ''  that  the  land 
claimed  as  per  plan  of  survey  on  file  herein  was  confirmed  by  the 
report  of  the  land  commissioners  of  the  United  States  on  the  20th 
of  November,  1816." 

The  court  below  then  proceeded  to  pronounce  the  grant  of  1769 
to  be  valid ;  and  that  the  survey  thereof,  filed  as  an  exhibit  in  the 
cause,  indicates  the  metes  and  bounds,  and  the  land  is  ordered  to  be 
located  according  to  said  survey,  and  to  that  extent  the  claim  is  con- 
firmed. And  then  the  decree  proceeds  to  adjudge  that  for  all  lands 
within  these  bounds  which  have  been  sold  or  otherwise  disposed  of 
by  the  United  States,  the  petitioner  shall  be  authorized  to  enter  other 
lands  by  floating  warrants. 

Assuming  the  foregoing  facts  to  be  true,  the  question  presented  is, 
whether  jurisdiction  existed  to  make  the  decree  ? 

The  mere  fact,  standing  alone,  that  the  United  States  had  sold  or 
otherwise  disposed  of  any  part  of  the  land  here  claimed,  and  that 
compensation  could  be  made  as  provided  by  the  11th  section  of  the 
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act  of  1824,  does  not  give  jurisdiction,  as  the  power  to  award  floating 
warrants  is  an  incident  to  a  case  where  jurisdiction  exists  to  decree 
the  lands  claimed  and  to  order  that  a  patent  therefor  shall  issue ;  and 
if  the  power  to  devest  title  out  of  the  United  States  is  wanting,  none 
exists  to  decree  the  floating  warrants,  because  it  must  be  first  found 
and  adjudged,  that  the  petitioner  has  the  better  equity  to  the  land  of 
which  the  United  States  have  deprived  him  by  their  grant  to  another. 
But  there  is  another  consideration  why  this  petitioner  could  not  claim 
floating  warrants.  He  sought  a  confirmatiou  of  his  title  from  the 
United  States,  for  the  obvious  reason  that  his  grant  firom  the  French 
government,  made  in  1769,  was  invalid,  as  that  government  had  no 
interest  in  the  country  in  1769,  it  having  been  ceded  to 
Spain  in  1763.  And  if  McDonogh  was  *  forced  to  go  be-  [  *  34  ] 
hind  his  French  grant,  and  rely  on  his  Indian  pretension  to 
claim,  the  probability  was  that  he  could  establish  nothing  to  support 
his  assumption  of  title,  and  must  fail  altogether.  Under  these  cir- 
cumstances, the  United  States  confirmed  McDonogh's  claim,  without 
allowing  him  any  compensation  for  such  land  as  had  been  previously 
sold  or  disposed  to  others  within  the  boundaries  confirmed.  He 
accepted  the  confirmation  on  these  terms ;  and  as  we  are  substituted 
by  the  acts  of  1824  and  1844,  for  the  political  power,  and  required 
to  adjudge  these  claims,  as  congress  adjudged  them  before  the  act 
of  1844  was  passed,  we  are  bound  to  hold  that,  when  our  predeces- 
sors decided  McDonogh's  claim  favorably,  they  awarded  him  all  that 
he  had  a  right  to  demand,  and  which  he  sanctioned  by  accepting  the 
confirmation  on  the  terms  it  was  ofiered. 

Nothing  could  be  fraught  with  worse  consequences  as  regards 
confirmations  by  congress,  or  by  commissioners  acting  by  its  authority, 
than  to  hold,  that  when  a  doubtful  claim  was  confirmed  on  certain 
terms,  and  the  claimant  accepted  these  terms,  and  took  the  full  ben- 
efit of  the  confirmation,  that  still  he  could  come  into  the  courts  of 
justice  and  enforce  his  entire  claim  for  the  deductions  made  by 
congress,  as  if  no  adjustment  had  been  made.  Such  cases  must 
stand  on  the  footing  of  compromise;  and  all  equities  existing  when  the 
compromise  was  made,  and  not  provided  for  by  it,  must  be  deemed 
to  have  been  abandoned.  If  it  were  otherwise,  then  there  would  be 
no  end  of  these  pretensions  to  compensation,  before  congress  and  the 
courts.  But  to  hold  that  the  confirmation  was  final,  and  conclusive 
of  the  whole  claim,  (as  we  think  it  clearly  was,)  then  the  country  w^ill, 
at  last,  find  repose,  and  the  cultivator  of  the  soil  will  know  firom 
whom  to  buy,  and  take  title.  McDonogh's  claim  being  compro- 
mised, the  government  had  no  duty  imposed  on  it  to  compensate  him 
in  case  of  loss. 
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Jurisdiction  is  also  wanting  on  other  grounds.  If  the  grant  of  the 
French  government  to  Duport  was  a  complete  title,  then  no  act  on 
the  part  of  the  American  government  was  required  to  give  it  addi- 
tional validity,  as  the  treaty  of  1803,^  by  which  Louisiana  was  ac- 
quired, sanctioned  perfect  titles :  nor  was  jurisdiction  vested  in  the 
district  courts  to  adjudge  the  validity  of  perfect  tides.  This  is  the 
settled  construction  of  the  act  of  1824,  as  w^  held  by  this  court  in 
the  case  of  The  United  States  v.  Beynes,  9  How.  143, 144. 

In  the  next  place,  McDonogh  alleges  that  his  tide  was  confirmed 
by  the  United  States  in  1816,  and  again  in  1820.  The  act  of  1824 
conferred  jurisdiction  on  the  district  courts  to  adjudge  and  setde  the 
validity  of  imperfect  claims  against  the  United  States  as 
[  *  35  ]  already  stated.  But  where  the  claim  had  been  *  granted  by 
an  act  of  congress,  or  by  officers  acting  under  the  authority 
of  congress,  and  a  perfect  legal  titie  vested  in  the  grantee,  no  power 
was  conferred  on  the  courts  to  deal  with  such  titie,  because  it  needed 
no  aid.  And  because  such  an  assumption  would  of  necessity  claim 
power  in  the  courts  to  modify  the  grant  made  by  congress,  in  every 
respect,  or  to  set  it  aside  altogether. 

On  this  assumption,  the  district  courts  might  have  been  called  on 
to  readjudge  every  clcdm  that  congress  had  confirmed.  The  legis- 
lature contemplated  none  of  these  things,  when  passing  the  acts  of 
1824  and  1844. 

McDonogh  informs  us,  in  his  petition,  that  he  did  not  claim  a 
decree  for  any  land  covered  by  his  grant,  but  that  he  sought  a  decree 
for  land  warrants  to  be  located  on  other  lands  for  such  parts  as  had 
been  sold  or  disposed  of  by  the  United  States  within  the  bounds  of 
his  claim.  And  as  incident  to  this  claim  for  compensation,  he  prayed 
that  his  side  lines  might  be  widened,  so  that  the  upper  line  would 
run  north  35'='  west ;  and  the  lower  line,  north  9°  50^  east  These 
side  lines  are  about  eighteen  miles  long,  and  commence  on  the  MBs- 
sissippi  forty  arpens  apart,  but  by  widening  the  tract  claimed,  as 
decreed  by  the  district  court,  is  something  like  fifteen  miles  wide 
where  the  lines  terminate  on  the  River  Amitie,  and  Lake  MaurepaR. 
The  boundaries  were  thus  settled  by  the  court  below,  according  to 
the  power  conferred  by  the  second  section  of  the  act  of  1824,  sweep- 
ing over  a  large  tract  of  country,  and  covering  many  lands  granted 
to  others  by  the  United  States. 

The  petition  in  this  case  was  filed  in  June,  1846 ;  at  the  previous 
term  of  the  supreme  court  of  the  United  States,  the  cause  of  John 
McDonogh,  against  Milaudon,  3  How.  693,  was  decided,  on  which 
this  court  was  asked  to  revise  a  decision  of  the  supreme  court  of 

1  8  Stats,  at  I^rge,  200. 
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Louisiana,  which  settled  the  bonndaries  of  McDonogh's  grant;  hold- 
ing that  the  side  lines  could  not  diverge,  but  that  the  land  must  be 
of  equal  width  in  front  and  rear,  and  the  side  lines  parallel  to  each 
other  throughout.  The  question  in  the  state  court  being  one  of 
boundary,  and  not  involving  any  consideration  that  could  give  this 
court  cognizance,  under  the  25th  section  ^  of  the  judiciary  act,  the 
writ  of  eiTor  was  dismissed  for  want  of  jurisdiction. 

As  the  decision  of  the  supreme  court  of  Louisiana  had  settled  the 
question  of  boundary,  we  think  the  district  court  should  not  have 
disregarded  that  decision,  and  involved  the  government  in  such  seri- 
ous consequences  as  that  of  making  compensation  for  lands  not 
covered  by  McDonogh's  grant. 

K  none  of  these  objections  existed,  however,  there  is  another 
that  would  preclude  the  petitioner  from  having  compen- 
sation *  in  land  warrants.  He  does  not  state  what  lands  [  *  36  ] 
the  United  States  have  granted  to  others,  within  his  claim ; 
nor  who  the  owners  are ;  neither  does  he  make  them  parties.  These 
steps  were  required  by  the  act  of  1824,  and  not  having  been  taken  in 
this  instance,  no  general  decree  could  be  made  for  floating  warrants, 
as  was  done  by  the  district  court  We  so  held  in  the  case  of  The 
United  States  v.  Moore,  12  How.  223. 

For  the  reasons  stated,  it  is  ordered,  that  the  decree  be  reversed, 
and  the  petition  dismissed  without  prejudice  to  McDonogh's  claim. 

18  H.  539. 


Thb  United  States,  Appellants,  v.  Christian  Roselius,  Abiel  D. 
Grossman,  William  E.  Liveridgb,  Francois  B.  I^Autuin,  Ben- 
jamin C.  Howard,  John  Spear  Smith,  Brantz  Mater,  John  Gib- 
son, and  R.  R.  Gurlby,  Executors  of  John  McDonogh,  deceased 

15H.36. 

A  complete  Spanish  title  will  not  sapport  a  petition  under  the  act  of  May  26, 1824,  (4  Stats. 

at  Laige,  52.) 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.     The  case  is  stated  in  the  opinion  of  the  court 

Cushingi  (attorney-general,)  for  the  United  States. 
No  counsel  contrd. 

Tanet,  C.  J.,  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  decree  of  the  district  court  for 
*  the  eastern  district  of  Louisiana,  in  a  proceeding  instituted    [  *  37  ] 

'  1  Stats,  at  Large,  85. 
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in  that  court  by  John  McDonogh,  in  his  lifetime,  to  try  the  validily 
of  his  claim  to  certain  land  mentioned  in  his  petition.  The  proceed- 
ing was  under  the  acts  of  1824  and  1844.^ 

The  petition  was  presented  on  the  15th  of  June,  1846,  and  sets 
forth  that  he  has  a  good  and  valid  title  to  a  tract  of  land  in  the 
parish  of  Jefferson,  near  the  city  of  New  Orleans,  and  on  the  same 
side  of  the  River  Mississippi,  commencing  at  a  distance  of  eighty 
arpens  from  the  river,  and  running  back  or  in  the  rear  from  thence, 
with  the  continuous  lines  of  the  front  tract  of  twenty-one  arpens  on 
the  river,  a  distance  of  about  forty-nine  and  one  third  arpens  in  depth, 
until  one  of  the  side  lines  intersects  with  the  other  in  a  point,  including 
about  one  hundred  and  seventy-seven  and  one  third  superficial  arpens. 
That  said  tract  of  land  is  a  portion  of  a  larger  tract  which  was 
adjudicated  and  sold  on  or  about  the  17th  of  April,  1760,  to  De  Pont- 
alba,  by  order  of  the  highest  tribunal  of  the  government  of  France, 
in  Louisiana,  called  the  supreme  council  of  the  province  of  Louisi- 
ana, by  Charles  Marie  Delalande  Dapremont,  counsellor  and  assessor 
of  the  supreme  council  of  the  province,  and  attorney-general  of  the 
king  of  France  for  said  province  of  Louisiana ;  that  said  sale  and 
adjudication  by  the  order  and  authority  aforesaid,  is  fully  equivalent 
to  a  patent  to  said  land ;  the  supreme  council  of  the  province  being 
at  the  head  of  the  land-office,  granted  the  lands  and  issued  the 
patents  ;  that  after  passing  through  various  mesne  conveyances,  the 
petitioner  finally  acquired  said  tract  of  land ;  that  his  title  and  claim 
had  been  presented  and  proved  before  the  board  of  land  commis- 
sioners, who  reported  that  it  ought  to  be  confirmed,  but  the  said 
report  was  never  acted  on  by  congress ;  and  that  said  tract  of  land 
has  always  been  in  the  peaceable  and  undisturbed  possession  and 
enjoyment  of  the  petitioner,  and  those  under  whom  he  derives  his 
title,  ever  since  the  date  of  the  original  grant  thereof.  The  petitions 
therefore  prays  confirmation. 

These  are  the  facts  stated  in  this  petition ;  and  if  they  are  true,  the 
district  court  had  no  jurisdiction  of  the  case,  and  no  right  to  pro- 
nounce judgment  upon  the  validity  of  the  title.  The  acts  of  1824 
and  1844,  authorize  a  proceeding  of  this  kind  in  those  cases,  only 
where  the  title  set  up  is  imperfect,  but  equitable.  It  has  been 
repeatedly  so  held  by  this  court,  and  was  so  decided  in  the  case  of 
The  United  States  a,  Moore,  12  How.  209 ;  and  again  in  the  case  of 
The  United  States  v.  Pillerin  and  others,  13  How.  9,  as  well  as  in 
other  cases  to  which  it  is  unnecessary  to  refer.  Indeed,  the  words  of 
the  act  of  1824,  conferring  this  special  jurisdiction  on  the  district 
courts,  appear  to  be  too  plain  for  controversy. 


'  5  Stats,  at  Large,  676. 


r 


DECEMBER  TERM,  1858.  891 

United  States  r.  Dacros.    16  H. 

*  Now  the  title  set  up  by  the  petitioner  is  a  complete  legal  [  *  38  ] 
title ;  and  if  he  can  establish  the  facts  stated  in  his  petition, 
his  title  is  protected  by  the  treaty  itself,  and  does  not  need  the  aid 
of  an  act  of  congress  to  perfect  or  complete  it.  For  undbubtedly,  if. 
the  possession  of  the  land  haffbeen  held  continually  by  the  petitioner 
and  those  under  whom  he  claims,  under  the  judicial  sale  made  by  the 
French  authorities  in  1760,  the  legal  presumption  would  be  that  a 
valid  and  perfect  grant  had  been  made  by  the  proper  authority, 
although  no  record  of  it  can  now  be  found 

We  of  course  express  no  opinion  as  to  the  sufficiency  of  the  evi- 
dence to  maintain  the  complete  and  perfect  title  claimed  in  the 
petition.  That  question  is  not  before  us  on  this  appeal ;  for  as  the 
district  court  had  no  authority  to  decide  upon  it,  the  decree  must  be 
reversed  for  want  of  jurisdiction,  and  the  petition  dismissed.  But 
we  shall  dismiss  it  without  prejudice  to  the  legal  rights  of  either 
party;  leaving  the  petitioner  at  liberty  to  assert  his  rights  in  any 
court  having  competent  jurisdiction  to  decide  upon  the  validity  or 

invalidity  of  the  complete  and  perfect  title  set  up  in  his  petition. 

18  H.  689. 


Thk  United  States,  Appellants,  t;.  Joseph  Marcel  Ducros,  Alfred 

DucEos,  and  Louis  Toutant  Beauregard. 

15  fi.  38. 

The  rale,  that  a  complete  French  title  will  not  support  a  petition  under  the  act  of  May  S6, 

1824,  (4  Stats,  at  Large,  52,)  affirmed. 
A  French  grant  of  a  lot  running  baciL  to  a  lake  was  not  confirmed  by  the  Spanish  governor, 

merely  because  he  acted  quasi-judidally  on  an  inventory  of  the  deceased  grantees  estate, 

which  mentioned  the  land  as  running  back  to  the  lake, 

•  Appeal  from  the  district  court  of  the  United  States  for  [  *39  ] 
the  eastern  district  of  Louisiana.     The  facts  appear  in  the 
opinion  of  the  court 

Chishin^y  (attorney-general,)  for  the  United  States, 
No  counsel  corUrd. 

Grier,  J.,  delivered  the  opinion  of  the  court 

The  appellees  filed  their  petition  in  the  district  court  for  Louisiana, 
against  the  United  States,  under  the  act  of  congress  of  May  26, 
1824,  as  revived  by  the  act  of  June  17, 1844.^  It  sets  forth  that  they 
are  the  owners  of  a  tract  of  land  of  twenty  arpens  front  on  the  Missis- 
sippi River,  lying  about  twelve  miles  below  the  city  of  New  Orleans, 

and  extending  in  depth  to  Lake  Borgne. 

^i^— I    I. ■■■■■■  II-  ■■  ii.i   ■^— ^ 
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J  •40  ]  •That  the  said  tract  of  twenty  arpens  front  is  derived 
from  one  title,  and  until  after  the  year  1800,  had  but  one 
proprietor.  That,  in  that  year,  it  was  the  property  of  the  widow 
Toutant  Beauregard,  who  thereafter  sold  an  undivided  half  to 
Rodolph  Joseph  Ducros,  who  subsequently  made  partition  thereof, 
by  which  the  upper  half  was  assigned  to  the  widow,  and  the  lower 
to  Ducros.  That  the  rights  of  the  former  have  since  been  acquired 
by  the  petitioner,  Louis  Toutant  Beauregard,  and  the  rights  of  the 
latter,  by  Joseph  Marcel  and  Louis  Alfred  Ducros. 

That  the  widow  Beauregard  and  Rodolph  Joseph  Ducros,  hereto- 
fore filed  their  claims  to  said  lands  for  confirmation  with  the  board 
of  commissioners,  but  that  being  then  ignorant  of  the  full  extent  of 
their  rights,  they  claimed  and  obtained  the  confirmation  of  their 
titles  only  to  the  depth  of  a  league  and  a  half  from  the  Mississippi 
River.  The  petitioners  claim  that  the  confirmation  should  have  been 
to  the  depth  of  Lake  Borgne,  because  that  on  the  2d  of  March,  1764, 
Madame  Marie  Gkston,  the  widow  of  Rochemore,  who  then  was 
owner  of  the  front  tract,  obtained  from  the  French  government  of  the 
province  of  Louisiana  a  grant,  of  the  rear  of  her  said  front  tract,  with 
the  entire  depth  to  Lake  Borgne,  and  that  the  said  entire  tract  was, 
on  the  16th  of  November,  1793,  in  a  judicial  proceeding  before  Baron 
Carondelet,  adjudicated  to  said  widow  Toutant  Beauregard,  under 
whom  petitioners  claimed. 

In  support  of  their  claim,  the  petitioners  gave  in  evidence  a  granr 
from  D'Abbadie,  director-general,  &c.,  of  Louisiana,  under  the  king 
of  France,  dated  2d  of  March,  1764,  for  all  the  land  lying  in  rear  of 
her  estate,  running  t(»wards  the  lake,  (the  said  estate  having  a  front 
of  sixteen  arpens  on  the  River  Mississippi,  about  four  leagues  below 
New  Orleans,)  to  Madame  Marie  Graston. 

The  next  muniment  of  title  consists  of  copies  from  the  Spanish 
records  of  the  province,  showing  an  inventory  and  appraisement  of 
the  estate  of  Don  Louis  Toutant  Beauregard,  in  which  this  tract  of 
land  is  described  as  part  of  his  estate,  and  as  running  back  to  the 
lake  ;  and  a  legal  proceeding  before  Baron  de  Carondelet,  by  which 
it  is  vested  in  Donna  Magdalena  Cartier,  in  1793.  And  again  in 
1799,  an  inventory  and  appraisement  of  the  estate  of  Donna  Magda- 
lena Cartier  and  sale  of  the  same  (describing  said  tract  of  land  as 
before)  to  Donna  Victoria  Ducros,  widow  of  Don  Louis  Toutant 
Beauregard. 

On  the  1st  of  February,  1802,  deed  from  the  widow  to  Bodolph 
Joseph  Ducros  for  one  half,  describing  the  tract  as  of  the  ordinary 
depth  of  forty  arpens.  And  in  all  the  numerous  partitions  and  mesne 
conveyances,  bringing  down  the  title  to  the  petitioners,  the  tract  is 
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described  as  forty  orpens  deep,  till,  in  1836,  in  a  conyey- 

ance  *  in  partition,  it  is  again  desccibed  as  running  back  to  [  *  41  ] 

Lake  Borgne. 

Without  laying  any  stress  on  the  want  of  any  mesne  conveyance 
or  connection  between  widow  Ghiston  and  Don  Louis  Toutant 
Beauregard,  and  on  the  descriptions  of  the  deeds  from  the  widow 
Beauregard  and  those  claiming  under  her,  there  are  two  objections, 
which  are  fatal  to  the  recovering  of  the  petitioners  in  this  case. 

1.  It  has  been  decided  by  this  court  in  The  United  States  v. 
D'Auterieve,  10  How.  609,  that  a  grant  by  the  French  authorities, 
after  the  cession  of  Louisiana  by  France  to  Spain  in  1762,  is  void. 

And  2.  The  proceedings  before  Carondelet  in  1793,  in  the  settle- 
ment of  the  estate  of  Louis  Toutant  Beauregard,  could  not  be 
construed  as  a  confirmation  of  the  French  grant,  from  the  mere  cir- 
cumstance that  in  the  inventory,  decedent's  estate  is  described  as 
running  back  to  the  lake.  Carondelet  could  not  be  said  to  confirm, 
in  his  political  capacity,  a  title  which  is  not  even  stated  in  the  mere 
formal  proceedings  before  him  in  his  judicial  capacity.  And  if  it  had 
the  efiect  of  a  confirmation  of  the  original  French  grant,  as  that  pu. 
ports  to  be  a  perfect  title  in  fee,  it  is  not  the  subject  of  jurisdiction  of 
the  United  States  courts  under  the  acts  of  congress  under  which  this 
suit  is  brought.  This  has  been  so  firequently  decided  by  this  court, 
that  a  reference  to  cases,  or  the  reasons  for  the  decision,  may  now  b 
considered  superfluous. 

The  decree  of  the  district  court  of  Louisiana  is,  therefore,  reversed* 


Joseph  K.  Eyre  and  Algernon  E.  Ashb^rner,  Executors  of  Eliza- 
beth E.  Potter,  deceased,  v.  Samuel  "EL  Potter  and  Mauobr 
London. 

15  H.  42. 

If  a  bill  charges  actual  Arand  and  designed  imposition,  and  prays  for  relief  on  that  ground, 
under  the  prayer  for  general  relief  the  complainant  cannot  rely  on  circamstanoes  which 
may  amoant  to  a  case  for  relief  under  a  distinct  head  of  eqnity,  thongh  those  circamstanoes 
sabstantially  appear  in  the  bill,  being  charged  there  as  aiding  to  make  oat  the  case  of 
actual  fraud. 

This  rule  applied  to  a  purchase  from  a  widow,  by  her  step-son. 

Mere  inadequacy  of  consideration,  unless  extremely  gross,  does  not,  per  s«,  prove  fraud,  or 
mistake. 

Appeal  from,  the  circuit  court  of  the  United  States  for  the  district 
of  North  Carolina. 

The  bill  was  filed  by  Elizabeth  K  Potter,  during  her  lifetime,  to 
which  her  executors  afterwards  became  parties. 

The  case  is  stated  in  the  opinion  of  the  court 
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Badger y  for  the  appellants. 

# 
Brya/a  and  Ghrakam^  contra. 

•  ■ 
[  *  54  ]      *  Daniel^  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  firom  a  deoree  of  the  drcait  conrt  of  the 
United  States  for  the  district  of  North  Carolina,  by  which  decree  the 
bill  of  the  appellant  (the  complainant  in  the  circnit  court)  was  dis- 
missed with  costs. 

The  allegations  in  the  bill,  on  which  the  interposition  of  the  court 
was  invoked,  are  substantially  as  follows :  That  Samuel  Potter,  de- 
ceased, the  late  husband  of  the  complainant,  died  on  the  29th  of  May, 
1847,  possessed  of  a  large  real  and  personal  estate,  consisting  of 
houses,  in  the  towns  of  Wilmington  and  Smithvilie,  in  North  Caro- 
Una,  of  a  productive  rice  plantation,  of  an  interest  in  one  or  more 
valuable  saw-mills,  of  a  large  number  of  slaves,  of  a  considerable 
amount  of  bank  and  railroad  stocks,  and  of  other  personal  property ; 
that  the  complainant  who,  at  the  time  of  her  husband's  death,  was 
ignorant  of  the  value  of  his  property,  had,  from  recent  infortnation, 
ascertained  that  the  annual  value  of  the  real  estate  was  more  than 
06,000,  perhaps  equal  to  twice  that  sum,  and  that  her  share  in  her 
husband's  personal  property  was  worth  not  less  than  015,000 ;  that 
by  the  laws  of  North  Carolina  the  complainant,^n  addition  to  or 
year's 'maintenance  for  herself  and  family,  (in  this  instance  amount* 
ing  to  not  less  than  01,000,)  was  entitled,  in  right  of  her  dower,  to 
one  third  of  her  husband's  real  estate  during  her  life,  and  to  an  ab- 
solute property  in  a  child's  part,  or  one  sixth  of  the  personalty,  her 
husband  having  left  surviving  him  four  children  and  one  grandchild; 
that  by  the  laws  of  the  same  State,  she  had  the  prior  right  of  ad- 
ministration upon  the  estate  of  her  husband,  and  thereby  the  control 
of  his  assets,  and  a  right  to  all  the  regular  emoluments  resulting  from 
that  administration ;  that  the  complainant  is  an  aged  and  infirm 
woman,  predisposed  to  nervous  affections,  and  wholly  inexperienced 
in  the  transaction  of  business ;  that  during  the  last  illness  of  her  hus- 
band, being  overwhelmed  by  daily  and  nightly  watchings  and  anxiety, 
she  became  ill;  that,  whilst  she  was  thus  sick  and  oppressed  with 
affliction  and  infirmity,  Samuel  B.  Potter,  the  son  of  her  late  hus- 
band, professing  great  sympathy  and  affection  for  the  com- 
[  *  55  ]  plainant,  availing  himself  of  her  *  distressed  and  lonely  con- 
dition, and  of  her  ignorance  of  the  value  of  the  estate,  with 
which  he  was  familiar,  having  been  several  years  the  manager  of  it, 
combined  with  a  lawyer  by  the  name  of  Manger  London,  to  defraud 
the  complainant,  and  to  deprive  her  of  her  rights  and  interest  in  the 


DECEMBER  TERM,  1858.  895 

Eyre  V.  Potter.    15  H. 

estate,  and  succeeded  in  accomplishing  this  scheme  in  the  following 
manner :  In  the  prosecution  of  thdir  plan  they  in  the  first  place  in- 
duced the  complainant  under  an  assurance  that  the  measure  would 
be  in  accordance  with  the  wishes  of  her  late  husband,  and  would 
prove  the  best  means  of  protecting  and  securing  her  interests,  to  re- 
linquish to  the  said  Samuel  R.  Potter,  her  right  to  administer  upon 
her  husband's  estate.  In  the  next  place  by  false  representations  as 
to  the  value  of  the  estate,  and  the  expense  and  trouble  of  managing 
it,  they  prevailed  upon  her  to  seU  and  convey  to  the  said  Samuel  R. 
Potter,  by  a  deed  bearing  date  on  the  31st  of  May,  1847,  her  entire 
interest  in  this  wealthy  and  productive  estate,  for  the  paltry  considera- 
tion of  $1,000,  and  a  covenant  for  an  annuity  of  $600  during  the 
complainant's  life ;  and  that  even  this  small  allowance  was  not  other- 
wise secured  to  the  complainant  than  by  the  single  bond  of  said 
Samuel  R.  Potter,  for  the  suni  of  $2,000.  That  in  the  eagerness  to 
effect  their  iniquitous  purposes,  the  said  Potter  and  London,  in  total 
disregard  of  her  feelings  and  even  of  decency,  did,  on  the  day  of  her 
husband's  death,  and  before  his  interment,  urge  her  acquiescence  in 
their  sdlieme,  and  on  that  day  or  the  day  succeeding,  accomplished  it, 
by  extracting  from  the  complainant  a  deed  bearing  date  on  the  31st 
of  May,  1847,  conveying  to  Samuel  R.  Potter,  the  complainant's  en- 
tire interest  in  her  late  husband's  estate,  and  the  instrument  of  the 
same  date,  whereby  she  relinquished  to  the  same  individual  her  right 
to  administer  upon  that  estate.  The  bill  makes  defendants  the  said 
Samuel  R.  Potter  and  Mauger  London;  charges  upon  them  a  direct 
fraud  by  deliberate  combination,  by  misrepresentation,  both  in  the 
suppression  of  the  truth  and  the  suggestion  of  falsehood,  and  in  the 
effort  to  profit  by  the  ignorance,  the  sickness,  the  distress  and  destitu- 
tion, of  the  complainant.  The  bill  calls  for  a  full  disclosure  of  all  the 
facts  and  circumstances  attending  the  transactions  therein  alleged  to 
have  occurred ;  prays  that  the  deed  of  May  31, 1847,  from  the  com- 
plainant to  said  Samuel  R.  Potter  may  be  cancelled ;  that  the  prop- 
erty thereby  conveyed  may  be  released  and  reconveyed  to  the  com- 
plainant, and  concludes  with  a  prayer  for  general  relief. 

It  is  now  the  office  of  this  court  to  determine  how  far  the  foregoing 
allegations  are  sustained  upon  a  proper  construction  of  the  pleadings, 
or  upon  the  evidence  adduced  by  either  of  the  parties. 

•  And  here  it  may  be  proper  to  premise,  that  in  the  exam-  [  *  56  ] 
ination  of  the  case  made  by  the  bill,  it  cannot  be  considered 
as  one  of  constructive  firaud,  arising  out  of  some  peculiar  relation 
sustained  to  each  other  by  the  complainant  and  the  defendants,  and, 
therefore,  to  be  dealt  with  by  the  law  under  the  necessity  for  protect- 
ing such  relation ;  but  it  is  one  of  actual,  positive  fraud,  charged,  and 
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to  be  judged  of,  according  to  i1»  features  and  character,  as  delineated 
by  the  complainant,  and,  according  to  the  proofs  adduced  to  establish 
that  character.  Although  cases  of  constructive  fraud  are  equally 
cognizable,  by  a  court  of  equity,  with  cases  of  direct  or  positive 
fraud,  yet  the  two  classes  of  cases  would  be  met  by  a  defendant  in 
a  very  different  manner.  It  seems  to  be  an  established  doctrine  of  a 
court  of  equity,  that  when  the  bill  sets  up  a  case  of  actu^  fraud,  and 
makes  that  the  ground  of  the  prayer  for  relief,  the  plaintiff  will  not 
be  entitled  to  a  decree,  by  establishing  some  of  the  facts  quite  inde- 
pendent of  fraud,  but  which  might  of  themselves  create  a  case  under 
a  totally  distinct  head  of  equity  from  that  which  would  be  applicable 
to  the  case  of  fraud  originally  stated.  In  support  of  this  position 
may  be  cited,  as  directly  in  point,  the  case  of  Price  v.  Berrington, 
decided  by  Lord  Chancellor  Truro,  in  1851.  Vide  English  Law  and 
Equity  Reports,  voL  7,  p.  254. 

The  defendants,  in  this  case,  were  clothed  with  no  special  function, 
no  trust  which  they  were  bound  to  guard  or  to  frdfil  for  the  benefit 
of  the  complainant;  they  were  not  even  the  depositaries  of  any  pecu- 
liar facts  or  information  as  to  the  subject-matter  of  their  transactions, 
or  which  were  not  accessible  to  aU  the  world,  and  by  an  omission  or 
failure  in  the  disclosure  of  which,  they  could  be  regarded  as  perpe- 
trating a  fi^ud. 

Recurring  to  the  pleadings  in  this  case,  there  is  not  alleged  in  the 
bill  one  fact  deemed  material  to  the  decision  of  this  controversy, 
which  is  not  directly  met,  and  emphatically  denied,  by  both  the  de- 
fendants. 

Although  the  age  assumed  for  the  complainants  seems  to  be  con- 
troverted by  none  of  the  parties,  yet  the  assertions  that,  at  the  period 
of  her  husband's  death,  she  labored  under  any  unusual  infirmity ;  that 
she  was  exhausted  by  fatigue  and  by  anxious  watchings  at  the  bed 
of  sickness,  or  was  overwhelmed  with  grief,  or  even  discomposed  by 
the  event  which  severed  forever  her  connection  with  her  husband, 
are  assertions  directly  met,  and  positively  contradicted ;  and  in  fur- 
ther contravention  of  these  statements  by  the  complainant,  are  the 
averments  that  the  intercourse  of  the  complainant  with  her  late  hus- 
band, was  of  a  very  unhappy  character,  evincing  not  indifference 
merely,  but  signs  of  strong  antipathy.  Equally  direct  and  positive 
are  the  denials  in  the  answers  of  both  the  defendants,  of  the 
[  *57  ]  charges  of  *  persuasion  or  inducement  of  any  kind,  or  of  any 
concealment  or  misrepresentation  moving  from  the  defend- 
ants, by  which  the  complainant  was  or  could  have  been  influenced; 
and  it  is  expressly  denied  by  each  of  the  defendants,  that  any  propo- 
sition was  by  them,  or  either  of  them,  submitted  to  the  complainant 
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for  the  sale  of  her  interest  in  the  estate,  or  for  the  relinqaishment  of 
her  right  to  the  administration.  These  positive  denials  in  the  answers, 
being  directly  responsive  to  the  charging  part  of  the  bill,  the  latter, 
by  every  rule  of  equity  pleading,  must  be  diisplaced  by  them,  unless 
those  denials  can  be  overcome  by  evidence  aliunde.  But  by  the  pe- 
culiar frame  and  structure  of  the  bill,  in  this  case,  the  complainant 
has  imparted  to  the  answers,  a  function  beyond  a  mere  response  to 
the  recitals  or  charges  contained  in  the  bilL  The  complainant  has 
thought  proper  specifically  to  interrogate  the  defendani»,  as  to  the 
origin,  progress,  and  conditions  of  the  transactions  impugned  by  her ; 
and  as  to  the  part  borne  in  them,  both  by  the  defendants  and  the 
complainant  herself.  By  the  answers  to  these  interrogatories,  the 
complainant  must,  therefore,  be  concluded,  unless  they  can  be  over- 
thrown by  proofs.  How  stands  the  case,  in  this  aspect  of  it,  upon 
the  interrogatories  and  the  evidence  ?  The  defendants,  being  called 
on  to  disclose  minutely,  and  particularly,  their  knowledge  of,  and  their 
own  participation  and  that  of  the  complainant  in,  the  transactions 
complained  of,  declare,  that  when  those  transactions  took  place,  the 
complainant  was  in  her  usual  health ;  was  in  possession  of  all  her 
faculties,  was  exempt  from  any  of  those  influences,  such  as  grief  and 
depression,  which  might  have  rendered  her  liable  to  imposition ;  was 
in  possession,  likewise,  of  all  the  knowledge  as  to  the  subject-matter 
of  the  transactions  requisite  to  judge  of  her  own  interests ;  that  with 
such  capabilities,  and  such  knowledge,  the  complainant  herself  pro- 
posed the  arrangement  which  was  adopted,  and  although  informed 
by  both  the  defendants,  that  the  consideration  she  proffered  to  receive 
was  less  than  the  value  of  her  interests  in  the  estate,  she  urged  and 
insisted  upon  that  arrangement,  assigning  for  it  reasons,  which  are 
deemed  neither  unnatural  nor  improbable,  and  which,  although  they 
might,  to  some  persons,  appear  not  to  be  judicious,  she  had  the  right, 
nevertheless,  legally,  and  morally,  to  yield  to. 

How  does  the  history,  thus  given  by  the  defendants,  accord  with 
the  proofs  in  this  cause  ? 

And,  first,  as  to  the  state  of  complainant's  health,  and  the  condi- 
tion of  her  mind  and  spirits  as  affected  by  the  illness  and  death  of  her 
husband* 

Benjamin  Buggies,  who  says  that  he  is  acquainted  with  the  par- 
ties, states  that  he  was  with  the  husband  of  the  complainant 
•  every  day  during  his  illness,  (which  lasted  eight  or  ten  [  *  68  ] 
days,)  and  sat  up  with  him  two  nights ;  that  he  saw  the 
complainant  every  day ;  that  she  did  not  sit  up  either  night  that  the 
witness  was  there ;  that  she  exhibited  no  sign  of  distress  at  the  sick- 
ness of  her  husband,  nor  devoted  much  of  her  time  to  him,  nor 
VOL.  XX.  34 
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showed  any  sign  of  grief  at  his  death ;  that  on  the  night  of  her  has* 
band's  death,  the  complainant  attended  to  getting  his  burial-clothes, 
which  she  handed  to  the  witness,  seeming  calm  and  composed.  The 
complainant  was  not  sick  during  the  witness's  stay. 

Josephine  Bishop,  also  acquainted  with  the  parties,  was  at  the 
house  of  the  deceased  on  the  day  of  his  death,  returned  there  on  the 
second  day  after  that  event,  and  remained  three  or  four  weeks.  On 
the  morning  of  the  witness's  return,  the  complainant,  in  a  conversa- 
tion, informed  her  that  complainant  intended  to  propose  to  the  de- 
fendant, Samuel  E.  Potter,  to  make  over  to  his  wife  all  the  complain- 
ant's interest  in  her  husband's  estate.  Some  two  or  three  weeks 
affcer,  the  complainant  said  to  the  witness  that  she  had  sent  for  Mr. 
London  to  arrange  her  business  for  her,  and  felt  greatly  relieved  and 
satisfied  at  the  manner  in  which  he  had  arranged  it ;  that  she  had 
conveyed  her  interest  in  her  husband's  estate  to  Samuel  R.  Potter, 
who  was  to  give  her  two  thousand  dollars  in  cash,  six  hundred  dol- 
lars a  year  during  her  life,  to  furnish  her  board  and  a  servant,  and 
would  have  given  her  more  if  she  had  asked  it,  but  she  was  satisfied 
with  the  amount,  which  was  as  much  as  she  would  have  use  for. 
The  complainant  spoke  of  the  defendant,  London,  in  the  strongest 
terms  of  approbation.  She  further  remarked  to  the  witness,  that  she 
knew  her  interest  in  the  estate  of  her  late  husband  was  worth  much 
nore  than  she  had  asked  for  it  Yet,  at  the  time  of  her  marriage 
with  him,  she  had  made  over  her  own  property  to  her  children  by 
a  former  marriage,  and  thought  it  nothing  but  right  that  his  chil- 
dren should  have  the  benefit  of  his  property,  besides  that  the  greater 
part  of  the  property  consisted  of  slaves,  and  she  would  not  own  one 
for  any  consideration.  Witness  saw  the  complainant  every  day 
during  the  time  she  was  at  the  house ;  she  did  not  complain  of  ill 
health,  nor  appear  to  be  at  all  distressed;  and  witness  had  never  seen 
her  in  better  spirits.  The  conversations  in  which  these  declarations 
of  complainant  were  made,  were  introduced  by  the  complainant 
herself. 

Margaret  H.  Wade,  who  is  acquainted  with  the  parties,  states  that 
she  was  three  or  four  times  at  the  house  of  defendant  during  his  ill- 
ness, and  remained  three  or  four  hours  during  each  time.  Witness 
saw  the  complainant  once  only  in  the  room  of  her  husband;   she 

stayed  in  an  adjoining  room.  Witness  did  not  perceive  that 
[  *  59  ]    the  complainant  was  indisposed  in  any  way,  nor  *  did  the 

complainant  appear  to  be  grieved  during  the  illness  of  her 
husband,  nor  after  his  death.  In  a  conversation  with  witness  some 
three  or  four  days  before  decedent's  death,  the  complainant  asked  the 
witness  if  she  thought  the  decedent  could  live,  and  upon  the  reply 
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of  the  -witness  that  she  did  not  think  he  could,  the  complaiBant  ob- 
served that  she  was  provoked  at  Samuel  (the  defendant)  for  forcing 
iiim  to  take  first  one  thing  and  then  another,  '^  and  make  him  live 
any  how."  Afterwards,  on  board  of  the  steamboat,  returning  from 
SmithviUe,  from  the  funeral  of  the  decedent,  the  complainant  told 
the  witness  that  she  had  made  over  her  property  to  Samuel  R.  Potter, 
or  intended  so  doing,  on  account  of  his  wife,  Marian ;  that  she  was 
very  fond  of  her,  and  wished  to  stay  with  her  the  residue  of  her  life, 
though  she  did  not  know  that  her  friends  at  the  north  would  be  will- 
ing that  she  should  do  so. 

Without  a  further  and  more  protracted  detail  of  the  testimony 
adduced  on  the  part  of  the  defendants,  it  may  be  sufficient  merely 
to  advert  to  the  depositions  of  Julia  and  Caroline  Everett,  of  Edwin 
A.  Keith,  and  of  Sterling  B.  Everett,  (the  last  for  many  years  the 
physician  in  the  family  of  the  decedent,)  and  of  the  complainant  her- 
self, as  fully  sustaining  the  averments  in  the  answers  of  the  defend- 
ants, and  the  statements  of  the  witnesses  previously  named,  in  relation 
to  the  capacity  of  the  complainant,  to  her  disposition  and  deportment 
towards  her  late  husband,  the  effect  of  his  illness  and  death  upon  her 
health  and  spirits,  her  knowledge  of  her  rights  and  interest  in  the 
subject  of  her  transactions  with  the  defendants,  the  origin  and  fair- 
ness of  those  transactions,  the  objects  for  which,  and  the  means  and 
instrumentality  by  which,  they  were  consummated.  Nor  can  it 
escape  observation,  as  a  circumstance  of  great  if  not  of  decisive 
weight,  that  all  this  testimony  is  derived  from  persons  familiar  with 
the  parties,  living  upon  the  immediate  theatre  of  the  transactions  in 
controversy,  many  of  them  more  or  less  acquainted  with  the  subjects 
embraced  by  them,  witnesses,  aU  of  them  free  from  imputation  on 
the  score  of  interest,  and  against  whose  veracity  or  intelligence  no 
exception  is  even  hinted. 

Against  an  array  of  evidence  like  this,  the  question  of  equivalents 
or  of  exact  adequacy  of  consideration  cannot  well  be  raised.  The 
parties,  if  competent  to  contract,  and  willing  to  contract,  were  the 
only  proper  judges  of  the  motive  or  consideration  operating  upon 
them;  and  it  would  be  productive  of  the  worst  consequences  if, 
under  pretexts  however  specious,  interests  or  dispositions  subsequently 
arising  could  be  made  to  bear  upon  acts  deliberately  performed,  and 
which  had  become  the  foundation  of  important  rights  in  others.  Mere 
inadequacy  of  price,  or  any  other  inequality  in  a  bargain, 
we  are  told,  is  not  to  •  be  understood  as  constituting  per  se  [  *  60  ] 
a  ground  to  avoid  a  bargain  in  equity ;  for  courts  of  equity, 
as  well  as  courts  of  law,  act  upon  the  ground  that  every  person  who 
is  not,  from  his  peculiar  condition  or  circumsf^euices,  under  disability. 
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is  entitled  to  dispose  of  his  property  in  such  manner  and  upon  such 
terms  as  he  chooses ;  and  whether  his  bargains  are  wise  and  discreet 
or  otherwise,  or  profitable  or  unprofitable,  are  considerations  not  for 
courts  of  justice,  but  for  the  party  himself  to  deliberate  upon.  Vide 
Story's  Equity,  §  244,  citing  the  cases  of  Ghriffiths  v.  Spratiey,  1  Ck)x, 
383 ;  Copis  v.  Middleton,  2  Maddox,  409,  and  various  other  cases* 

Again,  it  is  ruled  that  inadequacy  of  consideration  is  not  of  itself 
a  distinct  principle  of  equity.  The  common  law  knows  no  such 
principle.  The  consideration,  be  it  more  or  less,  supports  the  con- 
tract. Common  sense  knows  no  such  principle.  The  value  of  a 
thing  is  what  it  will  produce,  and  it  admits  of  no  precise  standard. 
One  man,  in  the  disposal  of  his  property,  may  sell  it  for  less  than 
another  would.  If  courts  of  equity  were  to  unravel  all  these  trans- 
actions, they  would  throw  every  thing  into  confusion,  and  set  afloat 
the  contracts  of  mankind.  Such  a  consequence  would  of  itself  be 
sufficient  to  show  the  injustice  and  impracticability  of  adopting  the 
doctrine  that  mere  inadequacy  of  consideration  should  form  a  distinct 
ground  for  relief.  Still,  there  may  be  such  an  unconscionableness  or 
inadequacy  in  a  bargain,  as  to  demonstrate  some  gross  imposition  or 
some  undue  influence ;  and  in  such  cases,  courts  of  equity  ought  to 
interfere,  upon  satisfactory  ground  of  fraud ;  but  then,  such  uncon- 
scionableness or  such  inadequacy  should  be  made  out  as  would,  to 
use  an  expressive  phrase,  shock  the  conscience,  and  amount  in  itself 
to  conclusive  and  decisive  evidence  of  fraud.  Vide  Story's  Equity, 
§§  245,  246,  and  9  Yes.  246 ;  10  ibid.  219 ;  and  other  cases  there 
cited. 

But  the  contract  between  the  parties  in  this  case  should  not  be 
controlled  by  a  comparison  between  the  subject  obtained  and  the 
consideration  given  in  a  mere  pecuniary  point  of  view;  added  to  this 
were  the  motives  of  affection  for  the  wife  of  the  grantee,  the  grand- 
daughter of  the  grantor,  a  conviction  in  the  latter  of  what  justice 
dictated  towards  the  children  of  the  decedent  in  relation  to  his  prop- 
erty; the  prospect  of  ease  and  independence  on  the  part  of  this 
elderly  female ;  her  exemption  from  the  expense,  the  perplexities,  and 
hazards  of  managing  a  species  of  property  to  the  management  of 
which  expense  and  energy  and  skill  were  indispensable ;  property  to 
the  tenure  of  w^hich  she  entertained  and  expressed  insuperable  objec- 
tions. Here,  then,  in  addition  to  the  sums  of  money  paid,  or  secured 
to  be  paid,  we  see  considerations  of  great  influence,  which, 
[  •  61  ]  •naturally,  justly,  and  lawfully  might  have  entered  into  this 
contract,  and  which  we  think  cannot  be  disregarded  in  its 
interpretation,  upon  any  sound  construction  of  the  testimony  in  the 
cause.     Upon  the  first  view  of  this  case,  it  may,  in  the  spectacle  of 
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the  widow  and  the  son  bargaining  over  the  unburied  corpse  of  the 
husband  and  the  father  for  a  partition  of  his  property,  be  thought  to 
exhibit  a  proceeding  revolting  to  decorum,  and  one,  therefore,  which 
a  court  of  equity,  equally  with  a  court  of  morals,  would  be  cautious 
in  sustaining,  or  be  inclined  to  condemn ;  yet,  upon  testing  this  pro- 
ceeding by  any  principle  of  decency,  as  well  as  of  law  or  equity,  it  is 
manifest  that  it  could  not  be  disturbed  without  benefit  to  the  chief 
offender  against  such  a  test ;  for  the  evidence  incontestably  shows 
that  whatever  in  the  conduct  of  the  parties  was  inconsistent  with  the 
highest  and  most  sacred  relations  in  life  —  whatever  may  be  thought 
to  have  offended  against  the  solemnity  and  decorum  of  the  occasion, 
—was  commenced  and  pressed  to  its  consummation  by  the  plaintiff 
in  this  case.  Tried,  then,  by  this  standard,  she  should  be  left  pre- 
cisely where  she  has  placed  hersel£ 

To  avoid  the  consequences  flowing  from  the  acts  of  the  complain- 
ant touching  the  matters  of  this  controversy,  the  testimony  of  several 
witnesses,  taken  in  the  city  of  Philadelphia,  has  been  introduced,  to 
prove  the  mental  as  well  as  physical  incompetence  of  the  complain- 
ant. With  respect  to  the  character  and  purposes  of  this  testimony, 
it  may  be  remarked,  that  a  position  in  a  court  of  justice  founded 
upon  what  is  in  effect  the  stultification  of  the  person  who  assumes 
that  position,  is  one  to  be  considered  with  much  diffidence,  as  it  ad- 
mits in  general  the  factum  which  it  seeks  to  invalidate ;  and  if  the 
averments  on  which  such  position  rests  be  true,  the  person  occupy- 
ing that  position  should  be  in  court  by  guardian  or  committee.  But 
in  truth  this  testimony  establishes  no  such  position,  either  directly  or 
inferentially,  in  reference  to  the  complainant.  In  the  first  place,  all 
these  witnesses  resided  in  a  different  State,  and  at  the  distance  of 
many  hundreds  of  miles  from  the  complainant ;  and  not  one  of  them 
appears  to  have  had  any  intercourse  with  her  or  to  havis  seen  her 
even  for  a  series  of  years  preceding  the  contract  which  it  is  essayed  to 
vacate ;  nor  to  have  had  any  knowledge  of  the  existence  of  that  con- 
tract until  after  its  completion ;  nor  of  the  state  of  mind  or  of  the 
health  of  the  complainant  at  the  period  at  which  that  contract  was 
found*  In  addition  to  this  ignorance  of  these  witnesses,  of  the  trans- 
action under  review,  and  of  all  the  circumstances  surrounding  it,  there 
is  no  fact  stated  by  one  of  them  which  amounts  to  proof  of  incapacity 
on  the  part  of  the  complainant  to  comprehend  the  character 
of  her  acts,  and  of  the  legal  consequences  incident  to  *  them ;  [  *  62  ] 
and  much  less  do  they  establish,  as  to  her,  such  an  aberra- 
tion or  imbecility  of  mind  as  would  justify  a  presumption,  and 
much  less  a  legal  conclusion,  against  the  validity  of  any  and  every 
act  she  might  perform.     To  such  a  conclusion  only  could  the  general 
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expressions  of  opinion  and  belief  of  these  witnesses  apply,  and  such 
a  conclusion  they  come  very  far  short  of  establishing. 

We  are  therefore  of  opinion,  that  the  decree  of  the  circuit  court 
should  be  affirmed,  and  the  same  is  hereby  affirmed,  with  costs. 


Henry  O'Reilly,  Eugene  L.  Whitman,  and  W.  F.  B.  Hastings, 
Appellants,  v.  Samuel  F.  B.  Morse,  Alfred  Vail,  and  Francis 
O.  J.  Smith. 

15  H.  62. 

Morse  was  the  original  and  first  inventor  of  a  magnetic  telegraph,  capable  of  recording 
signs  at  a  distance. 

If  he  had  been  preceded  by  one  of  the  European  inventions,  not  patented,  or  described  in  a 
printed  publication,  his  patent  would  still  be  valid. 

Inquiries  made,  or  information  or  advice  received,  bj  a  patentee  from  men  of  science,  do  not 
impair  his  claim  to  an  invention  actually  made  hj  him. 

It  is  to  be  presumed,  that  the  reissued  patent  is  for  the  same  invention  as  the  original  patent 

Differences  in  the  description,  or  specification  of  claims,  are  consistent  with  the  identity  of 
the  thing  designed  to  be  patented  in  both  patents ;  it  being  one  object  of  allowing  a  sur- 
render, to  correct,  by  changing,  the  description,  or  the  claim,  or  both. 

One  claim,  construed  to  include  every  improvement —  in  which  the  motive  power  is  the  elec- 
tric or  galvanic  current,  and  the  result  is  the  marking  or  printing  intelligible  characters, 
signs,  or  letters  at  a  distance  — was  held  to  be  broader  than  the  patent  laws  allow,  and 
invalid.  % 

Though  a  patentee  has  not  discliumed  what  the  court  holds  to  be  invalid,  if  his  claim  to  it 
had  been  sanctioned  by  the  patent  office  and  by  a  circuit  court,  his  neglect  is  not  unreason- 
able. 

Though  a  separate  invention  was  covered  by  one  of  the  claims  in  a  surrendered  patent,  if 
that  claim  was  void  as  there  made,  the  patentee  may  take  a  distinct  patent  therefor. 

An  American  patent  is  not  invalid  because,  on  its  face,  it  does  not  run  for  the  same  time 
as  a  previous  foreign  patent,  taken  by  the  patentee  for  the  same  invention. 

[  *63  ]  *  Curtis,  J.,  having  been  of  counsel,  did  not  sitin  this  cause. 
Appeal  from  the  circuit  court  of  the  United  States  for 
the  district  of  Kenkicky.  The  opinion  of  the  court  is  intelligible 
without  detailing  the  voluminous  documentary  and  other  evidence 
The  specifications  in  question  were  as  follows :  — 

"  To  the  Commissioner  of  PcUents. 

\  *75  ]  •The  petition  of  Samuel  P.  B.  Morse, ....  represents: 
That  your  petitioner  has  invented  a  new  method  of  trans- 
mitting and  recording  intelligence  by  means  of  electro-magnetism, 
which  he  denominates  The  American  Electro- Magnetic  Telegraph, 
and  which  he  verily  believes  has  not  been  known  or  used  prior  to 
the  invention  thereof  by  your  petitioner.  Your  petitioner  further 
states,  that  the  machinery  for  a  full,  practical  display  of  his  new  in- 
vention is  not  yet  completed,  and  he  therefore  prays  protection  of  his 
right  till  he  shall  have  matured  the  machinery ;  and  desires  that  a 
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caveat  for  that  purpose  may  be  filed  in  the  confidential  archives  of 
the  patent-office,  and  preserved  in  secrecy,  according  to  the  terms 
and  conditions  expressed  in  the  act  of  congress,  in  that  case  made 
and  provided ;  he  having  paid  twenty  dollars  into  the  treasury,  and 
complied  with  other  provisions  of  the  said  act 
New  York,  Sept.  28, 1837," 

These  are  the  specifications  annexed  to  the  caveat:  — 

0 

^  The  nature  of  my  invention  consists  in  laying  an  electric  or  gal- 
vanic circuit  or  conductors  of  any  length,  to  any  distance.  These 
conductors  may  be  made  of  any  metal,  such  as  copper  or  iron 
wire,  or  strips  of  copper  or  iron,  or  of  cords  or  twine,  or  other  sub- 
stances, gilt,  silvered,  or  covered  with  any  metal  leaf,  properly  insu- 
lated in  the  ground,  or  through  or  beneath  the  water,  or  through  the 
air,  and  by  causing  the  electric  or  galvanic  current  to  pass  through 
the  circuit,  by  means  of  any  generator  of  electricity,  to  make  use  of 
the  visible  signs  of  the  presence  of  electricity  in  any  part  of  the  said 
circuit,  to  communicate  any  intelligence  from  one  place  to  another 

^  To  make  the  said  visible  signs  of  electricity  available  for  the  pur- 
pose aforesaid^  I  have  invented  the  following  apparatus,  namely  :  — 

^'  First  A  system  of  signs,  by  which  numbers,  and  consequently 
words  and  sentences,  are  signified. 

* "  Second.  A  set  of  type  adapted  to  regulate  and  com-  [  *  76  ] 
municate  the  signs,  with  cases  for  convenient  keeping  of 
the  type,  and  rules  in  which  to  set  up  the  type. 

"  Third.  An  apparatus  called  a  port  rule,  for  regulating  the  move- 
ment of  the  type  rules,  which  rules,  by  means  of  the  type,  in  their 
turn  regulate  the  times  and  intervals  of  the  passage  of  electricity. 

"  Fourth.  A  register,  which  records  the  signs  permanently. 

^  Fifth.  A  dictionary  or  vocabulary  of  words,  numbered  and  adapt- 
ed to  this  system  of  telegraph. 

^^  Sixth.  Modes  of  laying  the  conductors,  to  preserve  them  from 
injury." 

Here  is  a  description  of  feach  of  the  articles  of  the  invention,  after 
which  he  concludes  in  these  words :  — 

"  What  I  claim  as  my  invention,  and  desire  to  secure  by  letters- 
patent,  and  to  protect  for  one  year,  is  a  method  of  recording  perma- 
nently electrical  signs,  which,  by  means  of  metallic  wires,  or  other 
good  conductors  of  electricity,  convey  intelligence  between  two  or 
more  places." 

Petition  for  Patent  and  its  Specifications. 

The  caveat  was  followed,  on  the  7th  of  April,  1838,  by  the  petitioi: 
of  Mr.  Morse  for  the  patent.     It  is  to  this  effect :  — 
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"  Be  it  known,  that  I,  Samuel  F.  B.  Morse,  of  the  city,  county,  and 
State  of  New  York,  have  invented  a  new  and  useful  machine  and 
system  of  signs  for  transmitting  intelligence  between  distant  points, 
by  the  means  of  a  new  application  and  effect  of  electro-raagnetbm,  in 
producing  sounds  and  signs,  or  either,  and  also  for  recording  perma- 
nently, by  the  same  means  and  application  and  effect  of 
[  *  77  ]  electro-magnetism,  any  signs  thus  produced  *  and  represent- 
ing intelligence,  transmitted  as  before  named,  between  dis- 
tant points ;  and  I  denominate  said  invention  the  American  Electro- 
Magnetic  Telegraph,  of  which  the  following  is  a  full  and  exact  de- 
scription, to  wit :  — 

"  It  consists  of  the  following  parts :  First,  Of  a  circuit  of  electric 
or  galvanic  conductors  from  any  generator  of  electricity  or  galvanism, 
and  of  electro-magnets  at  any  one  or  more  points  in  said  circuits." 

Here  he  gives  the  several  parts  of  which  his  invention  consisted, 
and  adds  a  long  description  of  each  of  them,  and  then  sums  up  what 
he  had  af&rmed  he  had  himself  invented,  in  these  words  :  — 

"  "What  I  claim  as  my  invention,  and  desire  to  secure  by  letters- 
patent,  is  as  follows :  — 

''  1.  The  formation  and  arrangement  of  the  several  parts  of  mech- 
anism constituting  the  type  rule,  the  straight  port  rule,  the  circular 
port  rule,  the  two  signal  levers,  and  the  register  lever,  and  alarm  lever 
with  its  hammer,  as  combining,  respectively,  with  each  of  said  levers, 
one  or  more  armatures  of  an  electro-magnet,  and  as  said  parts  Bf 
severally  described  in  the  foregoing  specification. 

^^  2.  The  combination  of  the  mechanism  constituting  the  recording 
cylinder,  and  the  accompanying  rollers  and  train  wheels,  with  the 
formation  and  arrangement  of  the  several  parts  of  mechanism,  tixe 
formation  and  arrangement  of  which  are  claimed  as  above,  and  as 
described  in  the  foregoing  specification. 

3.  The  use,  system,  formation,  and  arrangement  of  type  and  of 
signs,  for  transmitting  intelligence  between  distant  points,  by  the  ap- 
plication of  electro-magnetism,  and  metallic  conductors  combined 
with  mechanism,  described  in  the  foregoing  specification. 

4.  The  mode  and  process  of  breaking,  by  mechanism,  currents  of 
electricity  or  galvanism  in  any  circuit  of  metallic  conductors,  as  de- 
scribed in  the  foregoing  specification. 

"  5.  The  mode  and  process  of  propelling  and  connecting  currents 
of  electricity  or  galvanism  in  and  through  any  desired  number  of 
circuits  of  metallic  conductors,  from  any  known  generator  of  electric- 
ity or  galvanism,  as  described  in  the  foregoing  specification. 

"  6.  The  application  of  electro-magnets  by  means  of  one  or  more 
circuits  of  metallic  conductors,  from  any  known  generator  of  electric- 
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ity  or  galvanism,  to  the  several  levers  in  the  machinery  described  in 
the  foregoing  specification,  for  the  purpose  of  imparting  mo- 
tion to  said  levers  and  operating  said  machinery,  *  and  for  [  *  78  ] 
transmitting,  by  signs  and  sounds,  intelligence  between  dis- 
tant points,  and  simultaneously  to  different  points. 

"  7.  The  mode  and  process  of  recording  or  marking  permanently 
signs  of  intelligence  transmitted  between  distant  points  and  simul- 
taneously to  diiSerent  points,  by  the  application  and  use  of  electro- 
magnetism  or  galvanism,  as  described  in  the  foregoing  specifica- 
tion. 

^  8.  The  combination  and  arrangement  of  electro-magnets,  in  one 
or  more  circuits  of  metsdlic  conductors,  with  armatures  of  magnets, 
for  transmitting  intelligence  by  signs  and  sounds,  or  either,  between 
distant  points,  and  to  difierent  points  simultaneously. 

^  9.  The  combination  and  mutual  adaptation  of  the  several  parts 
of  the  mechanism  and  system  of  type  and  of  signs,  with  and  to  the 
dictionary  or  vocabulary  of  words,  as  described  in  the  foregoing  speci 

fication." 

« 

It  appears  that  no  objection  was  found  to  the  issuing  of  the  pateu 
Ammediately,  except  that  there  had  not  been  filed  with  the  specified^ 
Vions  a  duplicate  set  of  the  drawings,  and  that  the  commissionei 
wrote  in  answer  to  an  application  for  it,  to  this  effect,  on  the  1st  of 
May.     To  this  Mr.'  Morse  replied :  — 

"New  York  City UniverBity, May  15, 1838. 

•  Hon.  Henry  L.  Ellsworth. 

"Dear  Sir:  Excuse  the  delay  in  answering  your  letter  of  the 
1st  instant,  relative  to  a  duplicate  set  of  drawings  for  my  letters- 
patent.  May  I  ask  the  favor  of  you  to  delay  issuing  the  letters- 
\)atent  until  you  hear  from  me  in  Europe,  as  I  fear  issuing  them 
^ere  will  at  present  interfere  with  my  plans  abroad. 

'*  I  sail  to-morrow  in  the  ship  Europe  for  Liverpool.     Farewell.*' 

American  Patent^  1840. 

•  On  recurring  to  his  former  application  for  his  patent,  [  •  81   ] 
which  had  remained  on  the  files  of  the  office,  the  duplicate 
0et  of  his  drawings  were  still  wanting ;  but  having  supplied  this,  and 
complied  with  some  other  directions  of  the  commissioner,  the  patent 
was  issued. 

It  was  sealed,  and  bears  date  June  30, 1840. 

The  specifications  filed  in  1838,  on  the  application  for  the  patent, 
are  annexed  to  it  as  part  thereof. 
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1840  Patent  reissued,  1846. 

[  *  82  ]  *  In  January,  1846,  the  specifications  of  the  invention  and 
description  of  the  mode  of  its  operation  having  been  sup- 
posed to  be,  in  some  respects,  defective,  the  patent  ^was  surrendered, 
and  a  new  patent  taken  out  in  its  stead.  It  contained,  among  others, 
this  claim :  — 

'^  I  also  claim  the  combination  of  two  or  more  circuits  of  galvan- 
ism or  electricity,  generated  by  independent  batteries,  by  means  of 
electro-magnetism,  as  above  described." 

Patent  for  1846, /or  New  Improvement, 

But,  on  the  16th  April,  1846,  Mr.  Morse  applied  for,  and  ob- 
tained another  patent  for  an  improvement  on  his  own  original  in- 

.  vention. 
[  *  83  ]  *  He  sums  up  his  claim  under  this  patent  in  these  words : 

"  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters-patent,  is  the  receiving  magnet,  or  a  magnet  having  a  similar 
character,  that  sustains  such  a  relation  to  the  register  magnet,  or 
other  magnetic  contrivances  for  registering,  and  the  length  of  the 
current  or  telegraphic  line,  as  will  enable  me  to  accomplish,  with  the 
aid  of  a  main  gsdvanic  battery,  and  the  introduction  of  a  local  bat- 
tery, such  motion  or  power  for  registering  as  could  not  be  obtained 
otherwise,  without  the  use  of  a  much  larger  galvanic  battery. 

'<  I  claim,  as  my  invention,  the  use  of  a  local  battery  and  magne^ 
in  combination  with  a  battery  and  magnet  connected  with  the  main 
Une  or  lines  of  conductors  for  the  purpose  above  specified. 

^'  I  also  claim  the  combination  of  the  apparatus  connected  with 
the  clock-work,  for  setting  ofif  the  paper  and  stopping  it  with  the 
pen  lever,  [M.] 

^  I  also  claim  the  combination  of  the  points  aflixed  in  the  pea 
lever,  with  the  grooved  roller,  [N.]  for  marking  on  paper  as  above 
described." 

But,  on  the  13th  June,  1848,  on  the  supposition  there  were  some 
defects  in  the  specifications  of  each  of  these  two  patents  then  extant, 
they  were  both  surrendered  and  cancelled,  and  new  patents  obtained 
in  the  stead  of  each  respectively.     And, 

These  are  the  patents  upon  which  the  exclusive  right  to  the  em- 
ployment of  the  telegraph  is  claimed  by  the  complainant 

The  United  States  of  America, 
To  all  to  whom  these  Letters-patent  shall  come: 
Whereas,  Samuel   F.  B.    Morse,  Poughkeepsie,  New  York,  has 
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'alleged  that  he  has  invented  a  new  and  useful  improve-  [  *  84  ] 
ment  in  the  mode  of  communicatiDg  information  by  signals, 
by  the  application  of  electro-magnetism,  (for  which  letters-patent 
were  granted  on  the  20th  June,  1840,  which  letters-patent  were  sur- 
rendered and  rescinded  on  the  15th  day  of  January,  1846,  which  last 
letters-patent  are  hereby  cancelled  on  account  of  a  defective  specifi- 
cation,) which  he  states  has  not  been  known  or  used  before  his  appli- 
cation ;  has  made  oath  that  he  is  a  citizen  of  the  United  States,  that 
he  does  verily  believe  that  he  is  the  original  and  first  inventor  or  dis- 
coverer of  the  said  improvement,  and  that  the  same  has  not,  to  the  best 
of  his  knowledge  and  belief,  been  previously  known  or  used ;  has  paid 
into  the  treasury  of  the  United  States  the  sum  of  fifteen  dollars,  and 
presented  a  petition  to  the  commissioner  of  patents,  signifying  a  de- 
sire of  obtaining  an  exclusive  property  in  the  said  improvement,  and 
praying  that  a  patent  may  be  granted  for  that  purpose. 

These  are  therefore  to  grant,  according  to  law,  to  the  said  Samuel 
F.  B.  Morse,  hb  heirs,  administrators  or  assigns,  for  the  term  of  four- 
teen  years  from  the  twentieth  day  of  June,  one  thousand  eight  hun- 
dred and  forty,  the  full  and  exclusive  right  and  liberty  of  making, 
constructing,  using,  and  vending  to  others  to  be  used,  the  said  im- 
provement—a description  whereof  is  given  in  the  words  of  the  said 
Samuel  F.  B.  Morse,  in  the  schedule  hereunto  annexed,  and  is  made 
part  of  these  presents. 

The  schedule  annexed  is  in  these  words :  — 

To  all  to  whom  these  Presents  shall  come : 

Be  it  known  that  I,  Samuel  F.  B.  Morse,  now  of ,  the 

State  of  New  York,  have  invented  a  new  and  useful  apparatus  for, 
and  a  system  of  transmitting  intelligence  between  distant  points  by 
means  of  electro-magnetism,  which  puts  in  motion  machinery  for 
producing  sounds  or  signs  and  recording  said  signs  upon  paper  or  other 
suitable  material,  which  invention  I  denominate  the  American  Elec- 
tro Magnetic  Telegraph,  and  that  the  following  is  a  full,  dear,  and 
exact  description  of  the  principle  or  character  thereof,  which  distin- 
guishes it  from  all  other  telegraphs  previously  known ;  and  of  the 
manner  of  making  and  constructing  said  apparatus,  and  of  applying 
said  system,  reference  being  had  to  the  accompanying  drawings  mak- 
ing part  of  this  specification. 

Hero  follows  a  description  of  the  instruments,  and  of  the  mode 
of  their  operation,  which  will  b^  omitted  here  and  adverted  to  here- 
after. 

These  particular  specifications  and  descriptions  completed,  the  pat- 
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entee  sums  up  what  he  intends  it  should  be  understood 
[  *  85  ]  *he  had  and  had  not  invented;  and  after  disclaiming  all 

pretensions  to  the  invention  of  what  he  says  was  before 
known. 

He  specifies  what  he  affirms  he  had  himself  discovered  or  invented, 
and  thus  designates  his  improvement  or  improvements,  a  description 
whereof  he  had  just  before  given  in  this  his  schedule,  and  which  is 
made  part  of  the  patent 

"  First.  Having  thus  fully  described  my  invention,  I  wish  it  to  be  un- 
derstood that  I  do  not  claim  the  use  of  the  galvanic  current,  or  cur- 
rent of  electricity,  for  the  purpose  of  telegraphic  communications, 
generally ;  but  what  I  specially  claim  as  my  invention  and  improve- 
ment, is  making  use  of  the  motive  power  of  magnetism,  when  de- 
veloped by  the  action  of  such  current  or  currents,  substantially  as  set 
forth  in  the  foregoing  description  of  the  first  principal  part  of  my  in- 
vention, as  means  of  operating  or  giving  motion  to  machinery,  which 
may  be  used  to  imprint  signals  upon  paper  or  other  suitable  material, 
or  to  produce  sounds  in  any  desired  manner,  for  the  purpose  of 
telegraphic  communication  at  any  distances. 

"  The  only  ways  in  which  the  galvanic  currents  had  been  proposed 
to  be  used,  prior  to  my  invention  and  improvement,  were  by  bubbles 
resulting  from  decomposition,  and  the  action  or  exercise  of  electrical 
power  upon  a  magnetized  bar  or  needle ;  and  the  bubbles  and  deflec- 
tions of  the  needles,  thus  produced,  were  the  subjects  of  inspection, 
and  had  no  power,  or  were  not  applied  to  record  the  communication. 
I  therefore  characterize  my  invention  as  the  first  recording  or  printing 
telegraph  by  means  of  electro-magnetism. 

<<  There  are  various  known  modes  of  producing  motion  by  electro- 
magnetism,  but  none  of  these  had  been  appUed  prior  to  my  inven- 
tion and  improvement,  to  actuate  or  give  motion  to  printing  or  re- 
cording machinery,  which  is  the  chief  point  of  my  invention  and 
improvement. 

^  Second.  I  also  claim  as  my  invention  and  improvement,  the  em- 
ployment of  the  machinery  called  the  register  or  recording  instru- 
ment, composed  of  the  train  of  clock-wheels,  cylinders,  and  other 
apparatus,  or  their  equivalent,  for  removing  the  material  upon  which 
the  characters  are  to  be  imprinted,  and  for  imprinting  said  characters, 
substantially  as  set  forth  in  the  foregoing  description  of  the  second 
principal  part  of  my  invention. 

^  Third.  I  also  claim,  as  my  invention  and  improvement,  the  com- 
bination of  machinery  herein  described,  consisting  of  the  generation 
of  electricity,  the  circuit  of  conductors,  the  contrivance  for  closing 
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and  breaking  the  drcmt,  the  electro*magnet,  the  pen  or  contdyance 
for  marking,  and  the  machinery  for  sustaining  and  r^oving 
the  paper,  altogether  constituting  one  apparatus  *  of  tele-  [  *  86  ] 
graphic  machinery,  which  I  denominate  the  American  Elec- 
tro Magnetic  Telegraph. 

"  Fourth.  I  also  claim  as  my  invention,  the  combination  of  two  or 
more  galvanic  or  electric  circuits,  with  independent  batteries,  substan- 
tially by  the  means  herein  described,  for  the  purpose  of  obviating  the 
diminished  force  of  electro-magnetism  in  long  circuits,  and  enabling 
me  to  command  sufficient  power  to  put  in  motion  registering  or  re- 
cording machinery  at  any  distance. 

"  Fifth.  I  claim,  as  my  invention,  the  system  of  signs,  consisting 
of  dots  and  spaces,  and  of  dots,  spaces,  and  horizontal  lines,  for  nu- 
merals, letters,  words,  or  sentences,  substantially  as  herein  set  forth 
and  illustrated,  for  telegraphic  purposes. 

^  Sixth.  I  also  claim  as  my  invention  the  system  of  signs,  consist- 
ing of  dots  and  spaces,  and  of  dots,  spaces,  and  horizontal  lines,  sub- 
stantially as  herein  set  forth  and  illustrated,  in  combination  with  ma- 
chinery for  recording  them,  as  signals  for  telegraphic  purposes. 

"  Seventh.  I  also  claim  as  my  invention,  the  types,  or  their  equiva- 
lent, and  the  type  rule  and  post  rule,  in  combination  with  the  signal 
lever  or  its  equivalent,  as  herein  described,  for  the  purpose  of  breaking 
and  closing  the  circuit  of  galvanic  or  electric  conductors. 

^  Eighth.  I  do  not  propose  to  limit  myself  to  the  specific  machin- 
ery, or  parts  of  machinery,  described  in  the  foregoing  specifications 
and  claims  ;  the  essence  of  my  invention  being  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current,  which  I  call  electro-magnet- 
ism, however  developed,  for  making  or  printing  intelligible  charac- 
ters, letters,  or  signs,  at  any  distances,  being  a  new  application  of 
that  power,  of  which  I  claim  to  be  the  first  inventor  or  discoverer." 

1846  latent  reissued  1848. 

This  patent  is  the  reissue  of  the  patent  of  April,  1846,  and  is  for 
a  new  and  useful  improvement  in  ^  electro-magnetic  telegraphs."  It 
grants  the  exclusive  use  to  the  patentee  for  the  term  of  fourteen 
years,  fi'om  the  11th  day  of  April,  1846,  and  refers  in  the  common 
form  to  the  schedule  annexed  for  the  specifications  of  the  improve- 
ment.    This  schedule  is  in  these  words: — 

^  Be  it  known  that  I,  Samuel  F.  B.  Morse, have  invented  a 

new  and  useful  improvement  in  the  Electro- Magnetic  Telegraph,  and 
I  do  hereby  declare  that  the  following  is  a  fall,  clecur,  and  exact  de- 
Bciiption  of  the  object,  construction,  and  operation  thereofy  reference 
VOL.  XX.  35 
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being  had  to  the  accompanying  drawings,  and  making  part  of  the 

same. 
[  •  87  ]       •  "  Object  of  the  invention. 

'<  The  original  and  final  object  of  all  telegraphing,  is  the 
communication  of  intelligence  at  a  distance  by  signs  or  signals. 

«  Various  modes  of  telegraphing,  or  making  signs  or  signals  at  a 
distance,  have  for  ages  been  in  use.  The  signs  employed  heretofore 
have  had  one  quality  in  common.  They  are  evanescent  —  shown  or 
heard  a  moment,  and  leaving  no  trace  of  their  having  existed.  The 
various  modes  of  these  evanescent  signs  have  been  by  beacon  fires 
of  different  characters,  by  flags,  by  balls,  by  reports  of  firearms,  by 
bells  heard  from  a  distant  position,  by  movables,  arms  irom  posts,  &c 

<^  I  do  not,  therefore,  claim  to  be  the  inventor  CKf  telegraphs  gener- 
ally. The  electric  telegraph  is  a  more  recent  kind  of  telegraph,  pro« 
posed  within  the  last  century,  but  no  practical  plan  was  devised  until 
about  sixteen  years  ago.  Its  distinguishing  feature  b  the  employment 
of  electricity  to  effect  the  same  general  result  of  communicating  intel- 
ligence at  a  distance  by  signs  or  signals. 

'^  The  various  modes  of  accomplishing  this  end  by  electricity  have 
been, 

'<  The  employment  of  common  or  machine  electricity,  as  eady  as 
1787,  to  show  an  evanescent  sign  by  the  divergence  of  pith  balls. 

'^  The  employment  of  common  or  machine  electricily,  in  1794,  to 
show  an  evanescent  sign  by  the  electric  spark* 

<<  The  employment  of  voltaic  electricity,  in  1809,  to  show  an  evanes- 
cent sign  by  the  evolution  of  gas  bubbles,  decomposed  from  solution 
in  a  vessel  of  transparent  glass. 

"  The  employment  of  voltaic  electricity  in  the  production  of  tem- 
porary magnetism,  in  1820,  to  show  an  evanescent  sign  by  deflecting 
a  magnet  or  compass  needle. 

^'  The  result  contemplated  from  all  these  electric  telegraphs  was 
the  production  of  evanescent  signs  or  signals  only. 

<<  I  do  not,  therefore,  claim  to  have  first  applied  electricity  to  tel^ 
graphing  for  the  purpose  of  showing  evanescent  signs  and  signals. 

^'  The  original  and  final  object  of  my  telegraph  is  to  imprint  char- 
acters at  any  distance  as  signals  for  intelligence ;  its  object  is  to  mark 
or  impress  them  in  a  permanent  manner. 

<^  To  obtain  this  end,  I  have  applied  electricity  in  two  distinct  ways. 
1.  I  have  applied,  by  a  novel  process,  the  motive  power  of  el€>ctro- 
magnetism,  or  magnetism  produced  by  electricity,  to  operate  ma« 
chinery  for  printing  signals  at  any  distance.  2.  I  have  applied  the 
chemical  eflects  of  electricity  to  print  signals  at  any  distance. 

(<  The  apparatus  or  machine  with  which  I  mark  or  imprint  signs 
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*or  letters  for  telegraphic  purposes  at  a  distancei  I  thus   [  *88  ] 
describe." 

Here  follows  a  description  of  the  instruments,  and  of  how  they  are 
employed.  After  which  the  patentee  sums  up,  and  specifies  what  he 
affirms  he  had  invented,  and  desires  to  have  secured  to  him  by  the 
grant,  in  these  words :  — 

'^  First  What  I  claim  as  my  invention,  and  desire  to  secure  b;^ 
letters-patent,  is  the  employment,  in  a  main  telegraphic  circuit,  of  a 
device  or  contrivance  called  the  receiving  magnet,  in  combination  with 
a  short  local  independent  circuit  or  circuits,  each  having  a  register  and 
register  magnet,  or  other  magnetic  contrivances,  for  registering,  and 
sustaining  such  a  relation  to  the  register  magnet,  or  other  magnetic 
contrivances  for  registering,  and  to  the  length  of  circuit  of  telegraphic 
line,  as  wiU  enable  me  to  obtain,  with  the  aid  of  a  galvanic  battery 
and  main  circuit,  and  the  intervention  of  a  local  battery  and  local 
circuit,  such  motion  or  power  for  registering  as  could  not  be  obtained 
otherwise  without  the  use  of  a  much  larger  galvanic  battery,  if  at 
alL 

^^  Second.  I  also  claim  as  my  invention,  the  combination  of  the 
apparatus  called  the  self-stopping  apparatus,  connected  with  the 
clock-work  by  the  register,  for  setting  said  register  in  action,  and  stop- 
ping it  with  the  pen  lever  F,  as  herein  described. 

<^  Third.  I  also  claim  as  my  invention  the  combination  of  the  point 
or  points  of  the  pen  and  pen  lever,  or  its  equivalent,  with  the  grooved 
roller,  or  other  equivalent  device,  over  which  the  paper,  or  other  mate- 
rial suitable  for  marking  upon,  may  be  made  to  pass  for  the  purpose  of 
receiving  the  impression  of  the  characters ;  by  which  means  I  am  en- 
abled to  mark  or  print  signs  or  signals  upon  paper  or  other  fabric,  by 
indentation,  thus  dispensing  with  the  use  of  coloring  matter  for  mark- 
ing, as  specified  in  my  letters-patent  of  January  15, 1846." 

GriUet  and  Chase^  for  the  appellants. 

Campbell  and  Hardingj  of  Philadelphia,  and  Oiffordj  of  New  YorlQ 
contra. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  *  106  ^ 

In  proceeding  to  pronounce  judgment  in  this  case,  the 
court  is  sensible,  not  only  of  its  importance,  but  of  the  difficulties  in 
some  of  the  questions  which  it  presents  for  decision.     The  case  was 
argued  at  the  last  term,  and  continued  over  by  the  court  for  the  pur- 
pose of  giving  it  a  more  deliberate  examination.     And  since  the  con- 
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tinuance^  we  have  received  from  the  coansel  on  both  sides  printed 
arguments,  in  which  all  of  the  questions  raised  on  the  trial  have  been 
fuUy  and  elaborately  discussed. 

The  appellants  take  three  grounds  of  defence.  In  the  first  place, 
they  deny  that  Professor  Morse  was  the  first  and  original  inventor  of 
the  Electro-Magnetic  Telegraphs  described  in  his  two  reissued  pat- 
ents of  1848.  Secondly,  they  insist  that  if  he  was  the  original  inven- 
tor, the  patents  under  which  he  claims  have  not  been  issued  con- 
formably  to  the  acts  of  congress,  and  do  not  confer  on  him  the  right 
to  the  exclusive  use.  And  thirdly,  if  these  two  propositions  are  de- 
cided against  them,  they  insist  that  the  Telegraph  of  O'Reilly  is  sub- 
stantially different  from  that  of  Professor  Morse,  and  the  use  of  it, 
therefore,  no  infringement  of  his  rights. 

In  determining  these  questions  we  shall,  in  the  first  instance,  confine 
our  attention  to  the  patent  which  Professor  Morse  obtained  in  1840, 
and  which  was  reissued  in  1848.  The  main  dispute  between  the 
parties  is  upon  the  validity  of  this  patent ;  and  the  decision  upon  it  will 
dispose  of  the  chief  points  in  controversy  in  the  other. 

In  relation  to  the  first  point,  (the  originality  of  the  invention,)  many 
witnesses  have  been  examined  on  both  sides. 

It  is  obvious  that,  for  some  years  before  Professor  Morse  made  bis 
invention,  scientific  men  in  different  parts  of  Europe  were  earnestly 
engaged  in  the  same  pursuit.  Electro-magnetism  itself  was  a  recent 
discovery,  and  opened  to  them  a  new  and  unexplored  field  for  their 
labors,  and  minds  of  a  high  order  were  engaged  in  developing  its 

power,  and  the  purposes  to  which  it  might  be  applied. 
[  •  107  ]  •  Professor  Henry,  of  the  Smithsonian  Institution,  states  in 
his  testimony  that,  prior  to  the  winter  of  1819-20,  an  elec- 
tro magnetic  telegraph  —  that  is  to  say,  a  telegraph  operating  by  the 
combined  influence  of  electricity  and  magnetism  — was  not  possible; 
that  the  scientific  principles  on  which  it  is  founded  were  until  then 
unknown ;  and  that  the  first  fact  of  electro-magnetism  was  discovered 
by  Oersted,  of  Copenhagen,  in  that  winter,  and  was  widely  published, 
and  the  account  everywhere  received  with  interest. 

He  also  gives  an  account  of  the  various  discoveries,  subsequently 
made  from  time  to  time,  by  different  persons  in  different  places,  de* 
veloping  its  properties  and  powers,  and  among  them  his  own.  He 
commenced  his  researches  in  1828,  and  pursued  them  with  ardor  and 
success,  from  that  time  until  the  telegraph  of  Professor  Morse  was 
established  and  in  actual  operation.  And  it  is  due  to  him  to  say 
that  no  one  has  contributed  more  to  enlarge  the  knowledge  of  elec- 
tro magnetism,  and  to  lay  the  foundations  of  the  great  invention  of 
which  we  are  speaking,  tlian  the  professor  himself. 
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It  is  unnecessary,  however,  to  give  in  detail  the  discoveries  enu- 
merated by  him — either  his  own  or  those  of  others.  But  it  appears 
from  his  testimony  that  very  soon  after  the  discovery  made  by  Oer^ 
sted,  it  was  believed  by  men  of  science  that  this  newly-discovered 
power  might  be  used  to  communicate  intelligence  to  distant  places. 
And  before  the  year  1823,  Ampere,  of  Paris,  one  of  the  most  success- 
ful cultivators  of  physical  science,  proposed  to  the  French  Academy, 
a  plan  for  that  purpose.  But  his  project  was  never  reduced  to  prac- 
tice. And  the  discovery  made  by  Barlow,  of  the  Royal  Military 
Academy  of  Woolwich,  England,  in  1825,  that  the  galvanic  current 
greatly  diminished  in  power  as  the  distance  increased,  put  at  rest,  for 
a  time,  all  attempts  to  construct  an  electro-magnetic  telegraph.  Sub- 
sequent discoveries,  however,  revived  the  hope ;  and  in  the  year  1832, 
when  Professor  Morse  appears  to  have  devoted  himself  to  the  subject, 
the  conviction  was  general  among  men  of  science  everywhere  that 
the  object  could,  and  sooner  or  later  would  be,  accomplished. 

The  great  difficulty  in  their  way  was  the  fact  that  the  galvanic 
current,  however  strong  in  the  beginning,  became  gradually  weaker 
as  it  advanced  on  the  wire ;  and  was  not  strong  enough  to  produce 
a  mechanical  effect,  after  a  certain  distance  had  been  traversed.  But, 
encouraged  by  the  discoveries  which  were  made  from  time  to  time, 
and  strong  in  the  belief  that  an  electro-magnetic  telegraph  was  prac- 
ticable, many  eminent  and  scientific  men  in  Europe,  as  well  as  in  this 
country,  became  deeply  engaged  in  endeavoring  to  surmount  what 
appeared  to  be  the  chief  obstacle  to  its  success.  And  in  this 
state  of  *  things  it  ought  not  to  be  a  matter  of  surprise  that  [  *  108  ] 
four  different  magnetic  telegraphs,  purporting  to  have  over- 
oome  the  difficulty,  should  be  invented  and  made  public  so  necurly  at 
the  same  time  that  each  has  claimed  a  priority ;  and  that  a  close  and 
careful  scrutiny  of  the  facts  in  each  case  is  necessary  to  decide  be- 
tween them.  The  inventions  were  so  nearly  simultaneous,  that  nei- 
ther inventor  can  be  justly  accused  of  having  derived  any  aid  from 
the  discoveries  of  the  other.  * 

One  of  these  inventors,  Doctor  Steinhiel,  of  Munich,  in  Germany, 
communicated  his  discovery  to  the  Academy  of  Science  in  Paris,  on 
the  19th  of  July,  1838,  and  states,  in  his  communication,  that  it  had 
been  in  operation  more  than  a  year. 

Another  of  the  European  inventors.  Professor  Wheatstone,  of 
London,  in  the  month  of  April,  1837,  explained  to  Professors  Henry 
and  Bache,  who  were  then  in  London,  his  plan  of  an  electro-magnetic 
telegraph,  and  exhibited  to  them  his  method  of  bringing  into  action  a 
second  galvanic  circuit,  in  order  to  provide  a  remedy  for  the  diminu- 
tion of  force  in  a  long  circuit;  but  it  appears,  by  the  testimony  of 

36* 
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Professor  Oale,  that  the  patent  to  Wheatstone  and  Cooke  was  not 
sealed  until  January  21, 1840,  and  their  specification  was  not  filed  until 
the  21st  of  July  in  the  same  year;  and  there  is  no  evidence  that  any 
description  of  it  was  published  before  1839. 

The  remaining  European  patent  is  that  of  Edward  Davy.  His 
patent,  it  appears,  was  sealed  on  the  4th  of  July,  1838,  but  his  speci- 
fication was  not  filed  until  January  4, 1839 ;  and  when  fhese  two  Eng- 
lish patents  are  brought  into  competition  with  that  of  Morse,  they 
must  take  date  from  the  time  of  filing  their  respective  specifications. 
For  it  must  be  borne  in  mind  that,  as  the  law  then  stood  in  England, 
the  invcQtor  was  allowed  six  months  to  file  the  description  of  his  in- 
vention after  his  patent  was  sealed;  while,  in  this  country,  the  filing 
of  the  specification  is  simultaneous  with  the  application  for  patents. 

The  defendants  contend  that  all,  or  at  least  some  one  of  these 
European  telegraphs,  were  invented  and  made  public  before  the  dis- 
covery claimed  by  Morse ;  and  that  the  process  and  method  by  which 
he  conveys  intelligence  to  a  distance  is  substantially  the  same,  with 
the  exception  only  of  its  capacity  for  impressing  upon  paper  the  marks 
or  signs  described  in  the  alphabet  he  invented. 

Waiving,  for  the  present,  any  remarks  upon  the  identity  or  simili- 
tude of  these  inventions,  the  court  is  of  opinion  that  the  first  branch 
of  the  objection  cannot  be  maintained,  and  that  Morse  was  the  first 
and  original  inventor  of  the  telegraph  described  in  his  specification, 
and  preceded  the  three  European  inventions  relied  on  by  the  defend- 
ants. 
[  *  109  ]  *  The  evidence  is  full  and  dear  that,  when  he  was  return- 
ing firom  a  visit  to  Europe,  in  1832,  he  was  deeply  engaged 
upon  this  subject  during  the  voyage ;  and  that  the  process  and  means 
were  so  far  developed  and  arranged  in  his  own  mind,  that  he  was 
confident  of  ultimate  success.  It  is  in  proof  that  he  pursued  these 
investigations  with  unremitting  ardor  and  industry,  interrupted  oc- 
casionally by  pecuniary  embarrassments;  and  we  think  that  it  is 
established  by  the  testimony  of  Professor  Qsle  and  others  that,  early 
in  the  spring  of  1837,  Morse  had  invented  his  plan  for  combining  two 
or  more  electric  or  galvanic  circuits,  with  independent  batteries,  for 
the  purpose  of  overcoming  the  diminished  force  of  electro-magnetism 
in  long  circuits,  although  it  was  not  disclosed  to. the  witness  until 
afterwards  ;  and  that  there  is  reasonable  ground  for  believing  that  he 
had  so  far  completed  his  invention,  that  the  whole  process,  combina- 
tion, powers,  and  machinery,  were  arranged  in  his  mind,  and  that  the 
delay  in  bringing  it  out  arose  from  his  want  of  means.  For  it  re- 
quired the  highest  order  of  mechanical  skill  to  execute  and  adjust  the 
nice  and  delicate  work  necessary  to  put  the  telegraph  into  operationi 
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and  the  slightest  error  or  defect  would  have  been  fatal  to  its  success. 
He  had  not  the  means  at  that  time  to  procure  the  services  of  work- 
men  of  that  character ;  and  without  their  aid  no  model  could  be  pre- 
pared which  would  do  justice  to  his  invention.  And  it  moreover 
required  a  large  sum  of  money  to  procure  proper  materials  for  the 
work.  He,  however,  filed  his  caveat  on  the  6th  of  October,  1837, 
and,  on  the  7th  of  April,  1838,  applied  for  his  patent,  accompanying 
his  application  with  a  specification  of  his  invention,  and  describing 
the  process  and  means  used  to  produce  the  effect  It  is  true  that 
O'Reilly,  in  his  answer,  alleges  that  the  plan  by  which  he  now  com- 
bines two  or  more  galvanic  or  electric  currents,  with  independent 
batteries,  was  not  contained  in  that  specification,  but  discovered  and 
interpolated  afterwcurds ;  but  there  is  no  evidence  whatever  to  sup- 
port this  charge.  And  we  are  satisfied,  from  the  testimony,  that  the 
plan,  as  it  now  appears  in  his  specification,  had  then  been  invented, 
and  was  actually  intended  to  be  described. 

With  this  evidence  before  us,  we  think  it  is  evident  that  the  inven- 
tion of  Morse  was  prior  to  that  of  Steinheil,  Wbeatstone,  or  Davy. 
The  discovery  of  Steinheil,  taking  the  time  which  he  himself  gave  to 
the  French  Academy  of  Science,  cannot  be  understood  as  carrying 
it  back  beyond  the  months  of  May  or  June,  1837.  And  that  of 
Wheatstone,  as  exhibited  to  Professors  Henry  and  Bache,  goes  back 
only  to  April  in  that  yecur.  And  there  is  nothing  in  the  evidence  to 
carry  back  the  invention  of  Davy  beyond  the  4th  of  Janu- 
ary, 1839,  when  his  specification  *was  filed,  except  a  publi-  [  *110  ] 
cation  said  to  have  been  made  in  the  London  Mechanics' 
Magazine,  January  20, 1838;  and  the  invention  of  Morse  is  justiy 
entitied  to  take  date  from  early  in  the  spring  of  1837.  And  in  the 
description  of  Davy's  invention,  as  given  in  the  publication  of  Janu- 
ary 20,  1838,  there  is  nothing  specified  which  Morse  could  have  bor- 
rowed ;  and  we  have  no  evidence  to  show  that  his  invention  ever  was 
or  could  be  carried  into  successful  operation. 

In  relation  to  Wheatstone,  there  would  seem  to  be  some  discrep- 
ancy in  the  testimony.  According  to  Professor  Grale's  testimony,  as 
before  mentioned,  the  specification  of  Wheatstone  and  Cooke  was  not 
filed  until  July  21, 1840,  and  his  information  is  derived  from  the  Lon- 
don Journal  of  Arts  and  Sciences.  But  it  appears,  by  the  testimony 
of  Edward  F.  Barnes,  that  this  telegraph  was  in  actual  operation  in 
1839.  And,  in  the  case  of  The  Electric  Telegraph  Company  v.  Brett 
and  Littie,  10  Common  Pleas  Reports,  838,  by  Scott,  his  specification 
is  said  to  have  been  filed  December  12, 1837.  But  if  the  last  men- 
tioned date  is  taken  as  the  true  one,  it  would  not  make  his  invention 
prior  to  that  of  Morse.     And  even  if  it  would,  yet  this  case  must  be 
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decided  by  the  testimony  ia  the  record,  and  we  cannot  go  oat  of  it, 
and  take  into  consideration  a  fact  stated  in  a  book  of  reports. 
Moreover,  we  have  noticed  this  case  merely  because  it  has  been 
pressed  into  the  argument  The  appellants  do  not  mention  it  in 
their  answer,  nor  put  their  defence  on  it.  And  if  the  evidence  of  its 
priority  was  conclusive,  it  would  not  avail  them  in  this  suit.  For 
they  cannot  be  allowed  to  surprise  the  patentee  by  evidence  of  a 
prior  invention,  of  which  they  gave  him  no  notice. 

But  if  the  priority  of  Morse's  invention  was  more  doubtful,  and  it 
was  conceded  that  in  fact  some  one  of  the  European  inventors  hsui 
preceded  him  a  few  nfonths  or  a  few  weeks,  it  would  not  invalidate 
his  patent.  The  act  of  congress  provides  that,  when  the  patentee 
believes  himself  to  be  the  first  inventor,  a  previous  discovery  in  a 
foreign  country  shall  not  render  hb  patent  void,  unless  such  discovery, 
or  some  substantial  part  of  it,  had  been  before  patented,  or  describe 
in  a  printed  publication. 

Now,  we  suppose  no  one  will  doubt  that  Morse  believed  him- 
self to  be  the  original  inventor,  when  he  applied  for  his  patent  in 
April,  1838.  Steinheil's  discovery  does  not  appear  to  have  been  ever 
patented,  nor  to  have  been  described  in  any  printed  publication  until 
July  of  that  year.  And  neither  of  the  English  inventions  are  shown 
by  the  testimony  to  have  been  patented  until  after  Morse's  applica* 
tion  for  a  patent,  nor  to  have  been  so  described  in  any  pre- 
[  *111  ]  vious  publication  as  to  embrace  *any  substantial  part  of 
his  invention.  And  if  his  application  for  a  patent  was 
made  under  such  circumstances,  the  patent  is  good,  even  if  in  point 
of  fact  he  was  not  the  first  inventor. 

In  this  view  of  the  subject,  it  is  unnecessary  to  compare  the  tele- 
graph of  Morse  with  these  European  inventions,  to  ascertain 
whether  they  are  substantially  the  same  or  not  If  they  were  the 
same  in  every  particular,  it  would  not  impair  his  rights.  But  it  is 
impossible  to  examine  them,  and  look  at  the  process  and  the  machin* 
ery  and  results  of  each,  so  far  as  the  facts  are  before  us,  without 
perceiving  at  once  the  substantia]  and  essential  difference  between 
them,  and  the  decided  superiority  of  the  one  invented  by  Professor 
Morse. 

Neither  can  the  inquiries  be  made,  or  the  information  or  advice  he 
received  from  men  of  science  in  the  course  of  his  researches,  impair 
his  right  to  the  character  of  an  inventor.  No  invention  can  possibly 
be  made,  consisting  of  a  combination  of  different  elements  of  power, 
without  a  thorough  knowledge  of  the  properties  of  each  of  them, 
and  the  mode  in  which  they  operate  on  each  other.  And  it  can 
make  no  difference,  in  this  respect,  whether  he  derives  his  informa- 
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tion  from  books,  or  from  conversation  with  men  skilled  in  the  science. 
If  it  were  otherwise,  no  patent,  in  which  a  combination  of  different 
elements  is  used,  coold  ever  be  obtained.  For  no  man  ever  made 
such  an  invention  without  having  first  obtained  this  inform  ation, 
unless  it  was  discovered  by  some  fortunate  accident  And  it  is 
evident  that  such  an  invention  as  the  Electro- Magnetic  Telegraph 
could  never  have  been  brought  into  action  without  it.  For  a  very 
high  degree  of  scientific  knowledge,  and  the  nicest  skill  in  the  me- 
chanic arts,  are  combined  in  it,  and  were  both  necessary  to  bring  it 
into  successful  operation.  And  the  fact  that  Morse  sought  and  ob- 
tained the  necessary  information  and  counsel  from  the  best  sources, 
and  acted  upon  it,  neither  impairs  his  rights  as  an  inventor,  nor  de- 
tracts from  his  merits. 

Regarding  Professor  Morse  as  the  first  and  original  inventor  of 
the  Telegraph,  we  come  to  the  objections  which  have  been  made  to 
the  validity  of  his  patent. 

We  do  not  think  it  necessary  to  dwell  upon  the  objections  taken 
to  the  proceedings  upon  which  the  first  patent  was  issued,  or  to  the 
additional  specifications  of  the  reissued  patent  of  1848.  In  relation 
to  the  first,  if  there  was  any  alteration  at  the  suggestion  of  the  com- 
missioner, it  appears  to  have  been  a  matter  of  form,  rather  than  of 
substance;  and,  as  regards  the  second,  there  is  nothing  in  the  proof 
or  on  the  face  of  the  reissued  patent  to  show  that  the  invention 
therein  described  is  not  the  same  with  the  one  intended  to 
be  secured  by  the  original  *  patent.  It  was  reissued  by  the  [  *  112  ] 
proper  lawful  authority ;  and  it  was  the  duty  of  the  com- 
missioner of  patents  to  see  that  it  did  not  cover  more  than  the  origi- 
nal invention.  It  must  be  presumed,  therefore,  that  it  does  not,  until 
the  contrary  appears.  Variations  from  the  description  given  in  the* 
former  specification  do  not  necessarily  imply  that  it  is  for  a  different 
discovery.  The  right  to  surrender  the  old  patent,  and  receive  another 
in  its  place,  was  given  for  the  purpose  of  enabling  the  patentee  to 
give  a  more  perfect  description  of  his  invention,  when  any  mistake 
or  oversight  was  committed  in  his  first.  It  necessarily,  thereforci 
varies  from  it.  And  we  see  nothing  in  the  reissued  patent  that  may 
not,  without  proof  to  the  contrary,  be  regarded  as  a  more  careful 
description  than  the  former  one,  explaining  more  fully  the  nice  and 
delicate  manner  in  which  the  different  elements  of  power  are  arranged 
and  combined  together  and  act  upon  one  another,  in  order  to  pro- 
duce the  effect  described  in  the  specification.  Nor  is  it  void  because 
.it  does  not  bear  the  same  date  with  his  French  patent.  It  is  not 
necessary  to  inquire  whether  the  application  of  Professor  Morse  to 
the  patent-office  in  1838,  before  he  went  to  France,  does  or  does  not 
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exempt  his  patent  from  the  operation  of  the  act  of  congress  upon 
this  subject.  For,  if  it  should  be  decided  that  it  does  not  exempt  it, 
the  only  effect  of  that  decision  would  be  to  limit  the  monopoly  to 
fourteen  years  from  the  date  of  the  foreign  patent  And,  in  either 
case,  the  patent  was  in  full  force  at  the  time  the  injunction  was 
granted  by  the  circuit  court,  and  when  the  present  appeal  stood  regu- 
larly for  hearing  in  this  court 

And  this  brings  us  to  the  exceptions  taken  to  the  specification  and 
claims  of  the  patentee  in  the  reissued  patent  of  1848. 

We  perceive  no  well-founded  objection  to  the  description  which  is 
given  of  the  whole  invention  and  its  separate  parts,  nor  to  his  right 
to  a  patent  for  the  first  seven  inventions  set  forth  in  the  specification 
of  his  claims.     The  difficulty  arises  on  the  eighth. 

It  is  in  the  following  words :  — 

"  Eighth.  I  do  not  propose  to  limit  myself  to  the  specific  machin- 
ery or  parts  of  machinery  described  in  the  foregoing  specification 
and  claims ;  the  essence  of  my  invention  being  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current,  which  I  call  electro  magnet- 
ism, however  developed  for  marking  or  printing  intelligible  charac- 
ters, signs,  or  letters,  at  any  distances,  being  a  new  application  of 
that  power  of  which  I  daim  to  be  the  first  inventor  or  discoverer." 

It  is  impossible  to  misunderstand  the  extent  of  this  claim.  He 
claims  the  exclusive  right  to  every  improvement  where  the  motive 
power  is  the  electric  or  galvanic  current,  and  the  result  is  the 
marking  or  printing  intelligible  characters,  signs,  or  letters  at  a  dis- 
tance. 
[  *  113  ]  *  If  this  claim  can  be  maintained,  it  matters  not  by  what 
process  or  machinery  the  result  is  accomplished.  For  aught 
that  we  now  know,  some  future  inventor,  in  the  onward  march  of 
science,  may  discover  a  mode  of  writing  or  printing  at  a  distance  by 
means  of  the  electric  or  galvanic  current,  without  using  any  part  of 
the  process  or  combination  set  forth  in  the  plaintiff^'s  specification. 
His  invention  may  be  less  complicated — less  liable  to  get  out  of 
order  —  less  expensive  in  construction,  and  in  its  operation.  But 
yet,  if  it  is  covered  by  this  patent,  the  inventor  could  not  use  it,  nor 
the  public  have  the  benefit  of  it,  without  the  permission  of  this  pat^ 
entee. 

Nor  is  this  all ;  while  he  shuts  the  door  against  inventions  of  other 
persons,  the  patentee  would  be  able  to  avail  himself  of  new  discov- 
eries in  the  properties  and  powers  of  electro-magnetism  which  scien- 
tific men  might  bring  to  light  For  he  says  he  does  not  confine  bis 
claim  to  the  machinery  or  parts  of  machinery,  which  he  specifies ; 
but  claims  for  himself  a  monopoly  in  its  use,  however  developed,  for 
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the  purpose  of  printing  at  a  distance.  New  discoveries  in  physical 
science  may  enable  him  to  combine  it  with  new  agents  and  new  ele- 
ments, and  by  that  means  attain  the  object  in  a  manner  superior  to 
the  present  process  and  altogether  different  from  it.  And  if  he  can 
secure  the  exclusive  use  by  his  present  patent,  he  may  vary  it  with 
every  new  discovery  and  development  of  the  science,  and  need  place 
no  description  of  the  new  manner,  process,  or  machinery,  upon  the 
records  of  the  patent-office.  And  when  his  parent  expires,  the  public 
must  apply  to  him  to  learn  what  it  is.  In  fine,  he  claims  an  exclu- 
sive right  to  use  a  manner  and  piocess  which  he  has  not  described, 
and  indeed  had  not  invented,  and  therefore  could  not  describe  when 
he  obtained  his  patent.  The  court  is  of  opinion  that  the  claim  is  too 
broad,  and  not  warranted  by  law. 

No  one,  we  suppose  will  maintain,  that  Fulton  could  have  'taken 
out  a  patent  for  his  invention  of  propelling  vessels  by  steam,  describ- 
ing the  process  and  machinery  he  used,  and  claimed  under  it  the  ex- 
clusive right  to  use  the  motive  power  of  steam,  however  developed, 
for  the  purpose  of  propelling  vessels.  It  can  hardly  be  supposed  that 
under  such  a  patent  he  could  have  prevented  the  use  of  the  improved 
machinery  which  science  has  since  introduced ;  although  the  motive 
power  is  steam,  and  the  result  is  the  propulsion  of  vessels.  Neither 
could  the  man  who  first  discovered  that  steam  might,  by  a  proper  ar- 
rangement of  machinery,  be  used  as  a  motive  power  to  grind  corn  or 
spin  cotton,  claim  the  right  to  the  exclusive  use  of  steam  as  a  motive 
power  for  the  purpose  of  producing  such  effects. 

Again,  the  use  of  steam  as  a  motive  power  in  printing-presses  ia 
comparatively  a  modern  discovery.  Was  the  first  inventor 
*  of  a  machine  or  process  of  this  kind  entitled  to  a  patent,  [  *  114  ] 
giving  him  the  exclusive  right  to  use  steam  as  a  motive 
power,  however  developed,  for  the  purpose  of  marking  or  printing  intel- 
ligible characters  ?  CJould  he  have  prevented  the  use  of  any  other 
press  subsequentiy  invented  where  steam  was  used  ?  Yet  so  far  as  pat- 
entable rights  are  concerned  both  improvements  must  stand  on  the 
same  principles.  Both  use  a  known  motive  power  to  print  intelligible 
marks  or  letters ;  and  it  can  make  no  difference  in  their  legal  rights 
under  the  patent  laws,  whether  the  printing  is  done  near  at  hand  or 
at  a  distance.  Both  depend  for  success  not  merely  upon  the  motive 
power,  but  upon  the  machinery  with  which  it  is  combined.  And  it 
has  never,  we  believe,  been  supposed  by  any  one,  that  the  first  inven- 
tor of  a  steam  printing-press,  was  entitied  to  the  exclusive  use  of 
steam,  as  a  motive  power,  however  developed,  for  marking  or  printing 
intelligible  characters. 

Indeed,  the  acts  of  the  patentee  himself  are  inconsistent  with  the 
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claim  made  in  his  behalf.  For,  in  1846,  he  took  out  a  patent  for  bis 
new  improvement  of  local  circuits,  by  means  of  which  intelligence 
could  be  printed  at  intermediate  places  along  the  main  line  of  the 
telegraph ;  and  he  obtained  a  reissued  patent  for  this  invention  in 
1848.  Yet  in  this  new  invention  the  electric  or  galvanic  current 
was  the  motive  power,  and  writing  at  a  distance  the  effect.  The  power 
was  undoubtedly  developed,  by  new  machinery  and  new  combina- 
tions. But  if  his  eighth  claim  could  be  sustained,  this  improvement 
would  be  embraced  by  his  first  patent.  And  if  it  was  so  embraced, 
his  patent  for  the  local  circuits  would  be  illegal  and  void.  For  he  could 
not  take  out  a  subsequent  patent  for  a  portion  of  his  first  invention, 
and  thereby  extend  his  monopoly  beyond  the  period  limited  by  law. 

Many  cases  have  been  referred  to  in  the  argument,  which  have 
been  decided  upon  this  subject,  in  the  English  and  American  courts. 
We  shall  speak  of  those  only  which  seem  to  be  considered  as  lead- 
ing ones.  And  those  most  relied  on,  and  pressed  upon  the  court,  in 
behalf  of  the  patentee,  are  the  cases  which  arose  in  England,  npoo 
Neilson's  patent  for  the  introduction  of  heated  air  between  the  blow- 
ing apparatus  and  the  furnace  in  the  manufacture  of  iron. 

The  leading  case  upon  this  patent,  is  that  of  Neilson  and  others  v. 
Harford  and  others,  8  M.  &  W.  806,  in  the  English  court  of  ex- 
chequer. It  was  elaborately  argued,  and  appears  to  have  been  care- 
fully considered  by  the  court     The  case  was  this :  — 

Neilson,  in  his  specification,  described  his  invention  as  one  for 
the  improved  application  of  air  to  produce  heat  in  fires,  forges,  and 
furnaces,  where  a  blowing  apparatus  is  required.  And  it  was  to 
be  applied  as  follows :  The  blast  or  current  of  air  produced 
[  *  115  ]  *  by  the  blowing  apparatus  was  to  be  passed  firom  it  into  an 
air-vessel  or  receptacle,  made  sufficiently  strong  to  endure 
the  blast ;  and  through  or  from  that  vessel  or  receptacle,  by  means  of 
a  tube,  pipe,  or  aperture  into  the  fire,  the  receptacle  be  kept  artificially 
heated  to  a  considerable  temperature  by  heat  externally  applied.  He 
then  described,  in  rather  general  terms,  the  manner  in  which  the 
receptacle  might  be  constructed  and  heated,  and  the  air  conducted 
through  it  to  the  fire :  stating  that  the  form  of  the  receptacle  was  not 
material,  nor  the  manner  of  applying  heat  to  it.  In  the  action  above 
mentioned  for  the  infringement  of  this  patent,  the  defendant  among 
other  defences  insisted,  that  the  machinery  for  heating  the  air  and 
throwing  it  hot  into  the  furnace  was  not  sufficiently  described  in  the 
specification,  and  the  patent  void  on  that  account ;  and  also,  that  a 
patent  for  throwing  hot  air  into  the  furnace,  instead  of  cold,  and 
thereby  increasing  the  intensity  of  the  heat,  was  a  patent  for  a  prin- 
ciple, and  that  a  principle  was  not  patentable. 
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Upon  the  first  of  these  defences,  the  jnry  found  that  a  man  of  ordi- 
nary  skill  and  knowledge  of  the  snbject,  looking  at  the  specification 
alone,  conld  construct  such  an  apparatus  as  would  be  productive  of  a 
beneficial  result,  sufficient  to  make  it  worth  while  to  adapt  it  to  the 
machinery  in  all  cases  of  forges,  cupolas,  and  furnaces,  where  the 
blast  is  used. 

And  upon  the  second  ground  of  defence,  Baron  Parke,  who  de- 
livered the  opinion  of  the  court,  said :  — 

^  It  is  very  difficult  to  distinguish  it  from  the  specification  of  a 
patent  for  a  principle,  and  this  at' first  created  in  the  minds  of  the 
court  much  difficulty ;  but  after  fnU  consideration,  we  think  that  the 
plaintiff  does  not  merely  claim  a  principle,  but  a  machine,  embody- 
ing a  principle,  and  a  very  valuable  one.  We  think  the  case  must 
be  considered  as  if  the  principle  being  well  known,  the  plaintiff  had 
first  invented  a  mode  of  applying  it  by  a  mechanical  apparatus  to 
furnaces,  and  his  invention  then  consists  in  this :  by  interposing  a 
receptacle  for  heated  air  between  the  blowing  apparatus  and  the  fur- 
nace. In  this  receptade,  he  directs  the  air  to  be  heated  by  the  appli- 
cation of  heat  externally  to  the  receptacle,  and  thus  he  accomplishes 
the  object  of  applying  the  blast,  which  was  before  cold  air,  in  a 
heated  state  to  the  furnace." 

We  see  nothing  in  this  opinion  differing  in  any  degree  from  the 
familiar  principles  of  law  applicable  to  patent  cases.  Neilson  claimed 
no  particular  mode  of  constructing  tiie  receptacle,  or  of  heating  it 
He  pointed  out  the  manner  in  which  it  might  be  done ;  but  admitted 
that  it  might  also  be  done  in  a  variety  of  ways ;  and  at  a  higher  or 
lower  temperature  ;  and  that  all  of  them  would  produce  the 
eflfect  in  a  greater  or  less  *  degree,  provided  the  air  was  [  *  116  ] 
heated  by  passing  through  a  heated  receptacle.  And  hence 
it  seems  that  the  court  at  first  doubted,  whether  it  was  a  patent  for 
any  thing  more  than  the  discovery  that  hot  air  would  promote  the 
ignition  of  fuel  better  than  cold.  And  if  this  had  been  the  construc- 
tion, the  court,  it  appears,  would  have  held  his  patent  to  be  void ; 
because  the  discovery  of  a  principle  in  natural  philosophy  or  physical 
science,  is  not  patentable. 

But  after  much  consideration,  it  was  finally  decided  that  this  prin- 
ciple must  be  regarded  as  well  known,  and  that  the  plaintiff  had 
invented  a  mechanical  mode  of  applying  it  to  furnaces ;  and  that  his 
invention  consisted  in  interposing  a  heated  receptacle,  between  the 
blower  and  the  furnace,  and  by  this  means  heating  the  air  after  it  left 
the  blower,  and  before  it  was  thrown  into  the  fire.  Whoever,  there- 
fore, used  this  method  of  throwing  hot  air  into  the  furnace,  used  the 
process  he  had  invented,  and  thereby  infringed  his  patent,  although 
VOL.  XX.  36 
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the  form  of  the  receptacle  or  the  mechanical  arrangements  for  heating 
it,  might  be  different  Arom  those  described  by  the  patentee.  For 
whatever  form  was  adopted  for  the  receptacle,  or  whatever  mechan- 
ical arrangements  were  made  for  heating  it,  the  effect  would  be  pro- 
duced in  a  greater  or  less  degree,  if  the  heated  receptacle  was  placed 
between  the  blower  and  the  fiimace,  and  the  current  of  air  passed 
through  it 

Undoubtedly,  the  principle  that  hot  air  will  promote  the  ignition 
of  fuel  better  than  cold,  was  embodied  in  this  machine.  But  the  pat- 
ent was  not  supported  because  this  principle  was  embodied  in  it.  He 
would  have  been  equally  entitled  to  a  patent,  if  he  had  invented  an 
improvement  in  the  mechanical  arrangements  of  the  blowing  appa- 
ratus, or  in  the  furnace,  while  a  cold  current  of  air  was  still  used. 
But  his  patent  was  supported,  because  he  had  invented  a  mechanical 
apparatus,  by  which  a  current  of  hot  air,  instead  of  cold,  could  be 
thrown  in.  And  this  new  method  was  protected  by  his  patent  The 
interposition  of  a  heated  receptacle,  in  any  form,  was  the  novelty  he 
invented. 

We  do  not  perceive  how  the  claim  in  the  case  before  us  can  derive 
any  countenance  from  this  decision.  If  the  court  of  exchequer  had 
said  that  Neilson's  patent  was  for  the  discovery,  that  hot  air  would 
promote  ignition  better  than  cold,  and  that  he  had  an  exclusive  right 
to  use  it  for  that  purpose,  there  might,  perhaps,  have  been  some  rea- 
son to  rely,  upon  it  But  the  court  emphatically  denied  his  right  to 
such  a  patent.  And  his  claim,  as  the  patent  was  construed  and 
supported  by  the  court,  is  altogether  unlike  that  of  the  patentee 
before  us. 

For  Neilson  discovered,  that  by  interposing  a  heated 
[  •  117  ]  receptacle  •  between  the  blower  and  the  furnace,  and  con- 
ducting the  current  of  air  through  it,  the  heat  in  the  furnace 
was  increased.  And  this  effect  was  always  produced,  whatever 
might  be  the  form  of  the  receptacle,  or  the  mechanical  contrivances 
for  heating  it,  or  for  passing  the  current  of  air  through  it,  and  into  the 
furnace. 

But  Professor  Morse  has  not  discovered,  that  the  electric  or  gal- 
vanic current  wiU  always  print  at  a  distance,  no  matter  what  may  be 
the  form  of  the  machinery  or  mechanical  contrivances  through  which 
it  passes.  You  may  use  electro-magnetism  as  a  motive  power,  and 
yet  not  produce  the  described  effect,  that  is,  print  at  a  distance  intel- 
ligible marks  or  signs.  To  produce  that  effect,  it  must  be  combined 
with,  and  passed  through,  and  operate  upon,  certain  complicated  and 
delicate  machinery,  adjusted  and  arranged  upon  philosophical  prin- 
ciples, and  prepared  by  the  highest  mechanical  skilL     And  it  is  the 
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high  praise  of  Professor  Morse,  that  he  has  been  able,  by  a  new  com* 
binatioii  of  known  powers,  of  which  electro-magnetism  is  one,  to  dis- 
cover a  method  by  which  intelligible  marks  or  signs  may  be  printed 
at  a  distance.  And  for  the  method  or  process  thus  discovered,  he  is 
entitled  to  a  patent.  But  he  has  not  discovered  that  the  electro- 
magnetic current,  used  as  motive  power,  in  any  other  method,  and 
with  any  other  combination,  will  do  as  welL 

Vfe  have  commented  on  the  case  in  the  court  of  exchequer  more 
fuUy,  because  it  has  attracted  much  attention  in  the  courts  of  this 
country,  as  well  as  in  the  English  courts,  and  has  been  differently 
understood.  And  perhaps  a  mistaken  construction  of  that  decision 
has  led  to  the  broad  claim  in  the  patent  now  under  consideration. 

We  do  not  deem  it  necessary  to  remark  upon  the  other  decisional 
in  relation  to  Nielsen's  patent,  nor  upon  the  other  cases  referred  to, 
which  stand  upon  similar  principles.  The  observations  we  have 
made  on  the  case  in  the  court  of  exchequer,  wiU  equally  apply  to  all 
of  them. 

We  proceed  to  the  American  decisions.  And  the  principles  herein 
stated,  were  fully  recognized  by  this  court  in  the  case  of  Leroy  et  oL 
17.  Tatham  et  oL  decided  at  the  last  term,  14  How.  166. 

It  appeared  that,  in  that  case,  the  patentee  had  discovered  that 
lead,  recently  set,  would,  under  heat  and  pressure  in  a  close  vessel, 
reunite  perfectly,  after  a  separation  of  its  parts,  so  as  to  make  wrought 
instead  of  cast  pipe.  And  the  court  held  that  he  was  not  entitled  to 
a  patent  for  this  newly-discovered  principle  or  quality  in  lead ;  and 
that  such  a  discovery  was  not  patentable.  But  that  he  was  entitled 
to  a  patent  for  the  new  process  or  method  in  the  art  of 
making  lead  pipe,  which  this  *  discovery  enabled  him  to  in-  [  *  118  ] 
vent  and  employ ;  and  was  bound  to  describe  such  process 
or  method,  fully,  in  his  specification. 

Many  cases  have  also  been  referred  to,  which  were  decided  in  the 
circuit  courts.  It  will  be  found,  we  think,  upon  careful  examination, 
that  all  of  them,  previous  to  the  decision  on  Neilson's  patent,  main- 
tain the  principles  on  which  this  decision  is  made.  Since  that  case 
was  reported,  it  is  admitted,  that  decisions  have  been  made,  which 
would  seem  to  extend  patentable  rights  beyond  the  limits  here  marked 
out.  As  we  have  already  said,  we  see  nothing  in  that  opinion  which 
would  sanction  the  introduction  of  any  new  principle  in  the  law  of 
patents.  But  if  it  were  otherwise,  it  would  not  justify  this  court  in 
departing  from  what  we  consider  as  established  principles  in  the 
American  courts.  And  to  show  what  was  heretofore  the  doctrine 
upon  this  subject,  we  refer  to  the  annexed  cases.  We  do  not  stop  to 
comment  on  them,  because  such  an  examination  would  extend  this 
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opinion  beyond  all  reasonable  borindB.  Wyetb  v.  Stone,  1  Story, 
273,  285 ;  Blanchard  v.  Spragae,  3  Sumn.  540.  Tbe  first-mention^ 
case  is  directly  in  point 

Indeed,  independently  of  judicial  authority,  we  do  not  think  that 
the  language  used  in  the  act  of  congress,  can  justly  be  expounded 
otherwise. 

The  5th  section  of  the  act  of  1836,^  decides  that  a  patent  shall 
convey  to  the  inventof,  for  a  term  not  exceeding  fourteen  years,  the 
exclusive  right  of  making,  using,  and  vending  to  others  to  be  used, 
his  invention  or  discovery ;  referring  to  the  specification  for  the  par- 
ticulars thereof. 

The  6th  section  directs  who  shall  be  entitled  to  a  patent,  and  the 
terms  and  conditions  on  which  it  may  be  obtained.  It  provides  that 
any  person  shall  be  entitled  to  a  patent  who  has  discovered  or  in- 
vented a  new  and  useful  art,  machine,  manufacture,  or  composition 
of  matter ;  or  a  new  and  useful  improvement  on  any  previous  dis- 
covery in  either  of  them.  But  before  he  receives  a  patent,  he  shall 
deliver  a  written  description  of  his  invention  or  discovery, "  and  of  the 
manner  and  process  of  making,  constructing,  using,  and  compound- 
ing the  same,"  in  such  exact  terms  as  to  enable  any  person  skilled  in 
fhe  art  or  science  to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to  make,  construct,  compound,  and  use  the  same. 

This  court  has  decided,  that  the  specification  required  by  this  law 
is  a  part  of  the  patent ;  and  that  the  patent  issues  for  the  invention 
described  in  the  specification. 

Now,  whether  the  telegraph  is  regarded  as  an  art  or  machine,  the 
manner  and  process  of  making  or  using  it  must  be  set  forth  in  exact 
terms.  The  act  of  congress  makes  no  difierence  in  this  re- 
[  *  119  ]  spect  between  an  art  and  a  machine.  An  improvement  *in 
the  art  of  making  bar  iron  or  spinning  cotton  must  be  so 
described;  and  so  must  the  art  of  printing  by  the  motive  power 
of  steam.  And  in  cdl  of  these  cases  it  has  always  been  held  that 
the  patent  embraces  nothing  more  than  the  improvement  described 
and  claimed  as  new,  and  that  any  one  who  afterwards  discovered  a 
method  of  accomplishing  the  same  object,  substantially  and  essen- 
tially differing  firom  the  one  described,  had  a  right  to  use  it.  Can 
there  be  any  good  reason  why  the  art  of  printing  at  a  distance,  by 
means  of  the  motive  power  of  the  electric  or  galvanic  current,  should 
stand  on  different  principles  ?  Is  there  any  reason  why  the  inventor's 
patent  should  cover  broader  ground  ?  It  would  be  difiicult  to  dis- 
cover any  thing  in  the  act  of  congress  which  would  justify  this 
distinction.    The  specification  of  this  patentee  describes  his  invention 

1  6  Stats,  at  Large,  118. 
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or  discovery^  and  the  maimer  and  process  of  constructing  and  using 
it ;  and  his  patent^  like  inventions  in  the  other  arts  above  mentioned^ 
covers  nothing  more. 

The  provisions  of  the  acts  of  congress  in  relation  to  patents  may  be 
Bummed  up  in  a  few  words. 

Whoever  discovers  that  a  certain  useful  result  will  be  produced,  in 
any  art,  machine,  manufacture,  or  composition  of  matter,  by  the  use 
of  certain  means,  is  entitled  to  a  patent  for  it ;  provided  he  specifies 
the  means  he  uses  in  a  manner  so  full  and  exact,  that  any  one  skilled 
in  the  science  to  which  it  appertains,  can,  by  using  the  means  he 
specifies,  without  any  addition  to,  or  subtraction  from  them,  produce 
precisely  the  result  he  describes.  And  if  this  cannot  be  done  by  the 
means  he  describes,  the  patent  is  void.  And  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right  to  use  the  means  he 
specifies  to  produce  the  result  or  effect  he  describes,  and  nothing 
more.  And  it  makes  no  difference,  in  this  respect,  whether  the  effect 
is  produced  by  chemical  agency  or  combination ;  or  by  the  applica- 
tion  of  discoveries  or  principles  in  natural  philosophy  known  or 
unknown  before  his  invention ;  or  by  machinery  axstmg  altogether 
upon  mechanical  principles.  In  either  case,  he  must  describe  the 
manner  and  process  as  above  mentioned,  and  the  end  it  accomplishes. 
And  any  one  may  lawfully  accomplish  the  same  end  without  infring- 
ing the  patent,  if  he  uses  means  substantially  different  from  those 
described. 

Indeed,  if  the  eighth  claim  of  the  patentee  can  be  maintained,  there 
was  no  necessity  for  any  specification,  further  than  to  say  that  he  had 
discovered  that,  by  using  the  motive  power  of  electro-magnetism,  he 
could  print  intelligible  characters  at  any  distance.  We  presume  it 
will  be  admitted  on  all  hands,  that  no  patent  could  have  issued  on 
Buch  a  specification.  Yet  this  claim  can  derive  no  aid  from 
the  specification  filed.  It  is  outside  *  of  it,  and  the  patentee  [  *  120  ] 
claims  beyond  it.  And  if  it  stands,  it  must  stand  simply  on 
the  ground  that  the  broad  terms  above  mentioned  were  a  sufficient 
description,  and  entitled  him  to  a  patent  in  terms  equally  broad.  In 
omr  judgment  the  act  of  congress  cannot  be  so  construed. 

The  patent  then  being  illegal  and  void,  so  far  as  respects  the  eighth 
daim,  the  question  arises  whether  the  whole  patent  is  void,  unless 
this  portion  of  it  is  disclaimed  in  a  reasonable  time,  after  the  patent 
issu^. 

It  has  been  urged,  on  the  part  of  the  complainants,  that  there  is  no 
necessity  for  a  disclaimer  in  a  case  of  this  kind.  That  it  is  required 
in  those  cases  only  in  which  the  party  commits  an  error  in  fact,  in 
claiming  something  which  was  known  before,  and  of  which  he  was 

86* 
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not  the  first  discoverer ;  that  in  this  case  he  was  the  first  to  discover  that 
the  motive  power  of  cleetro-magnetism  might  be  used  to  write  at  a 
distance ;  and  that  his  error,  if  any,  was  a  mistake  in  law,  in  suppos- 
ing his  invention,  as  described  in  his  specification,  authorized  this 
broad  claim  of  exclusive  privilege ;  and  that  the  claim  therefore  may 
be  regarded  as  a  nullity,  and  allowed  to  stand  in  the  patent  without 
a  disclaimer,  and  without  afiecting  the  validity  of  the  patent 

This  distinction  can  hardly  be  maintained*  The  act  of  congress 
above  recited,  requires  that  the  invention  shall  be  so  described,  that  a 
person  skilled  in  the  science  to  which  it  appertains,  or  with  which  it 
is  most  nearly  connected,  shall  be  able  to  construct  the  improvement 
from  the  description  given  by  the  inventor. 

Now,  in  this  case,  there  is  no  description  but  one,  of  a  process  by 
which  signs  or  letters  may  be  printed  at  a  distance.  And  yet  he 
claims  the  exclusive  right  to  any  other  mode  and  any  other  processi 
although  not  described  by  him,  by  which  the  end  can  be  accomplishedi 
if  electro-magnetism  is  used  as  the  motive  power.  That  is  to  say  -^ 
he  claims  a  patent,  for  an  effect  produced  by  the  use  of  electro  mag- 
netism distinct  from  the  process  or  machinery  necessary  to  produce  it» 
The  words  of  the  acts  of  congress  above  quoted  show  that  no  patent 
can  lawfully  issue  upon  such  a  claim.  For  he  claims  what  he  has 
not  described  in  the  manner  required  by  law.  And  a  patent  for  such 
a  claim  is  as  strongly  forbidden  by  the  act  of  congress,  as  if  some 
other  person  had  invented  it  before  him. 

Why,  therefore,  should  he  be  required  and  permitted  to  disclaim 
in  the  one  case  and  not  in  the  other  ?  The  evil  is  the  same  if  he 
claims  more  than  he  has  invented,  although  no  other  person  has  in- 
vented it  before  him.  He  prevents  others  firom  attempting  to  improve 
upon  the  manner  and  process  which  he  has  described  in  his 
[  *  121  ]  specification  —  and  may  deter  the  public  *  from  using  it) 
even  if  discovered.  He  can  lawfully  claim  only  what  he  has 
invented  and  described,  and  if  he  claims  more,  his  patent  is  void. 
And  the  judgment  in  this  case  must  be  against  the  patenteei 
imless  he  is  within  the  act  of  congress  which  gives  the  right  to  dis- 
claim. 

The  law  which  requires  and  permits  him  to  disclaim,  is  not  penal 
but  remedial.  It  is  intended  for  the  protection  of  the  patentee  as 
well  as  the  public,  and  ought  not,  therefore,  to  receive  a  construction 
that  would  restrict  its  operation  within  narrower  limits  than  its 
words  fairly  import.  It  provides  "  that  when  any  patentee  shall  have 
in  his  specification  claimed  to  be  the  first  and  original  inventor  or 
discoverer  of  any  material  or  substantial  part  of  the  thing  patented^ 
of  which  he  was  not  the  first  and  original  inventoii  and  shall  have  no 
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legal  or  jast  claim  to  the  same," — be  mast  disclaim  in  order  to  pro* 
tecc  so  mach  of  the  claim  as  is  legally  patented. 

Whether,  therefore,  the  patent  is  illegal  in  part  because  he  claims 
more  than  he  has  sufficiently  described,  or  more  than  he  invented,  he 
must  in  either  case  disclaim,  in  order  to  save  the  portion  to  which  he 
is  entitled ;  and  he  is  allowed  to  do  so  when  the  error  was  committed 
by  mistake. 

A  different  construction  would  be  unjust  to  the  public,  as  well  as 
to  the  patentee,  and  defeat  the  manifest  object  of  the  law,  and  pro« 
duce  the  very  evil  against  which  it  is  intended  to  guard. 

It  appears  that  no  disclaimer  has  yet  been  entered  at  the  patent 
office.  But  the  delay  in  entering  it  is  not  unreasonable.  For  the 
objectionable  claim  was  sanctioned  by  the  head  of  the  office ;  it  has 
been  held  to  be  valid  by  a  circuit  court,  and  differences  of  opinion  in 
relation  to  it  are  found  to  exist  among  the  justices  of  this  court. 
Under  such  circumstances  the  patentee  had  a  right  to  insist  upon  it, 
and  not  disclaim  it  until  the  highest  court  to  which  it  could  be  carried 
had  pronounced  its  judgment.  The  omission  to  disclaim,  therefore, 
does  not  render  the  patent  altogether  void ;  and  he  is  entitled  to  pro« 
ceed  in  this  suit,  for  an  infringement  of  that  part  of  his  invention 
which  is  legally  claimed  and  described.  But  as  no  disclaimer  was 
entered  in  the  patent-office  before  this  suit  was  instituted,  he  cannot, 
under  the  act  of  congress,  be  allowed  costs  against  the  wrongdoer, 
although  the  infringement  should  be  proved.  And  we  think  it  is 
proved  by  the  testimony.  But  as  the  question  of  infiingement  em* 
braces  both  of  the  reissued  patents,  it  is  proper,  before  we  proceed  to 
that  part  of  the  case,  to  notice  the  objections  made  to  the  second 
patent  for  the  local  circuits,  which  Was  originally  obtained  in  1846 
and  reissued  in  1848. 

It  is  certainly  no  objection  to  this  patent,  that  the  improvement 
is  embraced  by  the  eighth  claim  in  the  former  one.     We 
*  have  already  said  that  this  claim  is  void,  and  that  the  for-  [  *  122  ] 
mer  patent  covers  nothing  but  the  first  seven  inventions 
specifically  mentioned. 

Nor  can  its  validity  be  impeached  upon  the  ground  that  it  is  an 
improvement  upon  a  former  invention,  for  which  the  patentee  had 
himself  already  obtained  a  patent.  It  is  true  that  under  the  act  of 
1836,  §  13,  it  was  in  the  power  of  Professor  Morse,  if  he  desired  it, 
to  annex  this  improvement  to  his  former  specification,  so  as  to  make 
it  from  that  time  a  part  of  the  original  patent  But  there  is  nothing 
in  the  act  that  forbids  him  to  take  out  a  new  patent  for  the  improve* 
ment  if  he  prefers  it.  Any  other  inventor  might  do  so :  and  there 
can  be  no  reason  in  justice  or  in  policy,  for  refusing  the  like  privilege 
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to  the  original  inventor.  And  when  there  is  no  positive  law  to  the 
contrary,  he  must  stand  on  the  same  footing  with  any  other  inventor 
of  an  improvement  upon  a  previous  discovery.  Nor  is  he  bound  in 
his  new  patent  to  refer  specially  to  his  former  one.  All  that  the  law 
requires  of  him  is,  that  he  shall  not  daim  as  new  what  is  covered  by 
a  former  invention,  whether  made  by  himself  or  any  other  person. 

It  is  said,  however,  that  this  alleged  improvement  is  not  new,  and 
is  embraced  in  Ms  former  specification ;  and  that,  if  some  portion  of  it 
is  new,  it  is  not  so  described  as  to  distinguish  the  new  from  the  old. 

It  is  difficult,  perhaps  impossible,  to  discuss  this  part  of  the  case,  so 
as  to  be  understood  by  any  one  who  has  not  a  model  before  him,  or 
perfectly  familiar  with  the  machinery  and  operations  of  the  Telegraph, 
We  shall  not,  therefore,  attempt  to  describe  minutely  the  machinery 
or  its  mode  of  operation.  So  far  as  this  can  be  done  intelligibly, 
without  the  aid  of  a  model  to  point  to,  it  has  been  fully  and  well 
done  in  the  opinion  delivered  by  the  learned  judge  who  decided  this 
case  in  the  circuit  court  All  that  we  think  is  useful  or  necessary  to 
say  is,  that,  after  a  careful  examination  of  the  patents,  we  think  the 
objection  on  this  ground  is  not  tenable.  The  force  of  the  objection  is 
mainly  directed  upon  the  receiving  magnet,  which  it  is  said  is  a  part  of 
the  machinery  of  the  first  patent,  and  performs  the  same  office.  But 
the  receiving  magnet  is  not  of  itself  claimed  as  a  new  invention.  It 
is  claimed  as  a  part  of  a  new  combination  or  arrangement  to  produce 
a  new  result.  And  this  combination  does  produce  a  new  and  useful 
result  For,  by  this  new  combination,  and  the  arrangement  and  posi- 
tion  of  the  receiving  magnet,  the  local  and  independent  circuit  is 
opened  by  the  electric  or  galvanic  current,  as  it  passes  on  the  main 
line,  without  interrupting  it  in  its  course ;  and  the  intelligence  it 
conveys  is  recorded  almost  at  the  same  moment  at  the 
[  *  123  ]  *  end  of  the  line  of  the  Telegraph,  and  at  the  different  local 
offices  on  its  way.  And  it  hardly  needs  a  model  or  a  minute 
examination  of  the  machinery  to  be  satisfied  that  a  telegraph  which 
prints  the  intelligence  it  conveys  at  different  places,  by  means  of  the 
current,  as  it  passes  along  on  the  main  line,  must  necessarily  require 
a  difierent  combination  and  smrangement  of  powers  from  the  one  that 
prints  only  at  the  end.  The  elements  which  compose  it  may  all  have 
been  used  in  the  former  invention ;  but  it  is  evident  that  their  arrange- 
ment and  combination  must  be  different  to  produce  this  new  effect 
The  new  patent  for  the  local  circuits  was  therefore  properly  granted ; 
and  we  perceive  no  well-founded  objection  to  the  specification  or 
daim  contained  in  the  reissued  patent  of  1848. 

The  two  reissued  patents  of  1848,  being  both  valid,  with  the 
exception  of  the  eighth  claim  in  the  first,  the  only  remaining  ques- 
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tion  is,  whether  they  or  either  of  them  have  been  infringed  by  the 
defendants. 

The  same  difficulty  arises  in  this  part  of  the  case  which  we  have 
already  stated,  in  speaking  of  the  specification  and  claims  in  the 
patent  for  the  local  circaits.  It  is  difficult  to  convey  a  clear  idea  of 
the  similitude  or  differences  in  the  two  telegraphs,  to  any  one  not 
familiarly  acquainted  with  the  machinery  of  both.  The  court  must 
content  itself,  therefore,  with  general  terms,  referring  to  the  patents 
themselves  for  a  more  special  description  of  the  matters  in  controversy. 

It  is  a  well-settled  principle  of  law,  that  the  mere  change  in  the 
form  of  the  machinery,  (unless  a  particular  form  is  specified  as  the 
means  by  which  the  effect  described  is  produced,)  or  an  alteration  in 
some  of  its  unessential  parts;  or  in  the  use  of  known  equivalent 
powers,  not  varying  essentially  the  machine,  or  its  mode  of  operation 
or  organization,  will  not  make  the  new  machine  a  new  invention.  It 
may  be  an  improvement  upon  the  former ;  but  that  will  not  justify 
its  use  without  the  consent  of  the  first  patentee. 

The  Columbian  (O'Reilly's)  telegraph  does  not  profess  to  accom- 
plish a  new  purpose,  or  produce  a  new  result  Its  object  and  effect 
is  to  communicate  intelligence  at  a  distance,  at  the  end  of  the  main 
line,  and  at  the  local  circuits  on  its  way.  And  this  is  done  by 
means  of  signs  or  letters  impressed  on  paper  or  other  material.  The 
object  and  purpose  of  the  telegraph  is  the  same  with  that  of  Profes- 
sor Morse. 

Does  he  use  the  same  means  ?  Substantially,  we  think  he  does, 
both  upon  the  main  line  and  in  the  local  circuits.  He  uses  upon  the 
main  line  the  combination  of  two  or  more  galvanic  or  electric  cir« 
cuits,  with  independent  batteries  for  the  purpose  of  obviat- 
ing the  diminished  force  of  the  galvanic  current,  *  and  in  a  [  *  124  ] 
manner  varying  very  little  in  form  from  the  invention  of 
Professor  Morse.  And,  indeed,  the  same  may  be  said  of  the  entire 
combination  set  forth  in  the  patentee's  third  claim.  For  O'Reilly's  can 
hardly  be  said  to  differ  substanticdly  and  essentially  from  it  He  uses 
the  combination  which  composes  the  register  with  no  material  change 
in  the  arrangement,  or  in  the  elements  of  which  it  consists ;  and  with 
the  aid  of  these  means  he  conveys  intelligence  by  impressing  marks 
or  signs  upon  paper  —  these  marks  or  signs  being  capable  of  being 
read  and  understood  by  means  of  an  alphabet  or  signs  adapted  to 
the  purpose.  And  as  regards  the  second  patent  of  Professor  Morse 
for  the  local  circuits,  the  mutator  of  the  defendant  does  not  vary 
from  it  ill  any  essential  particular.  All  of  the  efficient  elements  of 
the  combination  are  retained,  or  their  places  supplied  by  well  known 
equivalents.     Its  organization  is  essentially  the  same. 
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Neither  is  the  substitution  of  mar^s  and  signs,  differing  from  those 
invented  by  Professor  Morse,  any  defence  to  this  action.  His  patent 
is  not  for  the  invention  of  a  new  alphabet ;  but  for  a  combination  of 
powers  composed  of  tangible  and  intangible  elements,  described  in 
his  specification,  by  means  of  which  marks  or  signs  may  be  impressed 
upon  paper  at  a  distance,  which  can  there  be  read  and  understood. 
And  if  any  marks  or  signs  or  letters  are  impressed  in  that  manner 
by  means  of  a  process  substantially  the  same  with  his  invention,  or 
with  any  particular  part  of  it  covered  by  his  patent,  and  those  marks 
or  signs  can  be  read,  and  thus  communicate  intelligence,  it  is  an 
infidngement  of  his  patent  The  variation  in  the  character  of  the 
marks  would  not  protect  it,  if  the  marks  could  be  read  and  understood. 

We  deem  it  unnecessary  to  pursue  further  the  comparison  between 
the  machinery  of  the  patents.  The  invasion  of  the  plaintiflT's  rights, 
already  stated,  authorized  the  injunction  granted  by  the  circuit  court, 
and  so  much  of  its  decree  must  be  affirmed.  But,  for  the  reasons 
hereinbefore  assigned,  the  complainants  are  not  entitled  to  costs,  ana 
that  portion  of  the  decree  must  be  reversed,  and  a  decree  passed  by 
this  court,  directing  each  party  to  pay  his  own  costs,  in  this  and  in 
the  circuit  court 

Wayne,  J.,  Nelson,  J.,  and  Grier,  J.,  dissent  from  the  judgment 
of  the  court  on  the  question  of  the  validity  of  the  eighth  claim,  and 
also  on  the  question  of  costs,  and  concurred  in  the  opinion  of  Grier,  J., 
on  these  points. 

Grier,  J.  I  entirely  concur  with  the  majority  of  the 
[  *  125  ]  court,  that  the  appellee  *  and  complainant  below,  Samuel 
F.  B.  Morse,  is  the  true  and  first  inventor  of  the  recording 
telegraph,  and  the  first  who  has  successfully  applied  the  agent  or  ele* 
ment  of  nature,  called  electro-magnetism,  to  printing  and  recording 
intelligible  characters  at  a  distance;  and  that  his  patent  of  1840, 
finally  reissued  in  1848,  and  his  patent  for  his  improvements  as  reis- 
sued in  the  same  year,  are  good  and  valid ;  and  that  the  appellants 
have  infringed  the  rights  secured  to  the  patentee  by  both  his  pat- 
ents. But,  as  I  do  not  concur  in  the  views  of  the  majority  of  the 
court,  in  regard  to  two  great  points  of  the  case,  I  shall  proceed  to  ex- 
press my  own. 

L  Does  the  complainant's  first  patent  come  within  the  proviso  of 
the  6th  section  ^  of  the  act  of  1839  ?  and  should  the  term  of  fourteen 
years  granted  by  it  commence  from  the  date  of  his  patent  here,  or 
from  the  date  of  his  French  patent  in  1838  ? 

1  5  Stats,  at  Lai^  854. 
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If  the  complainant's  patent  is  within  the  provisions  of  this  section, 
I  cannot  see  bow  we  can  escape  from  declaring  it  void.  The  proviso 
declares  that,  ^^  in  all  cases,  every  such  patent  (issued  under  the  provis- 
ions of  that  section)  shall  be  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  such  foreign  letters-patent"  It  is  true 
it  does  not  say  that  the  patent  shall  be  void  if  not  limited  to  such 
tenn  on  its  face ;  but  it  gives  no  power  to  the  officer  to  issue  a  patent 
for  a  greater  term.  If  the  patent  does  not  show  the  true  commence 
ment  of  the  term  granted  by  it,  the  patentee  has  it  in  his  power  to 
deceive  the  public,  by  claiming  a  term  of  fourteen  years,  while  in 
reality  it  may  be  not  more  than  one. 

But  I  am  of  opinion  that  the  patent  in  question  does  not  come 
within  this  proviso. 

The  facts  of  the  case,  as  connected  with  this  point,  are  these :  On 
the  6th  of  October,  1837,  Morse  filed  in  the  office  of  the  commis- 
sioner of  patents,  a  caveat  accompanied  by  a  specification,  setting 
forth  his  invention,  and  praying  that  it  may  be  protected,  till  he  could 
finish  some  experiments  necessary  to  perfect  its  details.  On  the  9th 
of  April,  1838^  he  filed  a  formal  application  for  a  patent,  accom* 
panied  by  a  specification  and  drawings*  On  the  1st  of  May,  1838, 
the  commissioner  informs  him  that  his  application  has  been  granted. 
Morse  answers  on  the  15th  of  May,  that  he  is  just  about  to  sail  to 
Europe,  and  asks  the  commissioner  to  delay  the  issue  of  his  patent 
for  the  present,  fearing  its  eflfect  upon  his  plans  abroad. 

On  the  30th  of  October,  1838,  he  obtained  his  useless  French  pat- 
ent On  his  return  to  this  country  in  1840,  he  requests  his  patent  to 
be  perfected  and  issued.  In  this  application,  filed  on  the  9th  of  April, 
183iB,  there  was  an  oversight  in  fiUing  up  the  day  and  month. 
This  clerical  omission  was  wholly  immaterial,  *  but  ex  mar  [  *  126  ] 
jari  catUela  a  second  affidavit  was  filed,  and  the  patent  issued 
on  the  20th  of  June,  1840,  for  the  term  of  fourteen  years  from  its  date. 

The  application  of  1838  had  a  set  of  drawings  annexed  to  the 
specification.  The  second  set  of  drawings,  required  by  the  6th  sec- 
tion ^  of  the  act  of  1837,  being  for  the  purpose  of  annexation  to  the 
patent,  they  were  entirely  unnecessary  till  the  patent  issued,  and  are 
not  required  by  law  to  accompany  the  application  when  first  made, 
and  the  want  of  them  cannot  afiect  the  validity  of  the  application. 

In  many  instances,  owing  to  various  causes,  the  patent  is  not  is- 
sued till  many  months,  and  sometimes  a  year  or  more  affcer  the  appli- 
cation. The  commissioner  requires  time  to  examine  the  specification ; 
he  may  suggest  difficulties  and  amendments ;  and  disputes  often 
arise  which  delay  the  issuing  of  the  patent    But  the  application 

^0  State,  at  Large,  193. 
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does  aot  reqtdie  to  be  renewed,  and  is  never  considered  abandoned  in 
consequence  of  such  delay.  It  still  remains  as  of  the  date  of  its 
filing  for  every  purpose  beneficial  to  the  applicant  The  law  does  not 
require  that  the  specification  and  its  accompaniments  should  be  in 
the  precise  form  which  they  afterwards  assume  in  the  patent  It  re- 
quires only  that  the  application  be  '^  in  writing,"  and  that  the  appli* 
cant  should  '^  make  oath  that  he  is  the  original  inventor,"  &c.  The 
other  requirements  of  the  act  must  precede  the  issuing  of  the  patent, 
but  make  no  part  of  the  application,  and  are  not  conditions  precedent 
to  its  validity. 

In  the  present  case,  we  have  therefore,  a  regular  application  in  due 
form,  accompanied  by  a  specification  and  drawings,  filed  on  the  9th 
of  April,  1838.  It  has  not  been  withdrawn,  discontinued,  or  aban* 
doned.  There  is  nothing  in  the  act  of  congress  which  requires  that 
the  patent  should  be  issued  within  any  given  time  after  the  applica- 
tion is  filed,  or  which  forbids  the  postponement  of  it  for  a  time, 
at  the  suggestion  either  of  the  applicant  or  the  officer.  Nor  is 
there  any  thing  in  the  general  policy  of  the  patent  laws  which  for- 
bids  it  On  the  contrary,  it  has  always  been  the  practice  when  a 
foreign  patent  is  desired,  to  delay  the  issuing  of  the  patent  here,  aft^ 
application  filed,  for  fear  of  injuring  such  foreign  applicatioa.  It 
forms  no  part  of  the  poUcy  of  any  of  our  patent  acts  to  prevent  oar 
citizens  from  obtaining  patents  abroad. 

By  the  patent  act  of  1793,^  the  applicant  must  swear  ^  that  his  in- 
vention was  not  known  or  used  before  the  application."  The  filing 
of  the  application  was  the  time  fixed  for  determining  the  applicant's 
right  to  a  patent  If  a  patent  had  issued  abroad,  or  the  invention 
had  been  in  use  or  described  in  some  public  work,  before 
[  *  127  ]  that  time,  it  was  a  good  defence  to  it  The  time  *  of  filing 
the  application  was,  therefore,  made  by  law  the  criterion  of 
his  right  to  claim  as  fiirst  inventor.  A  foreign  patent  subsequent  to 
the  date  of  his  application,  could  not  be  set  up  as  a  defence  against 
the  domestic  patentee.  The  American  inventor  who  had  filed  his 
application  and  specification  at  home,  was  thus  enabled  to  obtain  his 
patent  abroad,  without  endangerixig  his  patent  at  home.  This  was 
a  valuable  privilege  to  American  citizens,  and  one  of  which  he  has 
never  been  deprived  by  subsequent  legislation.  And  thus  the  law 
stood  till  the  act  of  4th  July,  1836. 

Before  this  time,  the  right  to  obtain  a  patent  was  confined  to 
American  citizens,  or  those  who  had  filed  their  intentions  to  become 
such.  The  policy  of  this  act  was  to  encourage  foreign  inventors  to 
introduce  their  inventions  to  this  country,  but  in  doing  so  it  evinces 

1 1  State,  at  I^ai^  B18. 
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no  intention  of  limiting  our  own  citizenB  by  taking  away  from  them 
rights  which  they  had  hitherto  enjoyed. 

Accordingly,  it  gave  an  inventor,  who  had  obtained  a  patent 
abroad,  and  who  was  generally  a  foreigner,  a  right  to  have  one  here, 
provided  he  made  his  application  here  within  six  months  after  the 
date  of  his  foreign  patent.  Neither  the  letter  nor  the  spirit  of  this 
act  interferes  with  the  right  of  an  inventor  who  has  filed  his  applica- 
tion here,  from  obtaining  a  patent  abroad,  or  his  right  to  a  term  of 
fourteen  years  from  the  date  of  his  patent. 

In  1838,  therefore,  when  complainant  filed  his  application,  he  was 
entitled  to  such  a  patent.  But  in  March,  1839,  an  act  was  passed, 
by  the  6th  section  of  which  it  is  alleged  the  complainant's  rights  have 
been  affected*     That  section  is  as  follows :  — 

^  That  no  person  shall  be  debarred  from  receiving  a  patent  for  any 
invention,  &c.,  as  provided  in  the  act  of  4th  July,  1836,  to  which  this 
is  additional,  by  reason  of  the  same  having  been  patented  in  a  foreign 
country  more  than  six  months  prior  to  his  application.  Provided, 
that  the  same  shall  not  have  been  introduced  into  public  and  com- 
mon use  in  the  United  States  prior  to  the  application  for  such 
patent.  And  provided,  also,  that  in  all  cases,  every  such  patent  shall 
be  limited  to  the  term  of  fourteen  years  from  the  date  of  publication 
of  such  foreign  letters-patent." 

Now,  the  act  of  1836,  as  we  have  shown,  had  given  a  privilege  to 
foreign  patentees  to  have  a  patent  within  six  months  after  date  of 
such  foreign  patent  It  had  not  afiected,  in  any  manner,  the  jright 
previously  enjoyed  by  American  citizens,  to  take  out  a  foreign  patent 
after  filing  their  applications  here.  This  section  gives  additional' 
rights  to  those  who  had  first  taken  out  patents  abroad,  and  holding 
out  an  additional  encouragement  to  foreign  inventors  to 
mtroduce  their  inventions  here,  subject  to  certain  *  condi-  [  *  128  ] 
tions  contained  in  the  proviso.  Neither  the  letter,  spirit, 
nor  policy  of  this  act,  have  any  reference  to,  or  bearing  upon,  the 
case  of  persons  who  had  just  made  their  applications  here.  To  con- 
strue a  proviso,  as  applicable  to  a  class  of  cases  not  within  its  enact- 
ing clause,  would  violate  all  settled  rules  of  construction.  The  office 
of  a  proviso  is  either  to  except  something  firom  the  enacting  clause, 
or  to  exclude  some  possible  ground  of  misinterpretation,  or  to  state  a 
condition  to  which  the  privilege  granted  by  the  section  shall  be  sub' 
jected. 

Here  the  proviso  is  inserted  to  restrain  the  general  words  of  the 
section,  and  impose  a  condition  on  those  who  accept  the  privileges 
granted  by  the  section.     It  enlarged  the  privileges  of  foreign  paten- 
tees, which  had  before  been  confined  to  six  months,  on  two  conditions. 
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1.  Provided  the  invention  patented  abroad  had  not  been  introdneed 
into  public  use  here ;  and,  2.  On  condition  that  every  such  patent 
should  be  limited  in  its  terms.  The  general  words,  '*  in  all  cases," 
especially  when  restrained  to  every  such  patent,  cannot  extend  the 
conditions  of  the  proviso  beyond  such  cases  as  are  the  subject-matter 
of  legislation  in  the  section.  The  policy  and  spirit  of  the  act  cure  to 
grant  privileges  to  a  certain  class  of  persons  which  they  did  not  enjoy 
before ;  to  encourage  the  introduction  of  foreign  inventions  and  dis* 
coveries,  and  not  to  deprive  our  own  citizens  of  a  right  heretofore 
enjoyed,  or  to  affect  an  entirely  different  class  of  cases,  when  the 
applications  bad  been  filed  here  before  a  patent  obtained  abroad* 

It  is  supposed  that  certain  evils  might  arbe  by  allowing  an  appli- 
cant for  a  patent  here  to  delay  its  issue  till  he  can  obtain  a  foreign 
patent  To  which  it  is  a  sufficient  answer  to  say,  that  if  such  evil 
consequences  should  be  found  to  exist,  it  is  for  congress  to  remedy 
them  by  legislation. 

It  is  no  part  of  the  duty  of  this  court,  by  a  forced  construction  of 
existing  statutes,  to  attempt  the  remedy  of  possible  evils  by  anticipa* 
tion. 

I  am,  therefore,  of  opinion,  that  the  complainant's  patent,  as  re> 
newed,  contained  a  valid  grant  of  the  ftdl  term  of  fourteen  years  firom 
its  original  date.  ^ 

IL  The  other  point,  in  whidi  I  cannot  concur  with  the  opinion  of 
the  majority,  arises  in  the  construction  of  the  eighth  claim  of  com- 
plainanf  s  first  patent,  as  finally  amended.  The  first  daim,  as  explan- 
atory of  all  that  follow,  should  be  read  in  connection  with  the  eighth. 
They  are  as  follows :  — 

1.  <^  Having  thus  fully  described  my  invention,  I  wish  it  to  be  un- 
derstood that  I  do  not  claim  the  use  of  the  galvanic  current  or  cur* 
rents  of  electricity,  for  the  purpose  of  telegraphic  commoni- 
[  *  129  ]  cations  generally ;  but  what  I  specially  claim  as  *  my 
invention  and  improvement,  is  making  use  of  the  motive 
power  of  magnetism,  when  developed  by  the  action  of  such  current 
or  currents,  substantially  as  set  forth  in  the  foregoing  description  of 
the  first  principal  part  of  my  invention,  as  means  of  operating  or  giv- 
ing  motion  to  machinery,  which  may  be  used  to  imprint  signals  upon 
paper  or  other  suitable  material,  or  to  produce  sounds  in  any  desired 
manner  for  the  purpose  of  telegraphic  communication  at  any  dis- 
tances. The  only  ways  in  which  the  galvanic  current  had  been  pro- 
posed to  be  used  prior  to  my  invention  and  improvement,  were  by 
bubbles,  resulting  from  decomposition,  and  the  action  or  exercise  of 
electrical  power  upon  a  magnetized  bar  or  needle ;  and  the  bubbles 
and  the  deflections  of  the  needles  thus  produced,  were  the  subject?  of 
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inspection,  and  had  no  power,  or  were  not  applied  to  record  the  com- 
munication* I  therefore  characterize  my  invention  as  the  first  record* 
ing  or  printing  telegraph  by  means  of  electro-magnetism. 

^  There  are  various  known  modes  of  producing  motions  by  electro- 
magnetism,  but  none  of  these  had  been  applied  prior  to  my  invention 
and  improvement  to  actuate  or  give  motion  to  printing  or  recording 
machinery,  which  is  the  chief  point  of  my  invention  and  improve- 
ment" 

^  8.  I  do  not  propose  to  limit  myself  to  the  specific  machinery  or 
parts  of  machinery  described  in  the  foregoing  specification  and 
claims,  the  essence  of  my  invention  being  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current,  which  I  call  electro  magnet- 
ism, however  developed,  for  marking  or  printing  intelligible  charac- 
ters, signs,  or  letters,  at  any  distances,  being  a  new  application  of 
that  power,  of  which  I  claim  to  be  the  first  inventor  or  discoverer." 

The  objection  to  this  claim  is,  that  it  is  too  broad,  because  the  in- 
yentor  does  not  confine  himself  to  specific  machinery  or  parts  of 
machinery,  as  described  in  his  patent,  but  claims  that  the  essence  of 
his  invention  consists  in  the  application  of  electro-magnetism  as  a 
motive  power,  however  developed,  for  printing  characters  at  a  distance. 
This  being  a  new  application  of  that  element  or  power,  of  which  the 
patentee  claims  to  be  the  first  inventor  or  discoverer. 

In  order  to  test  the  value  of  this  objection,  as  applied  to  the  present 
case,  and  escape  any  confusion  of  ideas  too  often  arising  from  the 
use  of  ill-defined  terms  and  propositions,  let  us  examine,  1.  What 
may  be  patented;  or  what  forms  a  proper  subject  of  protection, 
under  the  constitution  and  acts  of  congress,  relative  to  this  subject. 

2.  What  is  the  nature  of  the  invention  now  under  consideration  ? 
Is  it  a  mere  machine,  and  subject  to  the  rules  which  affect  a  combi- 
nation of  mechanical  devices  to  efieet  a  particular  purpose. 

*  3.  Is  the  claim  true,  in  fact  ?     And  if  true,  how  can  it  [  *  130  ] 
be  too  broad,  in  any  legal  sense  of  the  term,  as  heretofore 
used,  either  in  the  acts  of  congress,  or  in  judicial  decisions  ? 

4.  Assuming  the  hypothesis  that  it  is  too  broad,  how  should  that 
affect  the  judgment  for  costs  in  this  case  ? 

1.  The  constitution  of  the  United  States  declares  that  '^  congress 
shall  have  the  power  to  promote  the  progress  of  science  and  useful 
arts,  by  securing  for  limited  times,  to  autiiors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries." 

The  act  of  congress  of  1836,  confers  this  exclusive  right  for  a  Urn- 
ited  time  on  ^'  any  person  who  has  discovered  or  invented  any  new 
and  useful  art,  machine,  manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvements  on  any  art,  machine,  manufacture. 
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or  composition  of  matter,  not  known  or  used  by  others,  before  his  or 
their  discovery  or  invention  thereof,  and  not,  at  the  time  of  his  appU* 
cation  for  a  patent,  in  public  use,"  &c. 

A  new  and  useful  art,  or  a  new  and  useful  improvement  on  any 
known  art,  is  as  much  entitled  to  the  protection  of  the  law  as  a  ma- 
chine or  manufacture.  The  English  patent  acts  are  confined  to 
*<  manufactures,'^  in  terms ;  but  the  courts  have  construed  them  to 
cover  and  protect  arts  as  well  as  machines ;  yet  without  using  the 
term  art  Here  we  are  not  required  to  make  any  latitudinous  con- 
struction of  our  statute  for  the  sake  of  equity  or  policy ;  and  surely 
we  have  no  right,  even  if  we  had  the  disposition,  to  curtail  or  narrow 
its  liberal  policy  by  astute  or  fanciful  construction. 

It  is  not  easy  to  give  a  precise  definition  of  what  is  meant  by  the 
term  ^'  art,"  as  used  in  the  acts  of  congress ;  some,  if  not  all,  the  traits 
which  distinguish  an  art  firom  the  other  legitimate  subjects  of  a  pat- 
ent, are  stated  with  clearness  and  accuracy  by  Mr.  Curtis,  in  his 
Treatise  on  Patents.  "  The  term  art,  applies,"  says  he,  "  to  all  those 
cases  where  the  application  of  a  principle  is  the  most  important  part 
of  the  invention,  and  where  the  machinery,  apparatus,  or  other  means, 
by  which  the  principle  is  applied,  are  incidental  only,  and  not  of  the 
essence  of  his  invention.  It  applies  also  to  all  those  cases  where  the 
result,  effect,  or  manufactured  article  is  old,  but  the  invention  con- 
sists in  a  new  process  or  method  of  producing  such  result,  effect,  or 
manufacture."     Curt,  on  Pat.  80. 

A  machine,  though  it  may  be  composed  of  many  parts,  instni- 
ments,  or  devices  combined  together,  still  conveys  the  idea  of  unity. 
It  may  be  said  to  be  invented,  but  the  term  "  discovery  "  could  not 
well  be  predicated  of  it.  An  art  may  employ  many  differ^ 
[  *  131  ]  ent  machines,  devices,  processes,  and  manipulations,  *  to 
produce  some  useful  result  In  a  previously  known  art,  a 
man  may  discover  some  new  process,  or  new  application  of  a  known 
principle,  element,  or  power  of  nature,  to  the  advancement  of  the  art, 
and  will  be  entitled  to  a  patent  for  the  same,  as  '^  an  improvement  in 
the  art,"  or  he  may  invent  a  machine  to  perform  a  given  function, 
and  then  he  will  be  entitled  to  a  patent  only  for  his  machine. 

That  improvements  in  the  arts,  which  consist  in  the  new  applica- 
tion of  some  known  element,  power,  or  physical  law,  and  not  in  any 
particular  machine  or  combination  of  machinery,  have  been  frequently 
the  subject  of  patents  both  in  England  and  in  this  country,  the  cases 
in  our  books  most  amply  demonstrate.  1  have  not  time  to  examine 
,  them  at  length ;  but  would  refer  to  James  Watt's  patent  for  a  method 
of  saving  fuel  in  steam-engines  by  condensing  the  steam  in  separate 
vessels,  and  applying  non-conducting  substances  to  his  steam-pipes 
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Clegg's  patent  for  measuring  gas  in  water,  Webster's  Pat  Cas.  103 ; 
Jape  V.  Pratt,  Webster's  Pat  Cas.  144 ;  and  the  celebrated  case  of 
Neilson's  patent  for  the  application  of  hot  blast,  being  an  important 
improvement  in  the  art  of  smelting  iron. 

In  England,  where  their  statute  does  not  protect  an  art  in  direct 
terms,  they  have  made  no  clear  distinction  between  an  art  or  an  im- 
provement in  an  art,  and  a  process,  machine,  or  manufacture.  They 
were  hampered  and  confined  by  the  narrowness  of  the  phraseology 
of  their  patent  acts.  In  this  country,  the  statute  is  as  broad  as  lan- 
guage can  make  it  And  yet,  if  we  look  at  the  titles  of  patents,  as 
given  at  the  patent-office,  and  the  language  of  our  courts,  we  might 
suppose  that  our  statute  was  confined  entirely  to  machines.  Not- 
withstanding, in  Ejieass  v.  The  Bank,  4  Washington  C.  C.  R.  9,  Mr. 
Justice  Washington  supported  a  patent  which  consisted  in  nothing 
else  but  a  new  application  of  copperplates  to  both  sides  of  a  bank- 
bill  as  a  security  against  counterfeiting.  The  new  application  was 
held  to  be  an  art,  and,  therefore,  patentable.  So  the  patent  in 
McCIurg  V.  Kingsland,  1  How.  204,  was  in  fact  for  an  improve- 
ment in  the  art  of  casting  chilled  rollers  by  conveying  the  metal  to 
the  mould  in  a  direction  approaching  to  the  tangent  of  the  cylinder ; 
yet  the  patentee  was  protected  in  the  principle  of  his  discovery, 
(which  was  but  the  application  of  a  known  law  of  nature  to  a  new 
purpose,)  against  all  forms  of  machinery  embodying  the  same  prin- 
ciple. 

The  great  art  of  printing,  which  has  changed  the  face  of  human 
society  and  civilization,  consisted  in  nothing  but  a  new  application 
of  principles  known  to  the  world  for  thousands  of  years.     No  one 
could  say  it  consisted  in  the  type  or  the  press,  or  in  any 
other  machine  or  device  used  in  performing  some  *  particular  [  *  132  ] 
function,  more  than  in  the  hands  which  picked  the  types  or 
worked  the  press.     Yet  if  the  inventoi;  of  printing  had,  under  this 
narrow  construction  of  our  patent  law,  claimed  his  art  as  something 
distinct  firom  his  machinery,  the  doctrine  now  advanced,  would  have 
declared  it  unpatentable  to  its  full  extent  as  an  art,  and  that  the  in- 
ventor could  be  protected  in  nothing  but  his  first  rough  types  and  ill 
contrived  press. 

I  do  not  intend  to  review  the  English  cases  which  adopt  the  prin- 
ciple for  which  I  now  contend,  notwithstanding  their  narrow  statute; 
but  would  refer  to  the  opinion  of  my  brother  Nelson,  in  14  How. 
177 ;  and  will  add,  that  Mr.  Justice  M'Lean,  in  delivering  the  opinion 
of  the  court  in  that  case,  quotes  with  approbation  the  language  of 
Lord  Justice  Gierke,  in  the  Neilson  case,  which  is  precisely  applicable 
to  the  question  before  us.     He  says :   *'  The  specification  does  not 
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claim  any  thing  as  to  fonn,  nature,  shape,  materials,  numbers,  of 
mathematical  character  of  the  vessel  or  vessels  in  which  the  air  is  to 
be  heated,  or  as  to  the  mode  of  heating  such  vessels."  Yet  this 
patent  was  sustained  as  for  a  new  application  of  a  known  element; 
or,  to  use  correct  language,  as  an  improvement  in  the  art  of  smelting 
iron,  without  any  regard  to  the  machinery  or  parts  of  machinery  used 
in  the  application.  Such  I  believe  to  be  the  established  doctrine  of 
the  English  courts. 

He  who  first  discovers  that  an  element  or  law  of  nature  can  be 
made  operative  for  the  jvoduction  of  some  valuable  result,  some  new 
art,  or  the  improvement  of  some  known  art ;  who  has  devised  ihe 
machinery  or  process  to  make  it  operative,  and  introduced  it  in  a 
practical  form  to  the  knowledge  of  mankind,  is  a  discoverer  and  in- 
ventor of  the  highest  class.  The  discovery  of  a  new  application  of  a 
known  element  or  agent  may  require  more  labor,  expense,  persevering 
industry,  and  ingenuity  than  tne  inventor  of  any  machine.  Some- 
times, it  is  true,  it  may  be  the  result  of  a  happy  thought  or  concep- 
tion, without  the  labor  of  an  experiment,  as  in  the  case  of  the 
improvement  in  the  art  of  casting  chilled  rollers,  already  alluded  to. 
In  many  cases,  it  is  the  result  of  numerous  experiments ;  not  the  con* 
sequence  of  any  reasoning  a  priori,  but  wholly  empirical ;  as  the  dis- 
covery that  a  certain  degree  of  heat,  when  applied  to  the  usual 
processes  for  curing  India  rubber,  produced  a  substance  with  new 
and  valuable  qualities. 

The  mere  discovery  of  a  new  element,  or  law,  or  principle  of 
nature,  without  any  valuable  application  of  it  to  the  arts,  is  not 
the  subject  of  a  patent.  But  he  who  takes  this  new  element  or 
power,  as  yet  useless,  from  the  laboratory  of  the  philosopher,  and 
makes  it  the  servant  of  man ;  who  applies  it  to  the  perfecting  of  a 
new  and  useful  art,  os  to  the  improvement  of  one  already 
[  *  133  ]  *  known,  is  the  benefactor  to  whom  the  patent  law  tenders 
its  protection.  The  devices  and  machines  used  in  the  exer* 
cise  of  it  may  or  may  not  be  new;  yet,  by  the  doctrine  against 
which  I  contend,  he  cannot  patent  them,  because  they  were  known 
and  used  before.  Or,  if  he  can,  it  is  only  in  their  new  application 
and  combination  in  perfecting  the  new  art  In  other  words,  he  may 
patent  the  new  application  of  the  mechanical  devices,  but  not  the 
new  application  of  the  operative  element  which  is  the  essential  agent 
in  the  invention.  He  may  patent  his  combination  of  the  machinery, 
but  not  his  art. 

When  a  new  and  hitherto  unknown  product  or  result,  beneficial  to 
mankind,  is  effected  by  a  new  application  of  any  element  of  nature^ 
and  by  means  of  machines  and  devices,  whether  new  or  old,  it  cannot 
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be  denied  that  such  invention  or  discovery  is  entitled  to  the  denomi- 
nation of  a  '^  new  and  useful  art"  The  statute  gives  the  inventor  of 
an  art  a  monopoly  in  the  exercise  of  it  as  folly  as  it  does  to  the  in- 
ventor of  a  mere  machine.  And  any  person  who  exercises  such  new 
art  without  the  license  of  the  inventor  is  an  infringer  of  his  patent, 
and  of  the  franchise  granted  to  him  by  the  law  as  a  reward  for  his 
labor  and  ingenuity  in  perfecting  it  A  construction  of  the  law  which 
protects  such  an  inventor  in  nothing  but  the  new-invented  machines 
or  parts  of  machinery  used  in  the  exercise  of  his  art,  and  refuses  it  to 
the  exercise  of  the  art  itself,  annuls  the  patent  law.  If  the  law  gives 
a  franchise  or  monopoly  to  the  inventor  of  an  art  as  fully  as  to  the 
inventor  of  a  machine,  why  shall  its  protection  not  be  coextensive 
with  the  invention  in  one  case  as  well  as  in  the  other  ?  To  look  at 
an  art  as  nothing  but  a  combination  of  machinery,  and  give  it  protec- 
tion only  as  such,  against  the  use  of  the  same  or  similar  devices  or 
mechanical  equivalents,  is  to  refuse  it  protection  as  an  art  It 
ignores  the  distinction  between  an  art  and  a  machine;  it  overlooks 
the  dear  letter  and  spirit  of  the  statute;  and  leads  to  inextricable 
difficulties.  It  is  viewing  a  statue  or  a  monument  through  a  mi- 
croscope. 

The  reason  given  for  thus  confining  the  franchise  of  the  inventoi 
of  an  art  to  his  machines  and  parts  of  machinery  is,  that  it  would 
retard  the  progress  of  improvement,  if  those  who  can  devise  better 
machines  or  devices,  differing  in  mechanical  principle  from  those  of 
the  first  inventor  of  the  art,  or,  in  other  words,  who  can  devise  an 
improvement  in  it,  should  not  be  allowed  to  pirate  it 

To  say  that  a  patentee,  who  claims  the  art  of  writing  at  a  dis- 
tance by  means  of  electro-magnetism,  necessarily  claims  all  future 
improvements  in  the  art,  is  to  misconstrue  it,  or  draws  a  consequence 
from  it  not  fairly  to  be  inferred  from  its  language.  An  im- 
provement in  a  known  art  is  as  much  the  subject  of  *  a  [  *  134  ] 
patent  as  the  art  itself;  so,  also,  is  an  improvement  on  a 
known  machine.  Yet,  if  the  original  machine  be  patented,  the 
patentee  of  an  improvement  will  not  have  a  right  to  use  the  originaL 
This  doctrine  has  not  been  found  to  retard  the  progress  of  invention 
in  the  case  of  machines;  and  I  can  see  no  reason  why  a  contrary  one 
should  be  applied  to  an  art 

The  claim  of  the  patentee  is,  that  he  may  be  protected  in  the  exer- 
cise of  his  art  as  against  persons  who  may  improve  or  change  some 
of  the  processes  or  machines  necessary  in  its  exercise.  The  court,  by 
deciding  that  this  claim  is  too  broad,  virtually  decides  that  such  an 
inventor  of  an  improvement  may  pirate  the  art  he  improves,  because 
it  is  contrary  to  public  policy  to  restrain  the  progress  of  inventioik 
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Or,  in  other  words,  it  may  be  said  that  it  is  the  policy  of  the  comts 
tx)  refuse  that  protection  to  an  art  which  it  affords  to  a  machinet 
which  it  is  the  policy  of  the  constitution  and  the  laws  to  grant. 

2.  Let  us  now  consider  what  is  the  nature  of  the  invention  now 
under  consideration. 

It  is  not  a  composition  of  matter,  or  a  manufacture,  or  a  machine. 
It  is  the  application  of  a  known  element  or  power  of  nature,  to  a 
new  and  useful  purpose  by  means  of  various  processes,  instruments 
and  devices ;  and,  if  patentable  at  all,  it  must  come  within  the  cate- 
gory of  "  a  new  and  useful  art."  It  is  as  much  entitled  to  this  de- 
nomination as  the  original  art  of  printing  itself.  The  name  given  to 
it  in  the  patent  is  generally  the  act  of  the  commissioner,  and  in  this, 
as  in  many  other  cases,  a  wrong  one.  The  true  nature  of  the  inven- 
tion must  be  sought  in  the  specification. 

The  word  telegraph  is  derived  from  the  Greek,  and  signifies  "  to 
write  afar  off  or  at  a  distance."  It  has  heretofore  been  applied 
to  various  contrivances  or  devices,  to  communicate  intelligence  by 
means  of  signals  or  semaphores,  which  speak  to  the  eye  for  a  moment. 
But  in  its  primary  and  literal  signification  of  writing,  printing,  or  re- 
cording at  a  distance,  it  never  was  invented,  perfected,  or  put  into 
practical  operation  till  it  was  done  by  Morse.  He  preceded  Steinheil,  ^ 
Cook,  Wheatstone,  and  Davy  in  the  successful  application  of  this 
mysterious  power  or  element  of  electro-magnetism  to  this  purpose ; 
and  his  invention  has  entirely  superseded  their  inefficient  contrivances. 
It  is  not  only  ^'  a  new  and  useful  art,"  if  that  term  means  any  thing, 
but  a  most  wonderful  and  astonishing  invention,  requiring  tenfold 
more  ingenuity  and  patient  experiment  to  perfect  it,  than  the  art  of 
printing  with  types  and  press,  as  originally  invented. 

3.  Is  it  not  true,  as  set  forth  in  this  eighth  claim  of  the  specifica- 
tion, that  the  patentee  was  the  first  inventor  or  discoverer  of  the  use 

or  application  of  electro-magnetism  to  print  and  record  in« 
I  •  135  ]  teUigible  *  characters  or  letters  ?     It  is  the  very  ground  on 

which  the  court  agree  in  confirming  his  patent.  Now  the 
patent  law  requires  an  inventor,  as  a  condition  precedent  to  obtain- 
ing a  patent,  to  deliver  a  written  description  of  his  invention  or  dia- 
covery,  and  to  particularly  specify  what  he  claims  to  be  his  own 
invention  or  discovery.  If  he  has  truly  stated  the  principle,  nature, 
and  extent  of  his  art  or  invention,  how  can  the  court  say  it  is  too 
broad,  and  impugn  the  validity  of  his  patent  for  doing  what  the  law 
requires  as  a  condition  for  obtaining  it?  And  if  it  is  only  in  case  of 
a  machine  that  the  law  requires  the  inventor  to  specify  what  he  claimik 
as  his  own  invention  and  discovery,  and  to  distinguish  what  is  neroif 
firom  what  is  old,  then  this  eighth  daim  is  superfluousi  and  cannot 
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affect  the  validity  of  his  patent,  provided  his  art  is  new  and  useful, 
and  the  machines  and  devices  claimed  separately  are  of  his  own  in- 
vention. If  it  be  in  the  use  of  the  words  "however  developed"  that 
the  claim  is  to  be  adjudged  too  broad,  then  it  follows  that  a  person 
using  afiy  other  process  for  the  purpose  of  developing  the  agent  or 
element  of  electro-magnetism,  than  the  common  one  now  in  use,  and 
described  in  the  patent,  may  pirate  the  whole  art  patented. 

But  if  it  be  adjudged  that  the  claim  is  too  broad,  because  the 
inventor  claims  the  application  of  this  element  to  his  new  art,  then 
his  patent  is  to  be  invalidated  for  claiming  his  whole  invention,  and 
nothing  more.  If  the  result  of  this  application  be  a  new  and  useful 
art,  and  if  the  essence  of  his  invention  consists  in  compeUing  this 
hitherto  useless  element  to  record  letters  and  words,  at  any  distance 
and  in  many  places  at  the  same  moment,  how  can  it  be  said  that 
the  claim  is  for  a  principle  or  an  abstraction  ?  What  is  meant  by  a 
daim  being  too  broad  ?  The  patent  law  and  judicial  decisions  may 
be  searched  in  vain  for  a  provision  or  decision  that  a  patent  may  be 
impugned  for  claiming  no  more  than  the  patentee  invented  or  dis- 
covered. It  is  only  when  he  claims  something  before  known  and 
used,  something  as  new  which  is  not  new,  either  by  mistake  or  inten- 
tionally, that  his  patent  is  affected. 

The  act  of  congress  requires  the  applicant  for  a  patent  to  swear 
that  "  he  is  the  original  and  first  inventor  of  the  art,  machine,  &;c." 
It  requires  the  commissioner  to  make  an  examination  of  the  aUeged 
invention,  "and  if  it  shall  appear  that  the  same  has  not  been  invented 
prior  to  the  aUeged  invention,  he  shall  grant  a  patent,  &c.  But  if  it 
shall  appear  that  the  applicant  is  not  the  original  and  first  inventor 
or  discoverer  thereof,  or  that  any  part  of  that  which  is  claimed  as 
new  had  before  been  invented,"  then  the  applicant  to  have  leave  to 
withdraw  his  application. 

•  The  13th  section  treats  of  defective  specifications  and   [  *  136  ] 
their  remedy,  where  the  applicant,  through  mistake  or  inad- 
vertency, had  claimed  "  more  than  he  had  a  right  to  claim  as  new.'' 

The  15th  section,  in  enumerating  the  defences  which  a  defendant 
may  be  allowed  to  make  to  a  patent,  states  that  inter  alia  he  may 
show,  "that  the  patentee  was  not  the  original  and  first  inventor  or 
discoverer  of  the  thing  patented,  or  of  a  substantial  and  material 
part  thereof  claimed  as  new."  And  the  proviso  to  the  same  section 
allows  the  court  to  refuse  costs,  "when  the  plaintiff  shall  fail  to  sus- 
tain his  action  on  the  ground  that,  in  his  specification  or  claim,  is 
embraced  more  than  that  of  which  he  was  the  first  inventor." 

The  7th  section^  of  the  act  of  March  3, 1837,  specially  defines  the 

1  a  StatB,  at  Large,  193. 
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meaning  of  the  phrase  ^'too  broad,"  to  be,  ^when  the  patent  claims 
more  than  that  of  which  the  patentee  was  the  original  and  first  in* 
ventor."  And  the  9th  section  of  the  same  act,  again  providing  for 
cases,  where,  by  accident  or  mistake,  the  patentee  claims  more  than 
he  is  justly  entitled  to,  describes  it  to  be  ^  where  the  patentee  shall 
have  in  his  specification  claimed  to  be  the  original  inventor  or  dis- 
coverer of  any  material  or  substantial  part,  of  which  he  is  not  the 
first  and  original  inventor,  and  shall  have  no  legal  and  just  right  to 
the  same." 

Thus  we  see  that  it  is  only  where,  through  inadvertence  or  mis* 
take,  the  patentee  has  claimed  something  of  which  he  was  not  the 
first  inventor,  that  the  court  are  directed  to  refuse  costs. 

The  books  of  reports  may  be  searched  in  vain  for  a  case  where  a 
patent  has  been  declared  void,  for  being  too  broad,  in  any  other  sense. 

Assuming  it  to  be  trae,  then,  for  the  purpose  of  the  argument, 
hat  the  new  application  of  the  power  of  electro-magnetism  to  the 
art  of  telegraphing  or  printing  characters  at  a  distance,  is  not  the 
subject  of  a  patent,  because  it  is  patenting  a  principle ;  yet  as  it  is 
also  true,  that  Morse  was  the  first  who  made  this  application  success* 
fully,  as  set  forth  in  this  eighth  claimi  I  am  unable  to  comprehend 
how,  in  the  words  of  the  statute,  we  can  adjudge  "that  he  has  failed 
to  sustain  his  action,  on  the  ground  that  his  specification  or  claim 
embraces  more  than  that  of  which  he  was  the  first  inventor."  It  is 
for  this  alone  that  the  statute  authorizes  us  to  refuse  costs. 

4.  Assuming  this  eighth  claim  to  be  too  broad,  it  may  well  be  said, 
that  the  ^patentee  has  not  unreasonably  delayed  a  disclaimer,  when 
we  consider  that  it  is  not  till  this  moment  he  had  reason  to  believe 
it  was  too  broad.  But  the  bill  claims,  and  it  is  sustained  by  proo^ 
that  the  defendant  has  infringed  the  complainant^s  second  patent  for 
his  improvement 

The  court  sustains  the  validity  of  this  patent  Why,  then, 
[  *  137  ]  *is  the  complainant  not  entitled  to  his  costs  ?  At  law,  a 
recovery  on  one  good  count  is  suj£cient  to  entitle  the  plain* 
tiff  to  recover  costs ;  and  I  can  see  no  particular  equity  which  the 
defendants  can  claim,  who  are  adjudged  to  have  pirated  two  inven* 
tions  at  once. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  circait  oooit 
should  be  affirmed,  with  costs. 

16  H.  187;  19  H.  96;  20  H.  878;  1  W«l.  681. 
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Francis  O.  J.  Smith,  Plaintiff,  v.  HeMiiN  B.  Ely,  Henry  O'ReillYi 
Robert  W.  MoCoy,  Thomas  Moodie,  Michael  B.  Bateham, 
Lincoln  Goodale,  Wray  Thomas,  Albert  B.  Buttles,  and 
Robert  Neil. 

15  H.  137. 

Where  the  principlefl  governing  a  patent  cause  had  been  settled  bj  this  coart,  they  declined 
to  hear  an  ailment  on  technical  qaestions  of  pleading,  arising  in  another  case,  nnder 
the  same  patent,  and  certified  to  this  coort  by  the  jadges  of  a  circuit  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  {  *140  ] 

The  plaintiff  in  error  is  the  assignee,  within  a  certain 
tract  of  country,  of  the  two  patents  granted  to  Morse  for  his 
*  electro-magnetic  telegraph,  one  in  1840,  and  the  other  in  [*1413 
1846,  and  both  reissued  in  1848.     And  this  action  was 
brought  in  the  circuit  court  for  the  district  of  Ohio,  for  infringements 
of  both  of  these  patents,  within  the  limits  assigned  to  the  plaintiff. 

The  defendants  did  not  proceed  in  their  defence  in  the  manner 
authorized  by  the  act  of  congress,^  but  pleaded  the  general  issue,  and 
seventeen  special  pleas.  Upon  some  of  these  pleas  issue  was  joined, 
and  others  were  demurred  to ;  and,  upon  the  argument  of  the  de- 
murrers, the  judges  of  the  court  were  divided  in  opinion  on  the  fol- 
lowing questions,  which  they  have  certified  for  decision  to  this  court 

*'l.  Upon  the  demurrer  to  the  6th  and  7th  pleas  respectively, 
whether  the  said  letters-patent  to  the  said  Morse  are  void,  for  the 
reason  that  the  same  do  not  on  their  face  respectively  express  that 
they  are  to  run  for  fourteen  years  from  the  date  of  the  patent  issued 
to  said  Morse  in  the  kingdom  of  France. 

2.  Whether,  upon  the  demurrer  to  the  8th,  9th,  and  18th  pleas,  said 
fetters-patent  to  said  Morse  assume,  as  to  the  matter  alleged  in  said 
18th  plea,  to  patent  a  principle,  or  a  thing  which  is  not  an  art,  ma* 
chine,  manufacture,  or  composition  of  matter,  or  any  improvement 
on  any  art,  machine,  manufacture,  or  composition  of  matter ;  and  if 
so,  whether,  and  to  what  extent,  said  letters-patent,  or  any  part  there- 
of, are  void  in  consequence  thereof,  and  also  whether  said  pleas  are 
bad,  respectively,  for  the  reason  that  they  assume  to  answar  certain 
material  and  substantial  parts  of  the  plaintiff's  claim,  without  aver- 
ring that  there  are  no  other  material  and  substantial  parts  embraced 
in  his  claim,  which  can  be  distinguished  from  the  other  parts  averred 
to  be  so  claimed  without  right,  and  on  which  he  would  be  entitled  to 
recover. 

1  5  Stata.  at  Large,  1S3. 
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3.  Whether,  upon  the  demurrers  to  the  14th  and  15th  pleas,  said 
patent,  issued  April  11,  1846,  and  reissued  June  13, 1848,  is  void ; 
and  if  so,  to  what  extent ;  for  the  reason  that  it  embraces,  as  a  mate- 
rial and  substantial  part  thereof,  a  material  and  substantial  part  of  a 
former  patent  issued  to  said  Morse. 

4.  Whether,  upon  the  demurrers  tor  the  8th,  9th,  14th,  and  15th 
pleas,  said  letters-patent  issued  to  said  Morse  are  void,  for  the  reason, 
as  averred  in  said  pleas,  that  he  was  not  the  original  and  first  inven- 
toi  of  the  several  matters  in  said  pleas  respectively  set  forth ;  but  the 
same  had  been,  prior  to  ssdd  invention  by  said  Morse,  known  and 
used  in  a  foreign  country." 

The  questions  certified,  so  far  as  they  affect  the  merits  of  the  case, 
have  all  been  substantiaUy  decided  in  the  case  of  Morse  and  others 
V.  O'Reilly  and  others,  15  How.  62,  at  the  present  term; 
[  *142  ]  But  *  several  questions  are  presented  by  the  certificate  upon 
the  construction  of  the  pleas  and  the  extent  of  the  admis- 
sions made  by  the  demurrers,  and  the  legal  effect  of  such  admissions 
upon  the  plaintiff's  right  of  action. 

In  relation  to  the  questions  which  go  to  the  merits,  as  they  have 
been  ahready  folly  heard  and  decided  in  the  case  above  mentioned, 
they  are  not  open  for  argument  in  this  case ;  and  it  would  be  a  use- 
less and  firuitless  consumption  of  time  to  hear  an  argument  upon  the 
technical  questions  alone.  For,  however  the  points  of  special  plead- 
ing might  be  ruled  by  this  court,  they  could  have  no  material  influ- 
ence on  the  ultimate  decision  of  the  case ;  because,  if  it  is  found  that 
errors  in  pleading  have  been  committed  by  either  party,  injurious  to 
his  rights,  an  opportunity  ought  and  would  certainly  be  afforded  him 
to  correct  them  in  some  subsequent  proceeding,  so  as  to  bring  the 
real  points  in  controversy  fairly  before  the  court. 

For  these  reasons,  the  motion  of  the  counsel  for  the  defendants  for 
leave  to  argue  the  points  certified  is  overruled,  and  the  case  remanded 
to  the  circuit  court. 

Under  such  circumstances,  we  deem  it  proper  to  remand  the  case, 
without  argument,  to  the  circuit  court  for  the  district  of  Ohio,  where 
either  party  may  amend  his  pleadings,  and  where  the  defendants,  if 
they  can  dbtinguish  their  case  firom  that  above  mentioned,  will  hav« 
an  opportunity  of  being  heard. 
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Jambs  E.  Broome,  Administrator  de  bonis  non  of  Arthur  MacoN| 
deceased,  Plaintiff  in  Error,  v.  The  United  States. 

15  H.  143. 

A  surety  on  a  collector's  bond,  died,  after  the  bond  had  been  signed  and  sealed  by  the  obli 
gOFB,  and  after  it  had  been  put  in  a  course  of  transmission  to  the  comptroller  of  the  treaa* 
niy,  but  before  it  had  been  approved,  or  appeared  to  have  been  received  by  him.  Beldt 
that  the  surety  was  bound. 

The  sureties  of  a  collector  of  customs  are  responsible  for  moneys  handed  over  to  him  by  his 
predecessor  in  office,  and  for  those  transmitted  to  him  by  another  collector  to  enable  him 
to  pay  expenses,  which  he  is  required,  officially,  to  disburse. 

The  case  is  stated  in  the  opinion  of  the  court. 

OharUon,  for  the  plaintiff 

Cushing^  (attorney-general,)  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *  153  ] 

Ambrose  Crane  was  appointed  collector  of  customs  for 
St.  Mark's  in  Florida,  and  signed,  with  his  sureties,  Swain  and 
Macon,  what  was  meant  by  them  to  be  an  official  bond.  The  form 
of  the  bond  is  given  in  the  statute.  This  conforms  to  it  in  every 
particular.  1  Stats,  at  Large,  705.  Crane,  the  collector,  became  a 
defaulter.  This  suit  was  brought  to  recover  the  amount  of  the^ 
defalcation  from  the  administrator  of  Macon,  one  of  the  sureties  of 
Crane.  The  bond  is  dated  on  the  2d  June,  1837.  Two  indorsements 
are  upon  it  One  of  them  was  made  by  the  district  attorney  of  the 
United  States  for  Florida. 

Office  of  the  United  States'  attorney,  middle  district  of  Florida, 
July  4,  1837.  I  hereby  certify,  that  Peter  H.  Swain  and  Arthur 
Macon,  Esqrs.,  who  appear  to  have  executed  the  within  bond  as 
securities,  are  generally  esteemed  to  be,  and  in  my  opinion,  undoubt- 
edly are,  good  for  the  amount  of  this  bond.  They  reside  in  Leon 
county,  and  I  would  take  either  of  them,  without  hesitation,  as 
security  for  a  private  debt  of  that  amount.  The  signatures  appear  to 
be  genuine. 

Charles  S.  Sibley,  District  Attorney. 

The  other  indorsement  is  as  follows :  — 

Comptroller's  Office,  July  31,  1837.  Approved  in  the  above  cer- 
tificate. George  Wolfe,  Comptroller. 

Macon  died  on  the  24th  July,  seven  days  before  the  date  of  the 
comptroller's  approval,  and  twenty-four  days  after  the  date  of  the 
district  attorney's  indorsement    The  evidence  in  the  case  shows  that, 
vol.  XX.  38 
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in  the  year  1837,  the  mail  time  between  Tallahassee  and  Washington 
was  from  eight  to  ten  days.  The  distance  might  have  been  travelled 
by  an  individual  in  less  time,  but  not  in  less  than  seven  or  eight  days. 
This  testimony  was  introduced  by  the  plaintiff  to  prove  that  the  bond, 
if  it  had  not  been  delivered  before  the  24th  of  July,  the  day  of  Macon's 
death,  that  it  must  have  been  in  the  course  of  transmission  from 

the  obligors  before  that  day,  as  the  comptroller's  approval  is 
[  *  154  ]  *  dated  the  31st  of  the  month.    The  act  directing  bond  to  be 

taken  from  collectors,  with  sureties,  to  be  approved  by  the 
comptroller  of  the  treasury  of  the  United  States,  will  be  found  in  1 
Stats,  at  Large,  705.  It  is,  that  every  collector,  naval  officer,  and 
surveyor,  employed  in  the  collection  of  the  duties  upon  imports  and 
tonnage  shall,  within  three  months  after  he  enters  upon  the  duties  of 
his  office,  give  bond,  with  one  or  more  sureties,  to  be  approved  by 
the  comptroller  of  the  treasury  of  the  United  States,  and  payable  to 
the  United  States,  with  condition  for  the  true  and  faithful  perform- 
ance of  the  duties  of  his  office,  according  to  law.  The  condition  of 
the  bond  is,  that  whereas  the  President  of  the  United  States  hath, 
pursuant  to  law,  appointed  the  said  to  the  office  of  , 

in  the  State  of  •     Now,  therefore,  if  the  said 

has  truly  and  faithfully  executed  and  discharged,  and  shall  continue 
truly  and  faithfully  to  execute  and  discharge  all  the  duties  of  said 
office,  according  to  law,  then  the  above  obligation  is  to  be  void  and 
of  none  effect,  otherwise  it  shall  abide  and  remain  in  full  force  and 
virtue. 

In  this  state  of  the  case,  a  recovery  upon  this  bond  is  resisted  by 
an  objection  that  it  never  had  a  legal  existence  as  to  Macon,  the  in- 
testate of  the  appellant,  because  he  died  before  it  was  approved  by 
the  comptroller.  It  is  not  denied  —  or,  if  it  be,  the  evidence  makes 
it  altogether  probable— that  the  bond  had  been  delivered  before 
Macon  died.  We  cannot  admit  that  the  date  of  the  approval  can 
be  taken  absolutely  as  the  time  when  the  bond  was  accepted, 
without  any  relation  to  the  time  when  it  was  delivered.  A  bond 
may  not  be  a  complete  contract  until  it  has  been  accepted  by  the 
obligee :  but  if  it  be  delivered  to  him  to  be  accepted  if  he  should 
choose  to  do  so,  that  is  not  a  conditional  delivery,  which  will  post* 
pone  the  obligor's  undertaking  to  the  time  of  its  acceptance,  but  an 
admission  that  the  bond  is  then  binding  upon  him,  and  will  be  so 
from  that  time,  if  it  shall  be  accepted.  When  accepted,  it  is  not 
only  binding  from  that  time  forward,  but  it  becomes  so  upon  both 
from  thettime  of  the  delivery.  That  is  the  offer  which  the  obligor 
makes,  when  he  hands  the  bond  to  the  obligee,  and  in  that  sense  the 
obligee  received  it    Such  is  just  the  case  before  us*     The  act  requires 
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the  collector  to  give  a  bond,  ^  with  sureties  to  be  approved  by  the 
comptroller;"  it  must  be  done  in  three  months  after  he  has  entered 
upon  the  duties  of  his  office ;  it  must  be  retrospective  to  that  time, 
and  be  for  the  future  also.  The  comptroller  may  accept  the  sureties 
or  reject  them.  He  may  call  at  any  future  time  for  other  sureties,  if 
circumstances  shall  occur,  or  information  shall  be  received,  which 
make  it  necessary  that  the  United  States  should  have  a 
more  responsible  security.  *  Or  he  may  call,  under  the  [  *  155  ] 
direction  of  the  secretary  of  the  treasury,  for  a  new  bond. 
He  may  decide  upon  the  sufficiency  of  tiie  sureties  before  they  have 
made  themselves  so,  or  after  they  have  signed  the  collector's  bond. 
The  first  course  is  not  the  usual  practice.  The  bond  is  commonly 
sent  to  the  collector  with  such  sureties  as  he  can  get  The  comp- 
troller receives  it  under  the  law,  to  be  afterwards  approved,  upon  such 
information  as  he  has  or  may  procure,  concerning  the  responsibility 
of  the  sureties.  The  time  is  not  limited  for  the  use  of  his  discretion 
for  that  purpose.  He  knows,  and  the  collector  knows,  that  the  bond 
ought  to  be  given  in  three  months  after  the  collector  has  begun  to 
discharge  the  duties  of  his  office.  It  is  his  duty  to  give  the  bond. 
It  is  the  comptroller's  to  see  that  it  is  done.  It  is  not  necessary  that 
it  should  be  handed  to  the  comptroller.  It  may  be  handed  to  an 
agent  appointed  by  the  comptroller  to  receive  it,  or  it  may  be  put 
into  the  possession  of  any  person  to  deliver  it,  or  it  may  be  transmit- 
ted by  mail.  If  done  in  any  one  of  these  ways,  it  is  a  delivery  from 
the  moment  that  the  collector  and  his  sureties  part  with  it.  It  is 
from  that  moment  in  the  course  of  transmission,  with  the  intention 
that  the  law  may  act  upon  it  through  the  comptroller's  agency,  and 
his  subsequent  approval  is  an  acceptance  with  relation  to  the  time 
beginning  the  transmission.  The  statute  does  not  require  the  ap- 
proval to  be  in  writing.  It  may  be  so,  and  may  be  done  verbally ; 
or  it  may  not  be  done  in  either  way.  Receiving  the  bond,  and  re- 
taining it  for  a  considerable  time  without  objection,  will  be  sufficient 
evidence  of  acceptance  to  complete  the  delivery,  especially  when  the 
exception  is  taken  by  the  party  who  had  done  all  he  could  to  com- 
plete it.  Postmaster-general  t;.  Norvell,  1  Gilpin,  106-121.  And  we 
add,  that  the  retention  of  such  a  bond  by  the  comptroller  without 
objection,  for  a  longer  time  than  the  statute  requires  it  to  be  given, 
would  be  presumptive  evidence  of  its  approval  and  acceptance.  This 
presumption  of  acceptance  has  been* ruled  by  this  court,  in  the  case 
of  The  United  States  Bank  v.  Dandridge  and  others,  12  Wheat  64. 
In  that  case,  an  objection  was  taken  in  the  circuit  court  to  the  ad- 
missibility of  evidence  to  show  a  presumptive  acceptance  of  a  cashier's 
bond,  because  the  charter  of  the  bank  required  a  bond  to  be  given 
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satisfactory  to  the  directors.  The  circuit  court  sustained  the  objection, 
and  ruled  that  the  approval  must  be  in  writing  to  bind  the  cashier's 
sureties.  This  court  ruled  otherwise.  Presumptive  evidence,  then, 
being  admissible  to  prove  the  acceptance  of  a*bond — such  as  its 
being  in  the  possession  of  the  obligee — having  been  retained  without 
objection,  and  the  obligor  continuing  to  act  under  it,  without  having 

called  for  a  more  formal  acceptance,  it  follows  that  a  written 
[  *  156  ]  *  acceptance,  dated  after  a  delivery,  as  was  done  in  this  case, 

is  not  to  be  taken  as  the  time  from  which  the  completeness 
of  the  contract  is  to  be  computed ;  but  that  such  an  acceptance  has 
a  relation  to  the  time  of  delivery,  making  that  time  the  beginning  of 
its  obligation  upon  the  parties  to  the  bond.  We  remark,  also,  that 
there  is  no  rule  which  can  be  applied  to  determine  what  constitutes 
the  approval  of  official  bonds.  Every  case  must  depend  upon  the 
laws  directing  such  an  approval.  The  purpose  for  which  such  a  bond 
is  required  must  be  looked  to.  The  character  of  the  office  and  its 
duties  must  be  examined.  The  time  within  which  such  a  bond 
must  be  given  and  approved,  and  whether  it  is  to  be  retrospective  or 
for  the  future  only,  must  be  considered  before  it  can  be  determined 
how  and  when  the  approval  must  be  made.  The  differences  sug- 
gested may  be  seen  by  comparing  the  terms  of  the  statute  of 
1825,^  requiring  bonds  to  be  given  by  postmasters  directly  to  the 
postmaster-general,  and  not  to  the  United  States,  with  the  phraseo- 
logy of  the  section  of  the  act  directing  bonds  to  be  taken  from  the 
collectors  to  the  United  States. 

The  case  of  Bruce  and  others  v.  The  State  of  Maryland,  for  the 
use  of  Love,  in  11  Gill  &  Johnson,  382,  which  was  supposed  to  have 
a  bearing  upon  the  case,  will  illustrate  fully  the  differences  of  which 
we  have  spoken. 

The  42d  article  of  the  constitution  of  Maryland,  requires  bonds 
from  the  sheriff  of  that  State,  with  sureties,  before  they  can  be  sworn 
in  to  act  as  such.  The  act  of  Maryland,  carrying  that  article  into 
operation,  (2d  vol.  Laws  of  Maryland,  November,  1794,)  fixes  the  time 
within  which  sheriffs  shall  give  bonds,  and  the  manner  of  taking  them 
is  prescribed.  It  must  be  done  in  a  county  court,  or  before  the  chief 
justice,  or  two  associate  justices,  &c.,  but  by  whomsoever  approved, 
the  act  directs  that  the  official  doing  so,  shall  immediately  transmit 
it  to  the  county  court,  to  be  recorded.  The  case  came  before  the 
court  of  appeals,  from  a  county  court,  which  had  decided  that  the 
bond  of  the  sheriff  operated  from  its  date,  that  bond  having  been 
given  without  the  approval  in  the  manner  prescribed.  The  court  of 
appeals  overruled  the  court  below,  saying  that  the  bond  had  been 
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irregularly  taken^  and  that  a  sheriff's  bond  was  only  obligatory  from 
the  time  of  its  approval.  Under  that  statate,  the  question,  when  a 
sheriff's  bond  became  operative,  could  not  properly  occur,  it  having 
made  the  delivery  and  approval  of  the  bond  simultaneous,  that  there 
might  be  a  compliance  with  the  constitution,  which  declared  that 
no  sheriff  should  act  until  he  had  given  bond.  The  act  which  we 
have  been  considering,  does  not  require  the  comptroller's  approval 
to  be  in  writing.  A  collector  may  be  permitted  to  discharge 
*the  duties  of  his  offiLoe,  for  three  months,  before  he  gives  a  [  *  157  ] 
bond,  if  the  secretary  of  the  treasury  sh^  think  it  safe  to 
be  done.  But  if  otiierwise,  he  may  require  a  bond  before  the  col- 
lector enters  upon  the  duties  of  the  office.  The  statute  means  that 
the  three  months  allowed  for  a  bond  to  be  given,  is  an  indulgence  to 
the  collector,  and  not  a  rule  binding  upon  the  government,  when  its 
proper  functionary  shall  determine  that  a  bond  shall  be  given  earlier. 
We  think,  too,  that  the  approval  by  the  comptroller  is  directory,  and 
not  a  condition  precedent  to  give  validity  to  the  bond.  The  doctrine 
that  deeds  and  bonds  take  effect  by  relation  to  the  time  they  are 
delivered,  is  well  understood.  The  cases  cited  by  the  attorney- 
general,  in  support  of  it,  are  sufficient  for  the  occasion.  We  need 
not  add  to  them.  It  applies  to  this  case.  Macon  was  bound  as  the 
surety  of  Craife,  by  the  delivery  of  the  bond  before  his  death.  The 
evidence  in  support  of  such  a  delivery,  was  fairly  put  to  the  jury. 

We  have  compared  the  charge  of  the  judge,  with  the  instructions 
which  were  asked  by  the  counsel  of  the  defendant,  upon  the  point 
we  have  been  considering,  and  we  think  that  it  covers  all  of  them 
correctly. 

Anotiier  objection  against  a  recovery  upon  this  bond  remains  to  be 
disposed  of. 

It  is  said  that  Crane,  the  collector,  received  money  belonging  to  the^ 
United  States,  out  of  the  line  of  his  duty,  which  has  been  improperly 
charged  to  make  up  the  amount  of  the  defalcation,  which  his  sureties 
are  now  called  upon  to  pay. 

The  duties  of  collectors  have  been  much  multiplied  by  other  acts, 
since  the  act  of  1799,^  was  passed.  Scarcely  an  act,  and  no  gen- 
eral act  has  been  passed  since,  concerning  the  collection  of  duties 
upon  imports  and  tonnage,  without  some  addition  having  been  made 
to  the  collector's  duties.  They  are  suggested  from  experience.  The 
collector,  too,  has  always  been  a  disbursing  officer  for  the  payment 
of  the  expenses  of  his  office,  and  may  pay  them  out  of  any  money 
in  hand,  whether  received  from  duties  or  from  remittances  to  him 
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for  that  purpose,  where  the  expenses  are  not  onofBcial,  have  been 
sanctioned  by  law,  and  have  been  incurred  by  the  direction  of  the 
secretary  of  the  treasury.  For  such  payments  he  may  credit  him- 
self in  his  general  account  against  the  sums  which  may  have  been 
received  for  duties.  He  may  retain  his  own  salary,  or  fees  and  com- 
missions ;  pay  the  salaries  of  inspectors  and  other  officers  attached 
to  the  office ;  make  disbursements  for  the  revenue  boats,  lighthouse 
buoys,  &c.,  and  apply  money  collected  for  duties,  to  all  expenses 
la^'fully  incurred  by   himself  or  by  his  predecessors.      For  such 

as   may  have  been  incurred  by  his  predecessor,  he  may 
[  *  158  ]  *  receive  from  him  any  money  in  his  hands,  when  he  is  going 

out  of  office,  belonging  to  the  United  States,  and  which 
have  been  retained  by  him  for  the  payment  of  such  expenses. 

When  so  turned  over  to  a  successor,  he  receives  it  officially,  to  be 
applied  by  him  to  the  purposes  for  which  it  had  been  retained.  Him* 
self  and  his  sureties  are  as  much  responsible  for  the  faithful  applica- 
tion of  it  as  they  are  for  his  fidelity  to  his  trust,  for  duties  received 
by  himself,  or  for  other  sums  which  may  have  been  remitted  to  bim 
by  the  order  of  the  government.  It  has  often  been  the  case,  and  must 
be  so  again,  as  it  now  is,  that  the  convenience  of  the  government 
and  the  interest  of  its  citizens,  require  collection  districts  to  be  estab- 
lished, which  do  not,  and  are  not  expected  at  first  to*  pay  expenses. 
Remittances  then  must  be  made  for  such  purposes.  They  are  made 
to  the  collector,  because  it  is  under  his  personal  supervision  that  the 
work  is  done,  or  the  goods  are  furnished  for  the  government,  at  the 
point  of  his  office  where  the  law  requires  him  to  reside.  What  we 
have  said,  covers  all  of  the  remittances  which  were  made  to  Crane^ 
by  Breedlove,  the  collector  of  Mississippi ;  and  also  the  payment  of 
$1,279.92  received  by  him  from  Willis,  his  predecessor,  when  he  was 
going  out  of  office,  and  when  Crane  was  coming  in.  It  appears, 
firom  the  accounts,  that  he  received  it  as  collector.  It  cannot  be  de- 
nied that  there  was  then  a  debt  due  by  the  government,  on  account 
of  the  expenses  of  the  office,  to  which  that  sum  ought  to  have  been 
applied.  Had  it  been  so  he  would  have  been  credited  with  a  sum 
in  his  next  quarterly  settlement.  And  if  it  was  not  so  applied,  it 
cannot  be  said  that  there  was  fidelity  to  his  official  trust  in  withhold- 
ing it  and  applying  other  money  of  the  government  subsequently  col- 
lected or  received,  to  the  payment  of  its  antecedent  debt  In  this 
instance,  there  is  less  reason  for  not  exempting  the  securities  of  Crane 
from  responsibility  for  the  sum  received  by  the  collector  from  his  pre- 
decessor, because  the  evidence  in  the  case  shows  it  was  afterwards 
sanctioned  by  the  government,  and  that  it  might  have  been  applied 
by  the  collector  to  the  liquidation  of  an  official  debt,  as  far  as  it 
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would  go,  due  by  this  government  to  himself.  What  has  been  said, 
covers  every  instruction  which  the  court  below  was  asked  to  give 
upon  this  point.  We  do  not  think  that  the  judge  erred  in  his  general 
charge  upon  them  to  the  jury,  or  that,  in  making  the  charge  which  he 
did,  that  there  is  any  error  of  which  the  defendant  can  complain. 

We  affirm  the  judgment  below,  and  direct  a  mandate  to  issue  ac- 
cordingly. 

Campbell,  J.  I  dissent  from  the  judgment  of  the  court  in  this 
case. 

•  The  certificate  of  the  comptroller  of  the  treasury,  of  his  [  *  159  ] 
approval  of  a  bond  which  it  is  made  his  duty  to  accept  on 
behalf  of  the  government,  is  the  best  evidence  of  the  time  of  its  de- 
livery as  a  valid  and  operative  obligation.  If  another  date  is  asserted 
by  the  government,  the  burden  of  sustaining  it  by  clear  proof,  de- 
volves upon  it. 

The  instraction  to  the  jury  by  the  district  judge :  ^  That  the  time 
of  the  approval  of  the  bond,  at  the  treasury  department,  is  not  to  be 
taken  as  the  time  of  delivery,''  was,  in  my  opinion,  too  general,  and 
is  erroneous. 

The  district  judge  further  instructed  the  jury,  that  although  the 
bond  ''may  not  have  come  to  the  hands  of  the  officers  of  the  gov- 
ernment "  till  after  the  death  of  one  of  the  obligors,  yet,  "  if  they 
had  parted  with  it  for  the  purpose  of  sending  it,  or  having  it  sent  to 
Washington  city,  before  that  time,"  that  would  charge  the  legal  rep- 
resentative of  the  person  who  had  died. 

The  delivery  of  a  bond  is  only  complete  when  it  has  been  accepted 
by  the  obligee,  or  a  third  person,  ''  for,  and  in  his  behalf,  and  to 
his  use." 

The  terms  I  have  quoted  firom  the  Touchstone,  imply  a  cession  of 
the  title  to  the  paper  in  the  act  of  delivery. 

The  third  person,  who  thus  represents  the  obligee,  is  not  subject  to 
the  mandate  of  the  obligor,  nor  amenable  to  his  control. 

The  instructions  of  the  district  judge  would  be  satisfied  by  any 
surrender  of  the  custody  of  the  paper,  if  for  the  purpose  of  having 
it  sent  to  Washington  city ;  whether  it  be  to  the  agent  or  servant  of 
the  obUgors,  who  would  be  subject  to  their  orders,  or  by  its  inclosure 
in  a  letter,  the  delivery  of  which  might  be  countermanded ;  in  other 
iKTords,  by  acts  which  did  not  amount  to  a  surrender  of  the  property 
or  legal  right  to  control  the  paper.  This,  in  my  opinion^  was  errone- 
OOB,  With  respect  for  the  opinion  of  this  court,  I  enter,  therefore,  my 
dissent  to  the  judgment  which  affirms  these  instructions. 

19  H.  73. 
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Eluah  Phblps,  Plaintiff  in  Error,  v.  Jacob  Matbb* 

16  H.  160. 

k  must  appear  hj  the  record  that  an  exception  to  instmctions  was  taken  while  the  jmy 

at  the  bar,  otherwise  error  cannot  be  assigned  thereon. 

The  case  is  stated  in  the  opinion  of  the  court 

Ewingi  for  the  plaintiff. 

Jemeg^aitj  contra 

Curtis,  J.,  did  not  sit  in  this  canse,  having  been  of  counsel  for  the 
patentee. 

Taney,  C.  J.,  delivered  the  opinion  of  Ihe  court 

This  action  was  brought  by  the  plaintiff  in  error  against  the  de* 
fendant  in  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana,  for  the  inMngement  of  the  plaintiff's  rights  under  a  patent 
granted  to  him  for  a  new  and  useful  improvement  in  the  appUcation 
of  hydraulic  power.  The  case  was  submitted  to  a  jury  under  certain 
directions  firom  the  court,  and  the  verdict  and  judgment  were  for  Ihe 
defendant 

This  writ  of  error  is  brought  for  the  purpose  of  revising  this  judg- 
ment —  and  the  case  has  been  fully  argued  upon  the  charge  given  by 
the  circuit  court,  and  also  upon  it9  refusal  to  give  sundry  direistions 

to  the  jury  which  were  requested  by  the  plaintiff. 
[  *  161  ]  *  But,  although  it  appears  by  the  certificate  of  the  judge, 
sent  up  as  part  of  the  record,  that  these  instructions  were 
given  and  refused  at  the  trial,  yet  it  also  appears  that  no  exception 
was  taken  to  them  while  the  jury  remained  at  the  bar.  The  verdici 
was  rendered  on  the  13th  of  December,  and  the  next  day  the  plaintiff 
came  into  court  and  filed  his  exception.  There  is  nothing  in  the 
certificate  from  which  it  can  be  inferred  that  this  exception  was  re- 
served pending  the  trial  and  before  the  jury  retired. 

The  defendant  in  error  now  objects  that  this  exception  was  too  late, 
and  is  not  therefore  before  this  court,  upon  the  writ  of  error.  We 
think  this  objection  cannot  be  overcome. 

It  has  been  repeatedly  decided,  by  this  court,  that  it  must  appear 
by  the  transcript,  not  only  that  the  instructions  were  given  or  refused 
at  the  trial,  but  also  that  the  party  who  complains  of  them  excepted 
to  them  while  the  jury  were  at  the  bar.  The  statute  of  "Westmin- 
ster 2d,  which  provides  for  the  proceeding  by  exception,  requires,  in 
explicit  terms,  that  this  should  be  done ;  and  if  it  is  not  done,  the 


DECEMBER  TERM,   1853.  45^1 

BispliAin  V,  Flrioe.    16  H. 

charge  of  the  cocurt,  or  its  refusal  to  charge  is  requested,  form  no  part 
of  the  record,  and  cannot  be  carried  before  the  appellate  court  by  writ 
of  error.  It  need  not  be  drawn  out  in  form  and  signed  before  the 
jury  retire ;  but  it  must  be  taken  in  open  court,  and  must  appear,  by 
the  certificate  of  the  judge  who  authenticates  it,  to  have  been  so 
taken. 

Nor  is  this  a  mere  formal  or  technical  provision.  It  was  intro- 
duced and  is  adhered  to  for  purposes  of  justice.  For  if  it  is  brought 
to  the  attention  of  the  court  that  one  of  the  parties  excepts  to  his 
opinion,  he  has  an  opportunity  of  reconsidering  or  explaining  it  more 
folly  to  the  jury.  And  if  the  exception  is  to  evidence,  the  opposite 
party  might  be  able  to  remove  it,  by  further  testimony,  if  apprised  of 
it  in  time. 

This  subject  was  fully  considered  in  the  case  of  Sheppard  v.  Wil« 
son,  6  How.  275,  where  the  cases  previously  decided  in  this  court,  af- 
firming the  rule  above  stated,  are  referred  to. 

There  being,  therefore,  no  exception  before  the  court,  and  no  enoi 
being  assigned  or  appearing  in  the  other  proceedings,  the  judgment 
of  the  circuit  court  must  be  affirmed,  with  costs. 

»H.262»427;  2B.668. 


Charlbs  Bispham,  Appellant,  t;.  Eli  K.  Price,  Executor  of  Joseph 

Archer,  deceased. 

15  H.  162. 

Two  iiartnen,  residing  in  oonntries  distant  from  each  other,  after  the  expiration  of  their  pa»- 
nership,  through  the  agency  of  a  third  person,  adjusted  and  settled  their  aeooants ;  and 
in  so  doing,  there  was  pot  to  the  credit  of  one  of  them,  a  sum,  to  cover  a  liability  he  was 
under  for  the  firm,  as  a  snrety  on  cnstom-honse  bonds.  Subsequently,  by  the  election  of 
the  government  to  take  a  joint  judgment  on  the  bonds,  and  by  the  death  of  the  surety, 
his  estate  was  exonerated.  Hdd,  that  the  other  partner  could  not  recover  back  one  half 
the  money. 

The  exception  of  merchants'  accounts  in  the  statute  of  limitationsi  if  it  applies  to  acooimli 
of  partners,  inter  aete,  does  not  include  their  stated  accounts. 

That  statute  was  a  bar  in  this  case. 

The  case  is  stated  in  the  opinion  of  the  court. 

Oerhardj  for  the  appeUani 

Meredith^  contra. 

^Campbell,  J.,  delivered  the  opinion  of  the  court  [  *  171  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania. 
Joseph  Archer  (the  testator  of  the  appellee)  and  the  plaintiff 
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(Charles  Bispham)  in  June,  1828,  provided  for  the  extension  of  a 
partnership,  which  was  existing  between  them,  for  a  term  of  five 
years.  The  plaintiff  was  to  form  a  connection  with  another  house, 
and  to  remain  at  Valparaiso,  on  the  Pacific  coast,  for  the  term ; 
while  Archer  was  to  manage  the  affairs  of  the  firm  in  the  United 
States.    During  the  latter  years  of  this  partnership,  Archer  formed  a 

partnership  connection  with  another  firm,  and  went  to  Can- 
[  *172  ]  ton,  in  China.     The  partners  agreed  to  be  equally  *con* 

cerned  in  the  profit  or  loss  of  all  their  business,  whether 
transacted  on  the  coast  of  the  Pacific,  the  United  States,  or  else- 
where. At  the  termination  of  this  partnership,  one  of  the  partners 
was  at  Valparaiso  and  the  other  at  Canton.  In  April,  1834,  Archer, 
then  at  Canton,  signed  a  paper  which  declares,  that  firom  "  the  long 
and  repeated  absence  "  of  the  partners  firom  the  United  States  ^  it  is 
believed  their  accounts  are  in  a  state  of  confusion,"  and  '^  in  case  of 
the  death  of  either,"  <'  some  difficulty  might  be  experienced  in  the 
settlement"  William  Foster  was  therefore  constituted  '^  the  joint 
i^ent "  of  the  partners,  "  in  the  settlement  of  aU  accounts  between 
them,"  and  ^<that  his  decision  shall  be  final  and  binding."  This 
paper  was  countersigned  in  the  November  following  by  Bispham, 
and  the  authority  of  Foster  confirmed.  Twelve  months  after,  (No- 
vember, 1835,)  Foster  executed  this  authority,  by  a  statement  of  the 
accounts  between  the  parties  ascertaining  a  large  balance  to  be  due 
to  Bispham,  and  awarded  and  determined  that  it  should  be  paid  to 
nim  ^<  in  liquidation  and  full  settlement  between  them,  of  all  matters, 
claims,  and  demands  relating  to,  or  growing  out  of  the  transactions 
of  the  firm  so  far  as  they  are  now  known,  ascertained,  or  believed  to 
exist ; "  and  provided,  that  "  as  liabilities  might  hereafter  be  estab- 
lished or  ascertained,  or  claims  recovered  (received)  not  then  l^nown 
to  exist,  the  determination  was  not  to  embrace  them,  and  especially 
any  matter  of  such  a  character,  contingent  on  the  result  of  pending 
suits,  was  excepted  from  this  adjustment  of  the  affairs  of  the  firm." 

Before  the  execution  of  this  power.  Archer  had  returned  to  the 
United  States,  and  the  settlement  was  evidently  undertaken  by  Fos- 
ter at  his  urgent  solicitations.  For,  contemporaneously  with  the 
settlement,  be  gave  to  Foster  a  stipulation,  reciting  that  Foster,  hav- 
ing agreed  to  and  ratified  the  final  settlement  of  all  accounts  between 
the  partners  in  relation  to  their  business,  that  if  it  should  happen 
that  Bispham  should,  in  his  own  name,  object  to  this  settlementi 
Foster  is  to  be  exempt  from  all  blame,  and  he  binds  himself  ^  to  ab- 
rogate said  settlement,  and  open  it  for  a  new  and  final  adjustments" 
-At  the  same  time,  he  wrote  a  letter  to  Bispham,  stating  that  he 
had  hoped  to  have  met  him  in  the  United  States,  but  that  as  he  was 
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about  to  embark  for  China,  there  seemed  little  chance  of  'Hheir 
meeting  for  a  number  of  years."  He  had  resolved,  in  conformity 
with  the  letter  of  Bispham,  of  the  13th  May,  (this  letter  is  not  a  part 
of  the  record,)  to  make  a  settlement  of  Archer  and  Bispham's  affair 
with  William  Foster,  as  per  statement,  which  he  will  forward,  and 
he  expresses  the  conviction  that  the  settlement  was  made  on  liberal 
principles  to  Bispham.  In  this  letter,  after  discussing  vari- 
>n8  items  of  the  account  indicative  of  liberality,  *  and  jus-  [  *  173  ] 
tifying  others,  he  says :  '^  If  there  is  any  tUng  in  this  settle- 
ment which  does  not  meet  with  your  approbation,  I  wish  you  to 
state  it  candidly  to  WiUiam  Foster,  with  your  reasons,  and  let  him, 
as  your  agent,  appoint  an  arbitrator ;  and  my  father,  as  mine,  will 
name  another,  and  let  them  say  what  is  just  and  right  under  all  cir^ 
cumstances,  embracing  the  gain  allowed  you,  on  the  shipment  of 
raw  silk  in  settlement,  and  open  the  account  anew  for  adjustment. 
Jf  the  settlement  meets  your  approbation,  confirm  it,  under  your  own 
hand,  and  send  it  to  me  at  Canton."  He  promises,  in  this  letter,  to 
remit  tiie  balance  against  him  from  Canton. 

A  month  later,  he  addresses  a  letter  to  Bispham,  from  England, 
in  which  he  states,  that  ^  I  wrote  to  our  friend,  William  Foster,  yes- 
terday, about  our  settlement,  and  have  stated  to  him,  that  if  you 
were  not  satisfied  with  it,  I  was  perfectly  willing  to  leave  it  to  an 
arbitration.  He  will  show  you  the  letter,  if  you  desire  il  I  want 
the  business  closed,  for  should  yon  or  I  make  a  finish  of  our  career 
in  this  world,  it  never  could  be  settled  with  any  degree  of  certainty.^ 

What  communications  were  made  during  the  year  1836,  or  the 
first  half  of  1837,  between  the  partners  or  their  agent,  do  not  appear. 
The  18th  of  August,  1837,  twenty-one  months  from  the  date  of  Fos- 
ter's statement,  Bispham,  at  Valparaiso,  addressed  Archer  a  letter  at 
Canton,  in  which  he  acknowledges  the  receipt  of  a  bill  on  London 
for  the  ascertained  balance,  dated  June,  1836,  declares  that  the  set- 
tlement, made  by  William  Foster,  is  "  perfectly  satisfactory,"  admits 
his  responsibility  for  any  unsettled  claims  which  might  be  made,  and 
concludes  that  ^'intending  this  letter  as  entirely  exonerating  you 
from  any  further  claims  from  myself,  heirs,  or  executors.  I  am, 
yours,  &c." 

It  appears,  firom  a  particular  averment  in  the  biU  of  the  plaintiff  in 
thb  case,  ^^  that  no  liabilities  have  been  established  or  ascertained, 
growing  out  of  transactions  during  the  said  partnership  of  Archer 
and  Bispham  for  partnership  accounts,  or  any  payments  on  account 
of  the  same,  other  than  those  known  to  exist  at  the  time  of  the 
settlement  of  the  account  of  said  Archer  and  Bispham  by  William 
Foster,  and  that  no  claims  had  been  received  by  Bispham,  growing 
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ont  of  the  transactions  of  the  finn."  The  reooid  shows  no  other 
dealings  between  these  partners  during  the  life  of  Archer,  who  died 
in  1841.  After  his  death,  Bispham  qualified  as  executor  of  his  will, 
and  acted  for  sixteen  months,  and  was  discharged  upon  his  own 
petition. 

The  present  controversy  originates  in  the  execution  by  Archer,  in 
his  individual  name,  of  eight  bonds  to  the  United  States  for  the 
payment  of  duties,  as  surety  for  James  L.  Mifflin,  upon  four  of 
which  William  Foster  was  a  co-surety.  These  bonds,  by 
[  *  174  ]  *  arrangement,  were  debts  of  the  firm.  Mifflin  having  be- 
come insolvent,  the  bonds  were  not  paid,  and,  in  1829,  judg* 
ments  were  rendered  against  the  obligors  jointly,  in  favor  of  the 
United  States,  by  the  circuit  court  of  the  United  States  at  Philadet 
phia.  In  1831,  Foster  petitioned  for  his  discharge  as  an  insolvent, 
which  was  granted  in  1834.  These  liabilities  are  included  in  the 
settlement  of  1835,  under  the  title  of  <^  statement  of  J.  L.  Mifflin's 
bonds,  for  which  Archer  and  Bispham  are  liable."  In  the  statement 
of  the  account,  the  bonds  are  enumerated,  their  dates,  and  the 
amount  of  principal  and  interest  due  upon  them  described.  The 
share  of  William  Foster,  notwitiistanding  his  continued  insolvency 
and  the  fact  of  his  release,  is  deducted,  and  the  balance  divided  be- 
tween the  partners. 

From  the  balance  found  to  be  due  on  the  accounting  to  Bispham 
from  Archer,  his  share  of  this  liability  is  deducted.  In  the  letter  of 
November,  1835,  to  which  we  have  referred,  Archer  says :  ^  During 
our  absence,  my  father  endeavored  to  effect  a  compromise  with  the 
government  for  Mifflin's  bonds,  and,  since  my  return,  I  have  also 
made  an  effort  to  do  the  same,  but  without  effect,  as  the  officers 
intrusted  with  such  matters  can  make  no  abatement  in  the  whole 
amount  due  with  interest,  unless  the  applicant  produce  all  their 
books  and  papers,  and  affirm  their  inability  to  pay  the  whole  amount 
With  these  conditions  I  could  not  comply;  and  as  there  seems  likdy 
to  be  no  benefit  to  us  by  longer  delay,  I  have  concluded  to  pay  the 
amount.  My  father  has  funds  enough  of  mine  in  hb  hands  to  pay 
the  amount,  which  will  be  appropriated  to  that  purpose  as  soon  as 
he  can  realize  them. 

^  You  will  observe,  by  the  statement,  that  your  proportion  of  the 
bonds  have  been  deducted  from  the  sum  due  you.  I,  therefore,  ab* 
eolve  you  from  all  claim  for  these  bonds,  your  proportion  having  been 
paid  to  me  in  settlement"  No  other  explanation  of  the  transaction 
is  found  in  the  record.  These  judgments  were  not  paid  to  the 
United  States  during  the  lives  either  of  Foster  or  Archer ;  nor  sdnoe 
by  Mifflin^  who  is  the  survivor  of  both. 
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Upon  the  death  of  Archer,  we  learn,  from  the  bill  and  answer,  that 
tile  executor  of  Archer  "  at  all  times  "  claimed,  and  now  claims,  the 
exemption  of  the  assets  in  his  hands  from  the  judgments,  for  the 
reason  that  the  remedy  at  law  was  extinct,  and  that  equity  would 
afford  none.  This  court  sustained  that  claim,  for  reasons  reported* 
9  How.  83. 

This  bill,  in  1850,  was  a  consequence  of  that  decision.  It  charges 
that,  in  the  settlement,  it  was  assumed  that  the  liability  of  Archer 
upon  the  bonds  could  be  enforced  by  the  United  States,  and, 
on  that  assumption,  the  share  of  Bispham  in  the  *  liability  [  *  175  ] 
was  paid  to  Archer ;  and  that  the  estate  having  been  dis- 
charged without  a  payment,  he  is  entitled  to  a  return  of  his  money. 
The  bill  does  not  claim  that  there  was  any  want  of  information,  or 
any  mistake  in  reference  to  the  state  of  the  liability  at  the  date  of 
the  settlement  The  inference  to  be  deduced  from  the  age  of  the 
judgments,  Foster's  connection  with  a  portion  of  them,  and  his  dis- 
charge by  the  United  States,  the  item  for  counsel  fees  in  the  accounts, 
the  intimate  relations  of  the  plaintiff  with  Archer  and  with  the  estate 
of  Archer,  and  the  absence  of  all  avennent  in  the  bill,  either  of  error, 
ignorance,  mistake  or  fraud,  —  is,  tiiat  accurate  information  of  the 
judgments  was  possessed  by  all  the  persons  connected  with  the  set> 
tiement  The  bill  does  not  aver  that  these  judgments  were  designed 
to  be  included  in  the  reserration  contained  in  the  latter  part  of  Fos- 
ter's report ;  but  the  extract  we  have  made  from  the  bill  evinces  that 
tiiis  is  a  claim  whose  situation  was  known,  and  the  relations  of  the 
partners  to  it  at  that  time  ascertained  and  adjusted.  The  evidence 
18  satisfactory  that  this  reservation  did  not  include  this  liability,  or 
any  contingency  in  which  it  was  involved.  The  statement  of  the 
liability  in  the  accounts  is  particular  and  exact  The  portion  of  each 
partner  is  determined  with  precision.  Archer  acknowledges  to  have 
received  Bispham's  share,  and  *'  absolves  "  him  from  further  claim ; 
while  Bispham  expresses  his  satisfaction  with  the  whole  result,  and 
exonerates  Archer  from  friture  responsibility.  Whether  we  consider 
the  averments  in  the  pleadings,  or  the  evidence,  we  must  take  the 
settlement  as  a  sedate  and  deliberate  adjustment  of  the  affairs  of  the 
partnership,  so  feur  as  they  were  ascertained  and  could  be  made  the 
subject  of  an  arrangement 

The  design  of  the  settlement  was  to  extricate  tiie  affairs  of  the 
partners  from  the  complication,  uncertainty,  and  confusion  in  which 
they  were  involved.  They  had  been  engaged  in  distinct  partnerships, 
carrying  on  business  in  different  continents,  apparently  disconnected, 
and  having  but  little  opportunity  even  of  correspondence.  They  had 
the  prospect  before  them  of  a  longer  separation,  and  of  diminished 
VOL.  XX.  39 
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intercourse.  Their  partnership  had  ended.  The  ordinary  mode  of 
liquidating,  after  a  dissolution,  could  not  be  followed.  These  part- 
ners, under  these  circumstances,  and  to  attain  their  ends,  conse- 
quently agreed  to  a  reference  of  their  accounts  to  a  mutual  firiend| 
and  clothed  him  with  authority  to  make  a  final  and  binding  decision. 
Was  this  lawful  ? 

In  Knight  v.  Marjoribanks,  11  Beav.  322,  aflirmed  on  appeal,  2  Mc. 
&  Gk>rd.  10,  the  master  of  the  rolls,  after  stating  the  usual  course  on  a 
dissolution,  said:  '^  It  is  lawful  for  partners  to  deal  witJi  eaoh 
[  *  176  ]  other  in  quite  a  different  way,  if  they  think  proper.  *  They 
may  lawfully  rely  on  the  stock-takings,  valuations,  and  ao 
counts  which  appear  in  the  books,  and  the  accounts  kept  in  the  man- 
ner known  to,  or  acquiesced  in,  by  the  partners.  The  stock-takings 
and  valuations  will  be  more  or  less  accurate,  according  to  the  nature 
of  the  business  and  the  property  employed  or  engaged  in  the  concenL 
It  would,  in  many  cases,  be  absurd  to  expect  perfect  accuracy,  or  to 
conclude  that  a  transaction  between  partners,  founded  on  statements 
appearing  on  the  valuations  and  accounts  stated  in  the  books,  could 
be  set  aside  on  the  ^ound  of  some  subsequent  discovery  of  uninten- 
tional inaccuracy.  When  a  question  arises,  you  must  in  each  case 
look  to  the  circumstances.'' 

In  that  case,  the  seat  of  the  partnership  was  Van  Diemen's  Land* 
The  partners  resided  in  London,  having  na  personal  knowledge  of 
the  business,  and  dependent  upon  the  reports  of  agents,  coming  at 
distant  intervals,  and  received  several  months  after  their  date.  A 
sale  of  the  share  of  one  partner  to  another  was  impeached  for  inade* 
quacy  of  price,  error,  and  firaud.  The  mastec  of  the  rolls  said: 
^  These  parties,  situated  as  Ihey  were,  might  fairly  and  honestly  deal 
with  each  other,  with  respect  to  the  share  of  any  one,  notwithstand- 
ing the  ignorance  in  which  they  were  as  to  the  exact  value.  After 
all  inquiry  which  can  be  made  with  respect  to  matters  of  this 
kind,  the  question  of  value  becomes  comparatively  immaterial,  if 
there  was  no  deception,  no  misrepresentation  of  fraud,  no  unfair^ 
ness." 

In  the  case  before  us,  entire  accuracy  is  not  to  be  looked  for.  Bisp* 
ham  is  credited  with  proportions  of  profit  arising  from  ^^  unfinished 
business,"  and  is  charged  with  proportions  of  ^'estimated  gains." 
There  are  items  which  Archer  pointed  to  as  debatable,  which  he  had 
conceded,  and  there  are  allowances  to  him,  which  might  be  conaid* 
ered  as  narrow.  He  regarded  the  settlement  as  a  liberal  one  to  Bisp* 
ham.  He  asked  its  acceptance  as  a  whole,  ^^to  close  the  businesB," 
and  provided  for  an  arbitration  if  this  was  refused.  There  was  not 
kapte  in  the  acceptance,  but  ample  time  employed  for  inquiry.    Aftoc 


DECEMBER  TERM,  1858.  4ff» 

BIspham  v.  Price.    1ft  H« 

this,  it  was  accepted  as  '^  perfectly  satisfetctory,"  and  acquiesced  in  as 
sucby  until  long  after  the  death  of  Archer. 

We  cannot  infer  mistake  or  error  under  these  circumstances.  We 
adopt  the  language  of  Chancellor  Walworth,  4  Paige,  481,  "  that  the 
practice  of  opening  accounts,  which  the  parties  who  could  best  uiider- 
stand  them  have  themselves  adjusted,  is  not  to  be  encouraged,"  and 
^  the  whole  labor  of  proof  lies  upon  the  party  objecting  to  the  account ; 
and  errors,  which  he  does  not  plainly  establish,  cannot  be  supposed 
to  exist" 

In  the  absence  of  mistake  or  fraud,  does  there  arise  an  equity  in 
&yor  of  the  plaintiff  by  the  averment  that  it  was  assumed 
in  *  the  settlement  that  there  was  a  liability  against  Archer,  [  *  177  ] 
which  the  United  States  might,  at  all  times  and  under  all 
circumstances,  enforce ;  and  on  this  alone  the  money  was  paid  to 
him,  or  allowed  to  him  in  settlement  ? 

In  the  able  argument  submitted  to  us  for  the  plaintiff,  this  assump- 
tion is  treated  as  the  motive  to  the  contract^  that  which  constitutes 
its  obligation,  in  one  word,  its  consideration.  If  this  assumption  bad 
*  been  so  comprehensive,  and  had  entered  so  thoroughly  into  the  in- 
ducements to  the  contract,  the  consequence  might  follow ;  but  the 
argument  is  not  supported  by  the  evidence.  The  parties  certainly 
assumed  there  existed  an  imminent  liability  over  the  firm  which  the 
United  States  could  enforce  against  Archer,  and  for  which  it  was 
prudent  to  provide. 

Bispham,  entertaining  this  opinion,  by  making  a  payment  to  the 
United  States  on  the  judgments  to  the  extent  of  his  share,  would 
have  been  absolved  firom  the  claim  either  of  the  United  States  or  of 
Archer.  The  United  States  having  made  no  contract,  except  with 
Archer,  and  Bbpham  being  liable  only  through  him,  might  liberate 
himself  by  a  payment  to  Archer,  instead  of  the  United  States.  This 
he  accomplished. 

It  may  be  that  neither  party  reckoned  upon  the  neglect  of  the  gov* 
emment  officers  about  the  collection  of  the  debt,  nor  weighed  the 
consequences  of  the  death  of  Archer  upon  the  binding  efficacy  of  the 
judgments,  but  these  were  within  the  provisions  of  both  of  the  par* 
ties  to  the  contract,  and  its  terms  might  have  been  moulded  to  secure 
the  rights  of  each,  according  to  such  circumstances.  This  court  has 
no  competency  to  supply  a  providence  which  the  parties  to  the  con- 
tract withheld.  The  corpus  of  this  portion  of  the  contract,  a  debt 
obliging  Archer,  and  through  him  affecting  the  partnership,  the  col- 
lection of  which  could  have  been  enforced,  and  which  both  parties 
had  the  right  to  assume  would  be  enforced,  had  an  unquestionable 
existence.    If  there  was  an  error,  it  was  in  overlooking  the  fact  that 
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tiiere  were  some  oontmgencies  in  which  the  debt  might  be  extin^ 
guished  as  to  Archer,  without  the  payment  of  money,  and  in  making 
no  provision  for  these. 

An  error  of  this  nature,  if  it  were  plainly  proven  to  eidst,  could  not 
be  regarded  as  a  ground  for  equitable  relief. 

The  case  of  OkiU  t;.  Whitaker,  1  De  Gex  &  Smale,  83, 2  Phil.  338, 
was  one  in  which  premises  had  been  sold,  and  enjoyed  for  several 
years,  upon  a  contract  for  the  sale  of  the  residue  of  a  term,  both  par* 
ties  expressly  contractiDg  and  settling  the  price*  on  the  belief  that 
eight  years  only  remained  unexpired.  Upon  the  discovery  that  there 
were  twenty  years,  a  bill  was  filed  for  relie£  The  vice-chancellor 
complained  of  the  delay  of  the  suit  until  after  the  death  of 
[  *  178  ]  the  purchaser,  wherefore  *  '^  those  who  had  to  administer 
justice  between  the  parties,  were  deprived  of  aU  the  assist- 
ance and  information  he  could  give  if  he  were  living."  He  said  that 
the  only  reasonable  ground  upon  which  the  bill  could  be  treated,  was 
as  a  bill  to  rescind  the  entire  contract,  upon  the  alleged  mistake,  and 
adds,  ^'that,  for  the  present  purpose,  it  is  not  too  much  to  say,  that  it 
was  their  duty  to  know  what  was  the  state,  what  was  the  condition 
of  the  properly  they  had  to  selL" 

The  lord  chancellor  said,  that  the  only  equity  presented  was,  ^*that 
ihe  thing  turns  out  more  valuable  than  either  party  supposed." 

The  nature  of  this  settlement  and  the  motives  presented  in  the 
correspondence  concerning  it,  would  render  it  impossible  for  the  court 
to  modify  one  portion,  and  to  leave  the  rest  in  force.  It  was  pre- 
sented to  Bispham  as  a  settlement  made  on  liberal  principles,  with 
the  option  to  accept  it  as  it  was,  or  to  reject  it  altogether. 

Without  the  benefit  of  the  information  and  assistance  that  Archer 
and  Foster  might  give,  after  so  long  an  acquiescence,  the  case  must 
be  brought  clearly  within  the'  limits  in  which  courts  of  equity  are  ac- 
customed to  interfere,  to  justify  such  a  decree.  This  has  not  beea 
done.  But  if  we  could  doubt  upon  the  intrinsic  equities  of  the  par- 
ties, the  statute  of  limitations  affords  a  conclusive  answer  to  the  bilL 
The  bill  and  the  answer  agree  that  this  item  of  the  account  was  as- 
certained and  stated,  and  that  all  the  liabilities  of  the  firm  were  prac- 
tically adjusted  by  this  settlement  The  amount  of  the  liability  of 
Bispham  was  credited  to  him,  and  he  received  the  "  absolution  "  of 
Archer  fix>m  all  further  claim.  The  exception  in  the  Pennsylvania 
statute  in  favor  of  merchants'  accounts,  according  to  numerous 
authorities  of  the  state  courts,  does  not  apply  to  the  accounts  ci 
partners  inter  sesCj  though  this  is  not  universally  admitted.  1  Robin 
Va.  79 ;  10  Pick.  112 ;  6  Monroe,  10 ;  4  Sand.  Sup.  C.  R.  311,  cai^ 
trd*    But  however  the  law  may  be  as  to  open  accounts,  the  settled 
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doctrine  of  the  court  is,  that  the  exception  in  the  statute  does  not 
apply  to  stated  accounts.  Spring  v*  Ghrey,  6  Pet.  151 ;  Toland  v. 
Sprague,  12  Pet  300. 

If  we  regard  this  money  as  a  deposit  in  the  hands  of  Archer,  to  be 
applied  to  a  specific  object,  or  to  abide  the  action  of  the  government 
against  him,  in  either  case  the  statute  would  afford  a  bar.  The 
assumpsit  in  the  one  would  be  to  pay  the  money  in  a  reasonable 
time,  and  a  cause  of  action  would  accrue  upon  a  neglect  of  this  duty, 
Foley  V.  Hill,  1  PhilL  399 ;  Brooksbank  v.  Smith,  2  Y.  &  Co.  Ex.  B. 
58;  13  Barb.  632;  11  Ala.  679;  4  Sand.  S.  C.  B.  590. 

In  the  other  case,  the  liability  of  Archer  was  determined 
at  *  his  death,  and  the  right  of  the  United  States  then  ex-  [  *  179  ] 
tinguished.  The  facts  were  all  known  at  that  time,  and 
the  executor  of  Archer  appreciated  accurately  the  legal  value  of  the 
feicts ;  for  the  bill  avers  and  the  answer  admits  that  he  uniformly  re- 
pelled the  claim  of  the  United  States,  and  denied  its  validity.  It  is 
dear,  therefore,  if  Bispham  had  placed  this  money  to  abide  tiie  issue 
of  these  obligations,  the  right  to  reclaim  it  arose  at  the  death  of 
Archer.  Ck>lvin  v.  Buckle,  8  M.  &  W.  680 ;  Maury  v.  Mason,  8  Port 
211. 

Our  views  upon  this  statute  correspond  with  those  expressed  by 
the  supreme  court  of  Pennsylvania.  Hamilton  i;.  Hamilton,  18  Peniu 
State  B.  20  ;  Porter  v.  School  Directors,  ibid.  144 

Upon  the  whole  case,  we  conclude  there  is  no  error  in  the  record, 
and  that  the  decree  should  be  affirmed. 


William  C.  Bevins  and  Oliver  P.  Earle,  surviving  Partners  of  the 
Firm  of  Bevins,  Earle,  and  Co.,  Assignees,  &c.,  who  sue  for  ike 
Use  of  Oliver  P.  Earle,  Plaintiffs  in  Error,  v.  William  B.  A. 
Bamsey,  Bobbrt  .Craighead,  James  P.  N.  Craighead,  Thomas  W. 
Humes,  and  James  McMillan,  Administrators  of  Andrew  Mc« 
MiLLAN,  deceased. 

15  H.  179. 

To  an  action  against  the  derk  of  a  oonrt  on  hU  official  bond,  the  breach  assigned  being  that 
he  took  an  insufficient  injunction  bond,  a  plea  that  the  plaintiffs  obtained  possession  of  the 
bond,  brought  suit  on  it,  and  received  a  sum  of  money  in  satisfaction  thereof,  is  a  good  bar. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dia« 
trict  of  Tennessee.  The  substance  of  tJie  pleadings  is  stated  in  the 
opinion  of  the  court 

Davis,  for  the  plaintijSs. 

LeCj  (with  whom  was  OiMom,)  contra. 

39* 
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[  •  187  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  William  B.  A.  Ramsey,  and  his  sureties, 
were  sued  on  an  official  bond  given  by  Ramsey  as  clerk  of  the  chan- 
cery court  held  at  Knoxville,  Tennessee.  The  condition  of  the  bond 
declares  that  the  clerk  shall  ^  truly  and  honestly  keep  the  records  of 
said  court,  and  discharge  the  duties  of  said  office,  according  to  law ; " 
and  the  declaration  alleges  that  said  Ramsey  did  not  truly  and  law- 
fully discharge  the  duties  of  his  office,  in  this,  that  Bevins,  Earle,  and 
Co.  filed  their  bill  in  equity  in  the  chancery  court  at  Knoxville  against 
Chase  and  Bowen,  and  that  certain  goods  of  theirs  were  attached, 
and  put  into  the  hands  of  said  Ramsey,  as  receiver ;  and  that  by  an 
order  of  court  the  injunction  was  dissolved,  and  the  receiver,  Ramsey, 
was  directed  to  surrender  the  goods  to  Chase  and  Bowen,  ^'  upon  their 
entering  into  bond  with  security  to  abide  by  and  perform  the  judg- 
ment and  decree  of  the  court  upon  final  hearing  of  the  cause,  if  made 
against  them ; "  and  that  by  virtue  of  the  order  it  became  the  duty 
of  Ramsey,  as  clerk  and  master  of  said  court,  to  take  a  bond  as 
above  prescribed.  Nevertheless,  he  did  not  take  from  Chase  and 
Bowen  their  bond,  with  sufficient  sureties  thereto,  but,  on  the  con- 
trary, he  took  certain  sureties,  (five  in  number,)  who  were  wholly  in- 
sufficient to  perform  the  decree  of  the  court,  and  on  said  insufficient 
bond  and  security  surrendered  the  goods  to  Chase  and  Bowen ;  and 
that  afterwards,  on  a  final  hearing,  a  decree  was  rendered  against 
Chase  and  Bowen  in  favor  of  Bevins,  Earle,  and  Co.,  for  the  sum  of 
$6,303.64,  with  interest  thereon,  which  remained  unpaid. 

The  second  and  third  breaches  aver  that  Ramsey  surrendered  the 
goods  without  taking  any  bond,  "  with  good  and  sufficient  sureties," 
firom  Chase  and  Bowen ;  and,- 

The  fourth  breach  avers,  that  no  bond  whatever  was  taken  firom 
Chase  and  Bowen,  on  the  delivery  of  the  goods  to  them. 

The  defendant  relied  on  several  pleas  in  defence,  only  two  of  which, 
the  fourth  and  sixth,  it  is  deemed  necessary  to  notice.  The  fourth 
plea  sets  out  the  order  dissolving  the  injunction,  and  the  bond  taken 
by  Ramsey  firom  Chase  and  Bowen,  and  their  five  sureties,  and  avers 
that,  after  the  final  decree  was  made  against  Chase  and  Bowen,  the 
bond  was,  on  the  application  of  Bevins,  Earle,  and  Co.,  by  order  of 
the  court,  surrendered  to  them  by  the  clerk  and  master,  and  was  ac- 
cepted by  them ;  and  under  and  by  virtue  of  said  bond,  Bevins,  Earle, 
and  Co.  have  demanded  and  brought  suit  against  and  received  of  the 
sureties  in  said  bond,  large  sums  of  money ;  to  wit,  $2,000,  part 
and  parcel  of  the  penalty  and  condition  of  said  bond;  and 
[  *  188  ]  *  which  were  demanded,  and  received  on,  and  in  duK'.harge 
of  said  bond. 
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The  sixth  plea  avers  that  the  bond  taken  by  Ramsey,  as  clerk  and 
master,  was  for  $10,000,  and  was  in  due  form ;  and  that  in  judging 
as  to  the  sufficiency  of  the  sureties,  and  in  surrendering  the  property, 
said  Ramsey  acted  bond  fide^  and  in  the  exercise  of  his  best  judg- 
ment 

To  this  plea  the  plaintiffs  replied,  reaffirming  that  said  Ramsey  had 
not  taken  bond  with  good  and  sufficient  security,  as  was  his  duty ; 
and  to  the  replication  there  was  a  demurrer. 

As  the  declaration  did  not  charge  the  clerk  with  bad  faith,  and  the 
presumption  of  good  faith  being  primd  facie  in  his  favor,  from  the 
face  of  the  bond  taken  by  him,  neither  the  plea  nor  replication  could 
be  of  any  force,  because  in  their  legal  effect  they  are  the  same  as  that 
of  the  declaration ;  and  so  the  court  below  held,  and,  going  back  to 
the  declaration,  declared  it  bad ;  and,  secondly,  overruled  the  demur- 
rer to  the  defendant's  fourth  plea.  The  plaintii&  were  offered  the  lib- 
erty to  amend  their  declaration  and  pleadings,  but  this  they  declined 
doing,  and  final  judgment  was  rendered  against  them.  Whether  it 
was  necessary  to  aver  in  the  declaration  that  insufficient  security  vtras 
taken  wittingly  and  knowingly,  and  consequently  in  bad  faith,  we  do 
not  propose  to  discuss,  as  it  is  a  question  more  appropriately  belong- 
ing to  the  state  courts  than  to  this  court.  But  as  judgment  was 
given  against  the  plaintiffs  on  the  fourth  plea,  and  as  that  judgment 
is  conclusive,  if  the  plea  is  good,  we  will  consider  that  plea.  The 
demurrer  admits  that  Bevins,  Earle,  and  Co.  obtained  the  bond  of 
Chase  and  Bowen  and  their  sureties ;  that  they  sued  the  sureties  on 
iit,  and  received  of  them  $2,000,  part  of  the  penalty ;  and  which  sum 
was  received  in  discharge  of  the  bond;  whether  the  money  was 
obtained  by  judgment  or  compromise  does  not  appear,  nor  is  it 
material 

Chase  and  Bowan  were  principals  to  Ramsey,  if  he  was  in  default 
for  neglect  of  official  duty ;  and  so  were  the  sureties  to  the  bond  re- 
sponsible to  him  should  he  be  compelled  to  pay  in  their  stead.  The 
clerk  was  the  last  and  most  favored  surety,  and  if  forced  to  pay  the 
debt,  he  was  entitled  to  all  the  securities  Bevins,  Earle,  and  Co.  had, 
to  remunerate  his  loss ;  and,  in  such  event,  he  would  have  been  enti* 
tied  to  the  bond  on  Chase  and  Bowen,  and  their  sureties.  And  in 
the  next  place,  it  is  manifest,  that  Ramsey  cannot  be  in  a  worse  sit- 
uation than  if  he  had  been  a  party  to  the  bond,  in  common  with  the 
other  sureties ;  and  in  such  case,  it  must  be  admitted  that  he  would 
stand  discharged. 

We  concur  with  the  circuit  court  that  the  fourth  plea  was  a  good 
defence,  and  order  the  judgment  to  be  affirmed. 
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Thomas  C.  Rogkhill,  Wade  T.  Smith,  and  William  P.  BogkhilLi 
Plaintiffs,  v..  Robert  Hanna,  Asa  B.  Strong,  Edward  Heizeb, 
Aaron  Aldridge,  Robert  B.  Hanna,  David  Shields,  Thomas 
Johnson,  Jeremiah  Johnson,  and  George  Bruge. 

15  H.  189. 

When  three  judgments  were  entered  on  the  same  day  against  a  debtor  in  the  circnit  conrt 
of  the  United  States  for  Indiana,  each  of  which  operated  as  a  lien  on  land ;  ffe/i.  that  the 
creditor  who  took  ont  a  ca.  sa.  and  levied  it  on  the  body  of  the  debtor,  thus  postponed  hit 
lien  to  that  of  each  of  the  others ;  and  that  the  dischai^  of  the  debtor  under  the  insolyenl 
law  of  Indiana,  did  not  affect  the  relative  priority  of  these  liens. 

The  case  is  stated  in  the  opinion  of  the  court 

Thompson^  Morrison,  and  Mayors  for  the  plaintifEs, 

O.  H,  Smithy  contra. 

[  *  194  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  certificate  of  division  of 
opinion  between  the  judges  of  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana.  It  is  an  action  on  the  official  bond  of  the 
marshal,  and  the  questions  certified  arise  on  the  following  facts : 
Rockhill  and  Co.,  the  plaintiffs  in  this  issue,  and  Price  and  Ck>.,  and 
Siter  and  Co.,  had  each  entered  up  judgments  on  the  ssone  day,  (19th 
November,  1838,)  against  John  AUen. 

On  the  dth  of  March,  1839,  Price  and  Siter  issued^ /as,  which 
were  levied  on  the  lands  of  Allen.  On  the  7th  of  February,  1839, 
plaintii&  issued  a  ca.  so.,  on  which  the  defendant,  Allen,  was  axrest 
ed  and  imprisoned  till  the  passage  of  the  act  of  general  assembly  of 
Indiana,  of  13th  of  January,  1843, to  abolish  imprisonment  for  debt; 
by  virtue  whereof  he  was  released,  on  the  ground  that  this  act  had 
been  adopted  by  act  of  congress.  The  plaintiff  afterwards,  in  March, 
1844,  on  affidavit  and  proof  of  the  defendant's  discharge  by  force  of 
the  insolvent  law,  had  leave  of  the  court  to  issue  a  fi*fcL  which  was 
levied  on  the  same  land  previously  seized  in  March,  1839,  on  the  ex« 
ecutions  issued  on  the  other  judgments ;  and  the  marshal  was  pro* 

ceeding  to  sell,  when  writs  of  vend,  exp.  on  these  judgments 
[  *  195  ]  were  put  in  his  hands.     A  sale  was  made,  *  but  afterwards 

set  aside  by  the  court.  In  May,  1844,  writs  of  vend.  eacp. 
on  all  three  of  the  judgments  were  put  into  the  hands  of  the  mar- 
shal ;  on  these,  the  property  of  Allen  was  sold,  the  money  raised 
being  insufficient  to  pay  all  the  judgments.  Plaintiff  (Rockhill) 
claimed  that  the  money  should  be  applied  first  to  the  satisfaction  of 
his  judgment;  Price  and  Siter  claimed  that  it  should  be  applied  to 
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satisfy  their  judgments  first.     Whereupon  the  court  certified  a  divis- 
ion of  opinion  on  the  following  questions :  — 

'^  1.  Whether  or  not  the  plaintiffs  in  this  suit  are  entitled  to  more 
than  their  distributive  share  of  the  proceeds  of  the  sale. 

2.  Whether  they  are  not  entitled  to  the  whole  proceeds,  to  the  ex- 
tent of  what  is  justly  due  on  their  judgment. 

3.  Or  whether  the  executions  first  levied  are  not  entitled  to  the 
whole  proceeds  of  the  sale. 

4.  Or  whether  there  can  be  any  preference  recognized  by  reason 
of  superior  diligence,  the  judgments  being  of  equal  dates,  and  not 
impeached." 

In  the  State  of  Indiana,  judgments  are  Uens  upon  ^  the  real  estate  of 
the  persons  against  whom  such  judgi^ents  may  be  rendered,  &om  the 
day  of  the  rendition  thereof."  As  the  statute  provides  for  no  fractions 
of  a  day,  it  follows  that  all  judgments  entered  on  the  same  day  have 
equal  rights,  and  one  cannot  claim  priority  over  the  other.  In  Eng- 
land, when  several  judgments  are  entered  to  the  same  term,  (and  by 
fiction  of  law,  the  term  consists  of  but  one  day,)  the  judgment  cred- 
itor, who  first  extends  the  land  by  elegit^  is  thereby  entitled  to  be  first 
satisfied  out  of  it.  The  case  would  be  much  stronger,  too,  in  favor 
of  the  first  elegit^  if  one  of  three  judgments  had  levied  a  fi.  fa,  on  the 
goods  and  chattels  of  the  defendant,  the  second  taken  his  body  on  a 
CO.  sa.  and  the  third  laid  his  elegit  on  his  land.  For  each  one,  having 
elected  a  different  remedy,  would  be  entitled  to  a  precedence  in  that 
which  he  has  elected.  This  principle  of  the  common  law  has  been 
adopted  by  the  courts  of  New  York,  as  is  seen  in  the  cases  of  Adams 
17.  Dyer,  8  Johns.  350,  and  Waterman  v.  Haskins,  11  Johns.  228  ;  and 
also  by  the  supreme  court  of  Indiana,  in  Michaels  v.  Boyd,  1  Smith, 
100,  and  others,  where  it  is  said,  the  mere  delivery  of  an  execution^ 
as  in  case  of  personal  property,  will  not  give  a  priority,  but  the 
execution  first  begun  to  be  executed,  shall  be  entitled  to  priority. 

The  application  of  these  principles  to  the  present  case  would 
give  the  preference  to  the  judgments  of  Siter  .and  Price,  which  were 
levied  on  the  land  five  years  before  the  plaintifPs  levy  on  the  same. 
An  execution  levied  on  land,  is  begun  to  be  executed,  and  is 
an  election  of  the  remedy  by  sale  of  it ;  and  'the  mere  delay  [  *  196  ] 
of  the  sale,  if  not  fraudulent,  injures  no  one  and  cannot 
postpone  the  rights  of  the  creditor  who  has  first  seized  the  land  and 
taken  it  into  the  custody  of  the  law  for  the  purpose  of  obtaining  sat- 
isfaction of  his  judgment  If  he  has  obtained  a  priority  over  those 
whose*  liens  are  of  equal  date,  by  levying  his  execution,  he  is  not 
bound  to  commence  a  new  race  of  diligence  with  those  whose  rights 
are  postponed  to  his  own.     There  may  be  a  difierent  rule  as  to  a 
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levy  on  personal  property,  where  it  is  suffered  to  remain  in  the  hands 
of  the  debtor.  But  liens  on  real  estate  are  matters  of  record  and  no- 
tice to  all  the  world,  and  have  no  other  limit  to  their  duration  than 
that  assigned  by  the  law. 

But  we  do  not  think  it  necessary  to  rest  the  decision  of  this  case, 
merely  on  the  question  of  diligence,  or  to  decide  whether  this  doctrine 
has  been  finally  established  as  the  law  of  Indiana.  The  plaintifTs 
lien  does  not,  by  the  statement  of  this  case,  stand  on  an  equality  as 
to  date  with  that  of  the  other  judgments.  By  electing  to  take  the 
body  of  his  debtor  in  execution  he  has  postponed  his  lien,  because 
the  arrest  operated  in  law  as  an  extinguishment  of  his  judgment.  It 
is  true,  if  the  debtor  should  die  in  prison,  or  be  discharged  by  act  of 
the  law  without  consent  of  the  creditor,  he  may  have  an  action  on 
the  judgment,  or  leave  to  have  other  executions  against  the  property 
of  his  creditor.  The  legal  satisfaction  of  the  judgment,  which  for  the 
time  destroys  its  lien  and  postpones  his  rights  to  those  whose  liens 
continue,  is  not  a  satisfaction  of  the  debt,  but,  as  between  the  parties 
to  the  judgment,  it  operates  as  a  satisfaction  thereof.  The  arrest 
waives  and  extinguishes  all  other  remedies  on  the  goods  or  lands  of 
the  debtor  while  the  imprisonment  continues,  and  if  the  debtor  be 
discharged  by  the  consent  of  the  creditor,  the  judgment  is  forever 
extinguished,  atid  the  plaintiff  remitted  to  such  contracts  or  securities 
as  he  has  taken  as  the  price  of  the  discharge.  But  if  the  plaintiff  be 
remitted  to  other  remedies  by  a  discharge  of  his  debtor  by  act  of  law, 
or  by  an  escape,  it  will  not  operate  to  restore  his  lien  on  the  debtor's 
property,  which  he  has  elected  to  waive  or  abandon  as  against  cred- 
itors who  have  obtained  a  precedence  during  such  suspension.  The 
case  of  Snead  v,  McCoull,  12  How.  407,  in  this  court,  fully  estab- 
lishes this  doctrine.  It  is  to  be  found  in  the  common  law  as  early  as 
the  Year  Books,  and  is  admitted  to  be  the  law  in  almost  every  State 
in  the  Union.  See  Year  Book,  33  Hen.  VI.  p.  48 ;  Foster  i;.  Jackson, 
Hobart,  52;  Barnaby's  case,  1  Strange,  653;  Vigers  t;.  Aldrich, 
4  Burr.  2483 ;  Jaques  v.  Withy,  1  T.  R.  557 ;  Taylor  v.  Waters, 
6  Maule  &  Selw.  103 ;  Ec  paHe  Knowell,  13  Ves.  Jr.  193,  &c.,  ice, 
&c.  And  in  New  York,  Cooper  v.  Bigelow,  1  Cow.  56-206  ; 
[  *  197  ]  Ransom  v.  Keys,  9  •  Cow.  128 ;  5  Wend.  58.  In  Pennsyl- 
vania, Sharp  V.  Speckenagle,  3  Serg.  &  R.  463.  In  Massa- 
chusetts, Little  V.  The  Bank,  14  Mass.  443. 

The  insolvent  law  of  Indiana  which  discharges  the  person  of  the 
debtor  from  imprisonment  upon  his  assigning  all  his  property  for  the 
benefit  of  his  creditors,  provides  that  his  after-acquired  property  shall 
be  liable  to  seizure,  and  also  that  liens  previously  acquired  shall  not 
be  affected  by  such  assignment  and  discharge ;  but  it  does  not  affect 
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to  change  the  relative  priority  of  lien  creditors,  as  it  existed  at  the 
time  of  the  discharge,  or  to  take  away  from  any  lien  creditor  tiis  prior 
right  of  satisfaction,  which  had  been  vested  in  him  previous  to  such 
discharge.  Neither  the  letter  nor  spirit  of  the  act  will  permit  a  con- 
struction which  by  a  retrospective  operation  would  devest  nghtf^ 
vested  before  its  passage. 

We  are  of  opinion,  therefore,  that  the  several  questions  certified 
firom  the  court  below,  should  be  aiiswered  as  follows : — 

1.  That  plaintiffs  in  this  suit  are  not  entitled  to  more  than  their 
distributive  share  of  the  proceeds  of  the  sale. 

2.  That  they  are  consequently  not  entitied  to  the  whole  proceeds 
to  the  extent  of  what  is  due  on  their  judgment 

3.  The  executions  of  Siter  and  Co.  and  of  Price  and  Co.  are  enti- 
tied to  be  first  satisfied  firom  the  proceeds  of  the  sale. 

4.  That  the  decision  of  the  preceding  questions  being  a  disposition 
of  the  whole  case,  it  is  unnecessary  to  give  any  answer  to  the  fourth 
question. 

Cornelius  Kanousb,  Plaintiff  in  Error,  v.  John  M.  Martin. 

15  H.  198. 

Under  the  12th  section  of  the  jadidary  act,  (1  Stats,  at  huf^,  79,)  the  defendant  has  a  riglit 
to  remove  the  action  from  a  state  to  a  circuit  court,  if  the  sam  demanded  in  the  declaration 
exceed  five  hundred  dollars ;  and  he  cannot  he  deprived  of  that  right  bj  an  amendment 
reducing  that  sum,  allowed  by  the  state  court  after  the  right  of  removal  was  complete. 

After  the  right  of  removal  is  complete,  any  proceeding  of  the  state  court  in  the  cause,  is 
erroneous ;  and  without  a  plea  to  the  jurisdiction,  a  court  of  error  should  examine  the  pro 
oecdings  for  removal  and  reverse  the  judgment 

The  case  is  stated  in  the  opinion  of  the  oonrt 

Oarfj  for  the  plaintiff 
Martinj  contra. 

•  Curtis,  J.,  delivered  the  opinion  of  the  court  [  *  207  ] 

This  is  a  writ  of  error  to  the  superior  court  of  the  city  of 
New  York.  Upon  the  return  of  the  writ  at  the  last  term,  the  defend- 
ant in  error  moved  to  dismiss  it  for  want  of  jurisdiction.  This  mo- 
tion was  overruled,  and  the  opinion  of  the  court  is  reported  in  14  How. 
23.  At  the  present  term,  the  case  has  been  submitted  on  its  merits 
upon  printed  arguments  filed  by  the  counsel  for  the  two  parties. 

The  action  was,  originally,  a  suit  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York.  The  plaintiff  was  a  citizen  of 
the  State  of  New  York,  and  the  defendant  a  citizen  of  the  State  of 
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New  Jersey ;  and  at  the  time  of  entering  his  appearance,  he  filed  his 
petition  for  the  removal  of  the  cause  into  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  and  offered  a 
bond  with  surety ;  the  form  of  this  bond,  or  the  sufficiency  of  the 
surety  does  not  appear  to  have  been  objected  to.  The  declaration 
then  on  file  demanded  damages  in  the  sum  of  one  thousand  dollars. 
That  was  the  amount  then  in  dispute  between  the  parties.  The 
words  '<  matter  in  dispute,"  in  the  12th  section  of  the  judiciary  act, 
do  not  refer  to  disputes  in  the  country,  or  the  intentions  or  expecta- 
tions of  the  parties  concerning  them,  but  to  the  claim  presented  on 
the  record  to  the  legal  consideration  of  the  court.  What 
[  *  208  ]  'the  plaintiff  *  thus  claims,  is  the  matter  in  dispute,  though 
that  claim  may  be  incapable  of  proof,  or  only  in  part  well 
founded.  So  it  was  held  under  this  section  of  the  statute,  and  in 
reference  to  the  right  of  removal,  in  Gordon  i;.  Longest,  16  Pet. 
97  *  and  the  same  construction  has  been  put  upon  the  eleventh  and 
twenty-second  sections  of  the  judiciary  act,  which  makes  the  juris- 
diction of  this  court  and  the  circuit  court  dependent  on  the  amount 
or  value  of  <'  the  matter  in  dispute."  The  settled  rule  is,  that  until 
some  further  judicial  proceedings  have  taken  place,  showing  upon  the 
record  that  the  sum  demanded  is  not  the  matter  in  dispute,  that  sum 
is  the  matter  in  dispute  in  an  action  for  damages.  Green  v.  Liter, 
8  Cranch,  229;  Wise  v.  The  Col.  Turnpike  Co.  7  Cranch,  276; 
Gordon  v,  Ogden,  3  Pet.  33 ;  Smith  v.  Honey,  3  Pet  469 ;  Den  r. 
Wright,  1  Pet.  C.  C.  R.  64;  Muns  v.  Dupont,  2  Wash.  C.  C.  R.  463; 
Sherman  o.  Clark,  3  M'Lean,  91. 

Without  any  positive  provision  of  any  act  of  congress  to  that 
effect,  it  has  long  been  established,  that  when  the  jurisdiction  of  a 
court  of  the  United  States  has  Qnce  attached,  no  subsequent  change 
in  the  condition  of  the  parties  would  oust  it.  Morgan  v.  Morgan, 
2  Wheat  290;  Clarke  v.  Mathewson,  12  Pet  164.  And  conse- 
quently when,  by  an  inspection  of  the  record,  it  appeared  to  the  court 
of  common  pleas  that  the  sum  demanded  in  this  action  was  one 
thousand  dollars,  and  when  it  further  appeared  that  the  plaintiff  was 
a  citizen  of  the  State  of  New  York,  and  the  defendant  of  the  State 
of  New  Jersey,  and  that  the  latter  had  filed  a  proper  bond  with  suflS- 
cient  surety,  a  case  under  the  twelfth  section  of  the  judiciary  act  was 
made  out,  and,  according  to  the  terms  of  that  law,  it  was  "  then  the 
duty  of  the  state  court  to  accept  the  surety,  and  proceed  no  further 
in  the  cause." 

But  the  court  proceeded  to  make  inquiry  into  the  intention  of  the 
plaintiff,  not  to  claim  of  the  defendant,  the  whole  of  the  matter  then 
in  dispute  upon  the  record,  and  allowed  the  plaintiff  to  reduce  the 


DECEMBER  TERM,  1853.  469 

Kanonse  v,  Martin.    15  H. 

•  . — . — — — — ^ — 

matter  then  in  dispute  to  the  sam  of  four  hundred  and  ninety-nine 
dollars,  by  an  amendment  of  the  record.  It  thus  proceeded  furthei 
in  the  cause,  which  the  act  of  congress  forbids.  All  its  subsequent 
proceedings,  including  the  judgment,  were  therefore  erroneous. 

But  it  is  objected  that  this  is  a  writ  of  error  to  the  superior  couiv 
and  that,  by  the  local  law  of  New  York,  that  court  could  not  con- 
sider this  error  in  the  proceedings  of  the  court  of  common  pleas,  be- 
cause it  did  not  appear  upon  the  record,  which,  according  to  the  law 
of  the  State,  consisted  only  of  the  declaration,  the  evidence  of  its  ser- 
vice, the  entry  of  the  appearance  of  the  defendant,  the  rule 
to  plead,  and  the  judgment  for  want  of  a  *  plea,  cmd  the  [  *  309 
assessment  of  damages ;  and  that  these  proceedings,  under 
the  act  of  congress,  not  being  part  of  this  technical  record,  no  error 
could  be  assigned  upon  them  in  the  superior  court.  This  appears  to 
have  been  the  ground  upon  which  the  superior  court  rested  its  deci» 
ion.  That  it  was  correct,  according  to  the  common  cmd  statute  law 
of  the  State  of  New  York,  may  be  conceded.  But  the  act  of  congress, 
which  conferred  on  the  defendant  the  privilege  of  removal,  and  pointed 
out  the  mode  in  which  it  was  to  be  claimed,  is  a  law  binding  upon 
all  the  courts  of  that  State ;  and  if  that  act  both  rendered  the  judg- 
ment of  the  court  of  common  pleas  erroneous,  and  in  effect  gave  the 
defendant  a  right  to  assign  that  error,  though  the  proceeding  did  not 
appear  on  the  technical  record,  then,  by  force  of  that  act  of  congress, 
the  superior  court  was  bound  to  disregard  the  technical  objection, 
and  inspect  these  proceedings,  unless,  which  we  shall  presently  con- 
sider, there  was  some  defect  in  its  jurisdiction  which  disenabled  it 
from  doing  so. 

The  reason  why  the  superior  court  declined  to  inspect  these 
proceedings  was,  that  the  defendant  did  not  plead  them  to  the  juris- 
diction of  the  court  of  common  pleas,  and  thus  put  them  on  the  rec- 
ord. And  it  is  generally  true,  that  a  party  claiming  a  right  under  an 
act  of  congress,  must  avail  himself  of  some  legal  means  to  place  on 
the  record  that  claim,  and  the  facts  on  which  it  rests;  otherwise 
be  cannot  have  the  benefit  of  a  reexamination  of  the  judgment  upon 
a  writ  of  error.  But  this  duty  does  not  exist  in  a  case  in  which  be 
cannot  perform  it  without  surrendering  some  part  of  the  right  which 
the  act  secured  to  him,  and  in  which  the  court,  where  the  matter 
is  depending,  is  expressly  prohibited  from  taking  any  further  proceed- 
ing. In  this  case,  the  right  of  the  defendant  to  remove  the  cause  to  the 
next  term  of  the  circuit  court  was  complete,  and  the  power  of  the  court 
of  common  pleas  at  an  end.  To  require  the  defendant  to  plead,  would 
deny  to  him  his  right  to  have  all  proceedings  in  that  court  cease,  and 
would  make  all  benefit  of  that  right  dependent  on  his  joining  in  foi^ 

VOL.  XX.  40 
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ther  proceedings  in  a  court  forbidden  by  law  to  entertain  them.  It 
would  ingraft  upon  the  act  of  congress  a  new  proviso  that,  although 
the  court  was  required  to  proceed  no  further,  yet  it  might  proceed,  if 
the  defendant  should  fail  to  plead  to  the  jurisdiction;  and  that, 
though  the  defendant  had  done  all  which  the  laws  required,  to  obtain 
the  right  to  remove  the  suit,  yet  a  judgment  against  him  would  not 
be  erroneous,  unless  he  should  do  more. 

In  our  opinion,  therefore,  the  act  of  congress  not  only  conferred  on 
the  defendant  the  right  to  remove  this  suit,  by  filing  his  petition  and 
bond,  but  it  made  all  subsequent  proceedings  of  the  court 
[  *  210  ]  of  common  pleas  erroneous,  and  necessarily  *  required  the 
court,  to  which  the  judgment  was  carried  by  a  writ  of  error, 
to  inspect  those  proceedings  which  showed  the  judgment  to  be 
erroneous,  and  which  could  not  be  placed  on  the  technical  record 
consistently  with  the  act  which  granted  the  right  of  removal 

It  should  be  observed  that  the  judgment  of  the  superior  court  did 
not  proceed  upon  any  question  of  jurisdiction.  If  it  had  quashed  the 
writ  of  error,  because  the  laws  of  the  State  of  New  York  had  not 
conferred  jurisdiction  to  examine  the  case,  this  court  could  not  have 
treated  that  judgment  as  erroneous.  But  entertaining  jurisdiction  of 
the  writ  of  error,  it  pronounced  a  judgment,  'Hhat  the  judgment 
aforesaid,  in  form  aforesaid  given,  be  in  all  things  affirmed  and  stand 
in  full  force  and  effect;"  and  it  did  so,  because  the  plaintiff*  in  error, 
by  omitting  to  plead  to  the  jurisdiction,  had  not  placed  on  the  record 
those  proceedings  which  rendered  the  judgment  of  the  court  of  com- 
mon pleas  erroneous.  The  error  of  the  superior  court  was  therefore 
an  error  occurring  in  the  exercise  of  its  jurisdiction,  by  not  giving  due 
effect  to  the  act  of  congress  under  which  the  plaintiff  in  error  claimed; 
and  this  error  of  the  superior  court,  in  the  construction  of  this  act  of 
congress,  it  is  the  province  of  this  court  to  correct 

Though  the  point  does  not  appear  to  have  been  made  in  Gordon 
V.  Longest,  yet  it  was  upon  this  ground  only  that  this  court  could 
have  rested  its  decision  to  look  into  the  proceedings  for  the  removal 
of  that  suit  from  the  state  court.  For  it  is  as  true  in  this  court  as  in 
the  superior  court  of  New  York,  that,  upon  a  writ  of  error,  this  court 
looks  only  at  the  technical  record,  and  affirms  or  reverses  the  judg* 
ment,  according  to  what  may  appear  thereon.  Inglee  v.  Coolidge,  2 
Wheat  363;  Fisher's  Lessor  v.  Cockerell,  6  Pet  248;  Reed's  Les- 
see V.  Marsh,  13  Pet  153.  But  this  is  only  one  of  the  rules  of  evi- 
dence for  the  exercise  of  its  jurisdiction  as  a  court  of  error;  it  pre- 
scribes what  shall  and  what  shall  not  be  received  as  evidence  of  what 
was  done  in  the  court  below ;  and  when  an  act  of  congress  cannot  be 
executed  without  disregarding  this  general  rule,  it  becomes  the  duty 
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of  this  court  to  disregard  it.  The  plaintiff  in  error,  having  a  right  to 
have  the  erroneous  judgment  reversed,  must  also  have  the  right 
to  have  the  only  legal  proceedings,  which  could  be  had  consistently 
^th  the  act  of  congress,  examined  to  show  that  error. 

It  is  unnecessary  to  refer  to  the  proceedings  in  the  court  of  appeals 
any  further  than  to  say,  that  the  appeal  was  dismissed  for  want  of  ju- 
risdiction, that  court  not  having  cognizance  of  appeals  from  the  decib- 
tons  of  a  single  judge  at  a  special  term.  It  is  stated  by 
counsel,  that  when  these  proceedings  took  place  *  in  the  [  *  211  ] 
court  of  common  pleas,  there  was,  by  law,  no  distinction  be- 
tween general  and  special  terms  of  the  court  of  common  pleas,  and 
that,  therefore,  the  plaintiff  in  error  could  not,  by  any  proceeding,  have 
entitled  himself  to  go  to  the  court  of  appeals. 

We  have  not  thought  it  necessary  to  inquire  into  this,  because  we 
are  of  opinion  that  the  defendant  was  not  bound  to  take  any  appeal 
to  the  general  term,  if  there  was  such  an  one  then  known  to  the  law. 
His  right  to  remove  the  suit  being  complete,  he  could  not  be  required, 
consistently  with  the  act  of  congress,  to  follow  it  further  in  the  court 
of  common  pleas;  and  the  power  of  that  court  being  terminated,  it 
could  not  lawfully  render  a  judgment  against  him;  and  it  is  of  that 
judgment  he  now  complains.  The  only  legal  consequence,  therefore, 
of  his  not  appealing  to  the  general  term  is,  that  the  superior  court  is 
the  highest  court  of  the  State  to  which  his  complaint  of  that  judg- 
ment could  be  carried,  and  therefore,  under  the  twenty-fifth  section  of 
the  judiciary  act,  a  writ  of  error  lies  to  reexamine  the  judgment 
of  that  highest  court. 

The  judgment  of  the  superior  court  must  be  reversed,  and  the 
^use  remanded,  with  directions  to  conform  to  this  opinion. 


A.RTEMAS  L.  Brooks,  Ignatius  ^Tylbr,  William  W.  Woodworthi 
as  Administrator  of  William  Woodworth,  deceased,  and  also  as 

*  Grantee,  and  James  G.  Wilson,  Appellants,  v.  John  Fiske  and 
Nicholas  G.  Norcross,  doing  Business  under  the  Firm  of  Fiskb 
AND  Norcross. 

15  H.  21S. 
A  qaesiion  of  fact  respecting  an  infringement  of  a  patent 

Ourtis^  and  Keller^  for  the  appellants. 
Wliitingy  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  214  J 

The  bill  before  us  was  filed  against  Flske  and  Nor- 
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cross  by  the  assignees  of  Woodworth's  patented  machine  for  planing 
boards,  and  of  tonguing  and  grooving  them. 

It  is  alleged  that  a  planing  machine,  patented  to  Norcross,  and 
used  by  the  defendants,  was  substantially  in  its  combination,  and  in 
the  result  it  produced,  the  same  as  that  assigned  to  the  complainantsi 
for  a  district  in  which  the  defendant's  machine  was  used;  that 
the  complainant's  patent  was  the  elder,  and  that  the  use  of  Norcroas's 
machine  was  an  infringement  of  that  invented  by  William  Wood* 
worth. 

The  circuit  court  dismissed  the  bill  on  the  hearing;  and  it  is  this 
•decree  we  are  called  on  to  revise.  The  contest  in  the  court  below^ 
could  hardly  have  been  more  stringent;  and  much  consideration  was 
obviously  bestowed  on  the  case  by  the  judge  who  decided  it,  as  ap- 
pears from  his  opinion,  which  is  laid  before  us,  the  accuracy  of  which 
opinion  and  the  decree  founded  on  it,  we  are  called  on  to  examine. 
Before  doing  so,  it  is  proper  to  state,  that  the  machine  used  by  the 
defendants,  does  not  tongue  and  groove  boards,  and  that  this  poit  of 
Woodworth's  machine  is  not  in  controversy. 

It  is  insisted  that  Woodworth's  monopoly  extends  to  his  mode  of 
reducing  a  plank  to  an  equal  thickness,  and  a  principal  question 
is  whether  the  patentee  sets  up  any  such  claim.  It  is  provided,  by 
the  6th  section  of  the  act  of  1836,^  that  in  case  of  any  machine,  the  in- 
ventor shall  fully  explain  the  principle  and  the  several  modes  in  which 
he  has  contemplated  the  application  of  that  principle,  or  character,  by 
which  it  may  be  distinguished  from  other  inventions:  ^^  And  shall  par- 
ticularly specify  and  point  out  the  part,  improvement,  and  combina- 
tion, which  he  claims  as  his  own  invention  or  discovery."  An  im- 
provement of  a  machine  is  here  claimed  as  having  been  invented, 
and  the  statute  requires  that  such  improvement  shall  be  particularly 
specified ;  it  is  to  be  done  in  writing,  and  the  applicsmt  is  to  swear 
that  he  believes  he  is  the  first  inventor  of  the  improvement  This 
is  required,  so  that  the  public  may  know  what  they  are 
[  •  215  ]  •  prohibited  from  doing  during  the  existence  of  the  monopo- 
ly, and  what  they  are  to  have  at  the  end  of  the  term,  as 
a  consideration  for  the  grant 

In  the  words  of  Lord  Campbell,  in  Hastings  a.  Brown,  1  Ellis  & 
Blackburn,  453 :  '^  The  patentee  ought  to  state  distinctly  what  it  is 
for  which  he  claims  a  patent,  and  describe  the  limits  of  the  mono- 
poly ; "  or,  in  the  language  of  this  court,  in  Evans  v,  Eaton,  7  Wheat 
434.  It  is  for  the  purpose  of  warning  an  innocent  purchaser,  or  other 
person,  using  the  machine,  of  his  infringement,  and  at  the  same  time, 
of  taking  from  the  inventor  the  means  of  practising  upon  the  credulity 

16  Stats,  at  Large,  119. 
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or  fears  of  other  persons,  by  pretending  that  his  invention  was  dif« 
ferent  from  its  ostensible  objects* 

Have  these  requirements  been  complied  with  by  Woodworth,  as 
respects  a  claim  for  planing  boards  to  an  equal  thickness?  He 
obtained  a  patent  for  his  machine  in  1838,  which  was  surrendered  by 
his  executor  in  1845,  for  want  of  a  proper  specification,  and  a  second 
patent  issued,  and  on  this  reissued  patent  the  case  rests.  For  its 
better  understanding,  we  give  extracts  from  the  claim  and  speci- 
fication ;  they  are  the  same  that  were  relied  on  by  the  circuit  court, 
and  are  as  follows :  *<  What  is  claimed  therein  as  the  invention  of 
William  Woodworth,  deceased,  is  the  employment  of  rotary  planes, 
substantially  such  as  herein  described,  in  combination  with  rollers,  or 
any  analogous  device  to  prevent  the  boards  from  being  drawn  up  by 
the  planes,  when  cutting  upwards ;  or  from  the  reduced  or  planed  to 
the  unplaned  surface  as  described."     And  afterwards, 

<<  The  effect  of  the  pressure  rollers  in  these  operations,  being  such 
as  to  keep  the  boards,  &c.,  steady,  and  prevent  the  cutters  from  draw- 
ing the  boards  towards  the  centre  of  the  cutter  wheel,  whilst  it  is 
moved  through  by  machinery.  In  the  planing  operation  the  tendency 
of  the  plane  is,  to  lift  the  boards  directly  up  against  the  rollers;  but 
in  the  tonguing  and  grooving  the  tendency  is  to  overcome  the  friction 
occasioned  by  the  pressure  of  the  rollers." 

This  language,  so  far  from  claiming  the  new  truth  or  the  result 
now  contended  for  as  the  invention  or  discovery,  does  not  describe  or 
even  suggest  either  of  them. 

The  daim,  or  summing  up,  however,  is  not  to  be  taken  alone,  but 
in  connection  with  the  specification  and  drawings ;  the  whole  instru- 
ment is  to  be  construed  together.  But  we  are  to  look  at  the  others 
only  for  the  purpose  of  enabling  us  correctly  to  interpret  the  claim. 

The  specification  begins  by  saying :  ^*  The  following  is  a  full, 
dear,  and  exact  description  of  the  method  of  planing,  tonguing,  and 
grooving  plank  or  boards,  invented  by  William  Woodworth  de- 
ceased." 

*  Here  the  invention  is  denominated  a  method  of  planing,  [  *  216  ] 
tonguing,  and  grooving,  but  not  of  reducing  to  an  uniform 
thickness. 

The  specification,  then,  after  describing  the  mode  of  preparing  the 
board,  proceeds  thus:  ^'  When  the  plank  or  boards  have  been  thus 
prepared,  (on  a  separate  machine,)  they  may  be  placed  on  or  against 
a  suitable  carriage,  resting  on  a  frame  or  platform,  so  as  to  be  acted 
upon  by  a  rotary  cutting  or  planing  and  reducing  wheel,  which 
wheel  may  be  made  to  revolve  either  horizontally,  or  vertically,  as 
may  be  prefened.    The  carriage  which  sustains  the  plank  or  board 

40» 
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to  be  operated  upon,  may  be  moved  forwards  by  means  of  a  rack 
and  pinion,  by  an  endless  chain,  or  band,  by  geared  friction  rollers,  or 
by  any  of  the  devices  well  known  to  machinists  for  advancing  a 
carriage,  or  materials  to  be  acted  upon  in  machines  for  various  pur- 
poses. The  plank  or  board  is  to  be  moved  on  towards  the  cutting 
edges  of  the  cutters,  or  knives,  on  the  planing  cylinder,  so  that  its 
knives  or  cutters,  as  they  revolve,  may  meet  and  cut  the  plank  or 
board,  in  a  direction  contrary  to  that  in  which  it  is  made  to  advance. 
The  edges  of  the  cutters  are  in  this  method  prevented  from  coming 
first  into  contact  with  its  surface,  and  are  made  to  cut  upwards  from 
the  reduced  part  of  the  plank  towards  said  surface ;  by  which  means 
their  edges  are  protected  from  injury  by  gritty  matter,  and  the  board, 
or  plank,  is  more  evenly  and  better  planed  than  when  moved  in  the 
reversed  direction." 

There  is  afterwards  a  reference  to,  and  explanation  of,  the  draw« 
ings,  as  foUows:  ^^In  the  accompanying  drawings,  figure  1,  is  a 
perspective  representation  of  the  principal  operating  parts  of  the 
machine,  when  arranged  and  combined  for  planing,  tonguing,  and 
grooving;  and  when  so  arranged  as  to  be  capable  of  planing  two 
planks  at  the  same  time,  the  axis  of  the  planing  wheel  being  placed 
vertically." 

And  again,  '^  the  rollers  f.  f.  f.  which  stand  vertically,  are  to  be 
made  to  press  against  the  plank  and  keep  it  close  to  the  carriage,  and 
thus  prevent  the  action  of  the  cutters  from  drawing  the  plank  up  from 
its  bed,  in  cutting  from  the  planed  surface  upwards;  they  may  be 
borne  against  it  by  means  of  weights  or  springs,  in  a  manner  well 
known  to  machinists.  In  a  single  horizontal  machine,  the  horizontal 
friction  rollers  may  be  geared,  and  the  pressure  rollers  placed  above 
them  to  feed  the  board,  with  or  without  the  carriage,  a  bed  plate 
being  used  directly  under  the  planing  cylinder." 

And  afterwards,  in  describing  the  process  for  tonguing  and  groov. 
ing,  he  says  :  '^  The  edges  of  the  plank,  as  its  planed  part  passes  the 
planing  cylinder,  are  brought  into  contact  with  the  above-descsribed 
tonguing  and  grooving  wheels,  which  are  so  placed  upon 
[  *  217  ]  *  these  shafts,  as  that  the  tongue  and  groove  shall  be  left  at 
the  proper  distance  from  the  face  of  the  plank ;  the  latter 
being  sustained  against  the  planing  cylinder  by  means  of  the 
carriage,  or  bed  plate,  or  otherwise,  so  that  it  cannot  deviate,  but 
must  be  reduced  to  a  proper  thickness  and  correctly  tongued  and 
grooved." 

^<  To  meet  the  different  thickness  of  the  plank  or  boards,  the  bear- 
ings of  the  shaft  of  the  cylinder  must  be  made  movable  by  screws,  or 
other  means,  to  adjust  it  to  the  work ;  or  the  carriage  or  bed  plate 
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may  be  made,  so  as  to  raise  the  board  or  plank  up  to  the  planing 
cylinder." 

The  means  to  produce  the  result,  of  reducing  the  board  to  an  equal 
thickness  in  a  horizontal  machine,  are  the  pressure  rollers  f.  f.  above 
the  plank ;  operating  in  connection  with  two  feed  rollers ;  and  the 
pressure  rollers  (says  the  specification)  ^'  may  be  held  down  by  springs 
or  weighted  levers,  which  it  has  not  been  necessary  to  show  in  this 
drawing,  as  such  are  in  common  use."  These  rollers  are  not  claimed 
as  new,  but  are  here  admitted  to  be  old,  and  to  have  been  in  common 
use  when  the  patent  was  granted ;  nor  is  any  intimation  given  in  the 
specification  or  claim,  that  the  pressure  rollers  were  intended  to  be 
used  in  any  combination  for  the  purpose  of  reducing  a  board  to  an 
equal  thickness.  In  the  description  of  the  original  machine,  patented 
in  1828,  the  pressure  rollers  are  not  mentioned  at  all,  but  they  are  set 
forth  as  having  belonged  to  the  original  machine  in  the  amended 
specification  of  1845;  and  which  last-described  machine,  experts 
decleure,  materially  differs  from  the  original  as  patented  in  1828.  But 
as  it  is  not  necessary,  in  this  case,  to  go  into  the  allegation  of  vari« 
ance  set  forth  in  the  answer,  we  will  proceed  at  once  to  examine  the 
question  of  infiringement.  And  to  do  this,  we  must  first  inquire  what 
Woodworth's  claim  to  novelty  of  combination  and  invention  is. 
His  rotary  cutter  wheel  is  old,  his  bed  plate  is  old,  and  his  pressure 
rollers  are  old  likewise. 

The  invention  relied  on  is  a  new  combination  in  the  machine  of 
three  elements,  to  produce  the  result  of  planing  a  plank  against  its 
motion  through  the  machine;  and  the  claim  of  monopoly  is  the 
employment  of  rotary  planes  in  combination  with  the  face  of  a  bench, 
and  pressure  rollers,  to  prevent  the  board  from  being  drawn  up  by  the 
planes  when  cutting  upwards,  or  from  the  reduced  or  planed  to  the 
tmplcmed  surface,  as  described. 

As  the  board  advances  on  the  rotary  cutters  they  will  strike  it 
thirty  times  in  a  second,  and  violently  tend  to  lift  it  into  the  knives ; 
and  to  keep  it  down  to  the  bench,  a  strong  pressure  is  required.  And 
in  the  next  place,  the  cutters  being  over  the  horizontal  bed  and 
stationary,  at  a  fixed  distance  from  it,  and  the  board  pressed 
*  down  to  it  so  forcibly  as  to  crush  out  the  winds  in  warped  [  *  218  ] 
lumber,  the  machine  will  of  necessity  reduce  the  board  to 
an  equal  thickness  throughout. 

Norcross's  planing  machine  is  an  improvement  of  Hill's,  which 
was  in  use  when  Woodworth  invented  his  in  1828.  Hill  used  the 
rotary  cutter,  which  he  placed  on  the  underside  of  the  bench  with  a 
section  cut  through  it ;  the  cutters  extending  through  the  bench  to 
the  upper-side,  so  far  as  to  take  from  the  board,  passing  over  the  flat 
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surface  above,  the  depth  of  wood  desired.  Feed  rollers  were  employ- 
ed to  forward  the  board,  and  a  steel  spring  (made  of  the  section  of  a 
hand-saw)  was  used  to  keep  the  board  steady.  The  spring  pressed 
a  smooth  metal  surface  on  the  board,  and  operated  as  a  pressure 
roller  does.  But  then,  this  spring  was  not  used  for  the  purpose  that 
Woodworth  used  his  pressure  roUers ;  in  this,  that  the  face  of  the 
bench  above  the  cutters,  prevented  the  board  from  being  drawn  into 
them ;  the  cutters  drew  it  down  to  the  bench,  so  that  this  bench  is  the 
analogous  device  to  Woodworth's  pressure  rollers,  and  is  also  in 
combination  with  the  rotary  cutters;  hence  these  two  elements 
existed,  thus  combined,  when  Woodworth  got  his  patent. 

Hill's  machine  had  a  bar  immediately  over  the  cutters,  and  cover- 
ing the  cut  through  the  bench,  where  the  knives  revolved ;  between 
this  bar,  and  the  bench,  the  feed  rollers  forced  the  board,  but  as  the 
rest  bar  was  stationary,  and  the  cutter  wheel  also  stationary,  and  the 
cutters  extended  to  a  fixed  distance  above  the  upper  face  of  the 
bench,  the  consequence  was,  that  the  board  came  through  the  machine 
of  an  unequal  thickness.  To  overcome  this  defect,  Norcross  made 
the  rest  bar,  (previously  stationary,)  the  cap  of  a  square  frame,  on 
the  vertical  side  pieces  -of  which  he  fixed  the  journals  of  his  cutter 
wheel,  the  cutters  and  rest  bar  being  stationary  relatively  to  each 
other,  and  always  the  same  distance  apart  This  frame  is  supported 
in  a  stationary  guide  frame  fastened  to  the  bench,  and  so  made  as  to 
allow  a  free  vertical  movement  up  and  down  of  the  rest  bar,  and 
cutting  cylinder.  As  the  board  passes  over  the  face  of  the  bench, 
and  under  the  rest  bar,  the  whole  weight  of  the  sliding  frame  rests 
on  the  board,  and  as  the  cutters  strike  it  at  a  gauged  distance  fix>m 
the  bar,  and  as  they  move  up  and  down  with  the  bsur,  it  follows  that 
when  the  board  in  its  rough  state  is  of  an  unequal  thickness,  and  the 
side  presented  to  the  cutters  is  pressed  down  to  the  bench,  the  thicker 
parts  of  the  board  will  force  up  the  movable  frame  and  draw  up  the 
rest  bar  and  cutters  above  the  bench,  equal  to  the  increased  thickness 
of  the  board,  which  will  be  dressed  to  the  thickness  of  the  space  the 
cutters  and  rest  are  set  apart.  Opposite  to  the  outer  part  of  the  rest 
F,  that  section  of  the  bed  over  which  the  planed  surface  of 
[  *  219  ]  the  board  passes,  *  is  a  bar,  horizontal  to  the  rest  The  two 
bars  form  a  throat-piece,  which  serves  to  hold  the  board 
steady  as  it  passes  through  the  machine. 

In  view  of  this  state  of  facts  the  rule  is,  that  if  a  combination  has, 
as  here,  three  different  known  parts,  and  the  result  is  proposed  to  be 
accomplished  by  the  union  of  all  the  parts,  arranged  with  reference  to 
each  other,  the  use  of  two  of  these  parts  only,  combined  with  a  third, 
which  is  substantially  different  in  the  manner  of  its  arrangement  and 
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connection  with  the  others,  is  not  the  same  combination,  and  no  in- 
fringement 

The  combination  and  arrangement,  as  appears  from  the  testimony 
of  experts,  and,  by  a  comparison  of  the  models  and  drawings  pre- 
sented to  us,  was  the  only  novelty  in  the  invention  of  Woodworth. 
Bentham,  in  April,  1793,  described  a  rotary  cutter  and  an  adjustable 
bench,  which,  when  adjusted,  became  fixed,  so  that  the  board  would 
be  of  a  determinate  thickness  when  passed  between  them. 

The  Hill  machine  cut  the  plank  from  its  planed  to  its  unplaned 
surface,  and  had  feed  rollers  and  a  spring  to  keep  it  down  to  the  bed : 
while  the  bed  served  to  prevent  the  plank  from  being  drawn  into  the 
cutters. 

The  Baltimore  machine  (as  the  one  witness  who  describes  it  de< 
posed)  reduced  the  plank  to  a  uniform  thickness  by  passing  it  be- 
tween a  fixed  bed  and  a  fixed  cutter,  and  kept  it  down  on  the  bed  by 
a  pressure  roller. 

The  French  machine  of  Boguin  patented,  and  in  use  as  early  as 
1818,  had  the  rotary  cutter  and  bench ;  they  were  stationary  relatively 
to  each  other,  and  must  have  cut  the  board  of  an  even  thickness  had 
it  been  pressed  so  hard  to  the  bed  as  to  force  out  the  warps ;  but  this 
seems  not  to  have  been  the  case.  The  cut  of  the  planes  was  with 
the  advance  of  the  board  through  the  machine,  and  from  the  unplaned 
to  the  planed  surface ;  and  for  this  reason  the  lift  of  the  cutters  was 
very  slight.  The  plank  was  kept  steady  by  a  rest  bar  as  in  Hill's 
machine. 

This  is  all  we  deem  necessary  to  describe,  in  regard  to  other  ma- 
chines, to  the  end  of  passing  judgment  on  the  question  of  infringe- 
ment As  to  the  question  of  originality  of  the  Woodworth  machine, 
compared  with  the  other  earlier  planing  machines  produced  in  evi- 
dence, and  explained  by  experts ;  and  secondly,  as  to  the  question, 
whether  the  original  machine,  for  which  Woodworth  obtained  his 
patent  in  1828,  had,  or  had  not  pressure  rollers  in  connection  with 
other  rollers,  and  which  are  now  claimed  as  the  main  element  of  the 
machine  repatented  in  1845,  we  forbear  from  deciding,  as  we  suppose 
these  questions  would  be  more  appropriately  left  to  a  jury  on  issues, 
where  the  witnesses  could  be  heard  in  open  court  It  is 
deemed  proper  to  'remark  that  the  fact  of  procuring  a  patent  [  *  220  ] 
for  a  new  and  useful  machine  in  1845,  under  the  assumption 
of  a  reissue,  which  was  not  useful  as  patented  in  1828,  for  want  of 
feed  and  pressure  rollers,  now  used  as  is  alleged  in  defence,  would 
present  a  question  of  fraud,  committed  on  the  public  by  the  patentee 
by  giving  his  reissued  patent  of  1845,  date,  as  an  original  discovery, 
made  in  1828,  and  thereby  overreaching  similar  inventions  made  be- 
tween 1828  and  1845. 
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There  is  one  feature  in  Norcross's  machine,  and  covered  by  his 
patent,  which  is  not  claimed  to  be  an  infringement.  It  is  this :  as 
the  board  passes  under  the  rest  bar  F,  it  is  weighted  down  on  the 
edge  of  that  section,  of  the  bed  over  which  the  plank  first  passes. 
The  rest  bar  is  slightly  concave,  and  bears  heavily  on  the  planed  end 
of  the  plank ;  the  further  side  of  that  section  of  the  bed  over  which 
the  board  last  passes,  being  somewhat  depressed,  and  made  lower  by 
a  bevelling  than  the  opposite  section.  By  this  means,  the  board  is 
bent,  and  struck  by  the  cutters  on  a  concave  surface ;  the  grain  of  the 
wood  being  condensed  by  the  bend  in  the  boards,  so  as  to  grasp  the 
knots  more  firmly,  and  prevent  them  from  being  thrown  out  by  the 
cutter  and  also  to  prevent  the  fibres  from  eating  into  the  planed  sur- 
face. Because  of  the  board  being  bent,  the  Norcross  machine  cannot 
be  used  for  tonguing  and  grooving  boards,  as  the  edges  of  the  board 
must  be  straight  to  perform  these  operations. 

From  the  distance  the  pressure  rollers,  in  Woodworth's  machine, 
have  to  be  separated  so  as  to  give  the  cylinder  room  to  rotate,  the 
board  tends  to  curve  upwards,  and  is  cut  on  a  convex  surface,  thus 
loosening  the  knots,  and  causing  them  to  be  thrown  out,  and  causing 
the  surface  of  the  planed  board  to  be  eaten  in  where  the  wood  is 
cross-grained  or  coarse,  and  also  to  be  uneven,  and  full  of  small 
ridges. 

We  must,  however,  disregard  this  last  improvement  in  Norcross's 
machine,  and  also  discard  the  parts  of  Woodworth's  machine  which 
tongue  and  groove,  and  treat  his  invention  as  a  single  machine  for 
planing  boards  on  one  side  only ;  and,  on  this  state  of  the  facts,  try 
the  question  of  infiringement  To  infringe,  Norcross  must  use  all  the 
parts  of  Woodworth's  combination.  1.  The  use  of  rollers  to  keep 
the  board  firmly  to  the  bed,  and  prevent  it  from  being  drawn  into  the 
cutters  and  torn  to  pieces,  and  to  press  out  the  warps,  is  the  principal 
claim  to  invention.  Norcross  uses  no  such  pressure  rollers,  nor  can 
they  be  employed  in  his  machine  to  such  purpose. 

But  it  is  insisted  that  the  section  of  the  bed  plate  in  Norcross's 
machine,  over  which  the  unplaned  board  passes  before  it  reaches 
the  cutter,  is  equivalent  to  the  pressure  roller  of  Woodworth ;  and 
that  the  throat-piece  is  equivalent,  in  its  operation,  to  his 
[  *  221  ]  *  stationery  roller.  2.  That  Norcross  uses  his  rest  F,  as  an 
equivalent  to  Woodworth's  bed  plate ;  that  the  firont  section 
of  the  bed  being  used  for  the  pressure  roller,  and  acting  in  combina- 
tion with  the  rest  F,  representing  Woodworth's  bed  plate,  and  the 
cutter  operating  alike  in  both  machines,  it  follows  that  Norcross,  in 
fact,  used  Woodworth's  combination;  but  disguised  it  by  turning 
Woodworth's  machine  upside  down. 
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The  remarks  of  Judge  Sprague,  (who  decided  this  cause  in  the 
circuit  court,)  made  in  answer  to  the  foregoing  argument,  are  so  dis- 
tinct, and  satisfactory  to  us,  that  we  deem  proper  that  they  should  be 
adopted  in  this  opinion.     They  are  as  follows :  -7- 

<^  The  plaintiff's  witnesses,  when  asked  in  what  part  of  the  defend- 
ant's machine  they  find  the  plaintiff's  pressure  roller,  are  divided  in 
opinion ;  some  of  them  say  that  it  is  the  bed,  because  that  prevents 
the  board  from  being  drawn  into  the  axis  of  the  cutter,  considering 
that  function  as  the  characteristic  of  the  plaintiff's  roller.  Others  find 
it  in  what  is  called  the  rest,  because  that  presses  the  board  down 
upon  the  bed.  But  in  the  Hill  machine,  the  roller  performed  the  same 
office  of  pressing  the  board  down,  and  the  bed  the  same  office  of  pre- 
venting it  being  drawn  towards  the  axis.  If  either  of  these  sets  of 
witnesses  be  correct,  the  Hill  machine  contained  the  plaintiff's  pres- 
sure roller,  and  as  it  had  also  a  bed  piece  and  rotary  cutter,  it  would 
follow  that  it  had  the  plaintiff's  combination.  Such  a  construction, 
therefore,  cannot  be  maintained.  The  truth  is,  that  after  the  Hill 
machine,  it  was  only  left  to  Woodworth  to  make  some  new  arrange- 
ment of  the  three  elements,  that  is,  some  new  mode  of  combination. 
Woodworth's  invention  may  be  regarded  as  an  improvement  upon 
HiU's.  K  Norcross  uses  this  improvement  then  he  infringes,  what- 
ever he  may  add  to  it,  or  with  whatever  new  invention  he  connects 
it.  If  he  does  not  use  this  improvement  he  does  not  infringe,  al- 
though he  may  by  other  means  work  out  the  same  ultimate  result." 

"  What,  then,  is  the  improvement  which  Woodworth  made  on  the 
Hill  machine  ?  He  took  the  rotating  cylinder,  which  was  in  a  fixed 
position  below  the  bed,  and  placed  it  in  a  fixed  position  above  the 
bed.  This  is  the  only  change  in  the  arrangement  of  the  three  ele- 
ments. But  it  transferred  to  the  pressure  roller  a  function  which  had 
before  been  performed  by  the  bed.  In  Hill's  machine,  the  pressure 
roller  only  kept  the  board  down  upon  the  bed,  the  latter  keeping  it 
from  being  drawn  into  the  axis  of  the  cutter.  In  Woodworth's,  the 
pressure  roller  'performs  both  these  offices.  The  effect  of  this  is  to 
plane  the  board  on  the  upper  side  instead  of  the  lower,  and  the  re- 
sult of  that  is,  that  the  board  comes  out  of  a  uniform  thickness, 
which  was  not  accomplished  by  Hill.  In  his  machine,  the 
rotary  cylinder  being  *  placed  below  the  bed,  with  the  knife  [  *  222  ] 
projecting  above  it,  the  edge  of  the  knife  was  kept  at  a  fixed 
distance  above  the  upper  surface  of  the  bed,  and  cut  from  the  lower 
side  of  the  board,  through  its  whole  length  and  breadth,  so  much 
of  it  as  was  equal  to  that  distance.  Thus,  if  the  edge  of  the  knife 
was  a  quarter  of  an  inch  above  the  bed,  and  the  board  be  pressed 
closely  to  it,  it  would  take  off  a  quarter  of  an  inch  of  the  under  side 
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of  the  board  through  its  whole  extent,  and  if  it  was  of  an  nn« 
equal  thickness  before,  it  would  remain  of  an  unequal  thickness. 
By  placing  the  cylinder  in  a  fixed  position  above,  and  keeping  a 
certain  distance  between  the  edge  of  the  cutter  and  the  bed,  and 
all  of  the  board  above  that  distance  being  taken  off  by  cutting 
on  the  upper  side,  it  necessarily  comes  out  of  a  uniform  thick- 
ness." 

<'  Now  let  us  look  at  the  Norcross  machine.  K  it  has  any  part 
which  is  equivalent'  to  the  pressure  roller,  it  is  the  rest.  Let  us,  then, 
for  the  sake  of  clearness,  consider  that  to  be  a  pressure  roller.  What 
then  has  been  done  by  Norcross  ?  He  has  left  the  arrangement  of  the 
three  elements  the  same  as  it  was  in  Hill's.  The  rotary  cylinder  is 
below  the  bed ;  the  pressure  roller  still  keeps  the  board  down  upon 
the  bed,  and  the  bed  keeps  it  from  being  drawn  into  the  axis  of  the 
cutter.  His  improvement  is  this :  He  has  made  the  cutting  cylinder 
movable,  vertically,  which  it  was  not  before,  and  has  connected  it 
with  his  rest,  that  is,  with  the  pressure  roller,  so  that  when  the  latter 
is  forced  upwards  by  the  increased  thickness  of  the  board,  it  draws 
the  cutter  upwards  with  it,  which  thereby  is  made  to  cut  just  as  much 
more  from  the  under  side  of  the  board,  as  the  roller  is  pressed  up  by 
the  increased  thickness.  By  this  contrivance,  the  edge  of  the  cutter 
is  kept  in  a  fixed  relation  to  the  rest,  or,  in  other  words,  the  pres- 
sure roller ;  the  space  between  them  being  always  the  same,  where- 
as in  Hill's,  and  also  in  Woodworth's,  the  edge  of  the  knife  had  a 
fixed  relation  to  the  bed,  and  not  to  the  pressure  roller.  The  de- 
fendant, therefore,  has  made  a  new  and  independent  invention,  and 
does  not  use  the  arrangement,  or  mode  of  combination  of  the  plain- 
tiff." 

For  the  reasons  above  stated,  we  are  of  opinion  that  the  machine 
of  the  respondents  did  not  infringe  the  patent  of  the  complainants, 
and  therefore  order  that  the  decree  of  the  circuit  court,  dismissing  the 
bill,  be  affirmed. 

IVFLean,  X,  Wayne,  J.,  and  Nelson,  J.,  dissented. 

M'Lban,  J.     I  dissent  from  the  opinion  of  the  court.   The  defend- 
ants rest  their  defence  on  three  grounds  :  — 
[  •  223  J       *  1.  A  want  of  novelty  in  Woodworth's  invention. 

2.  That  in  the  new  patent  of  Woodworth,  issued  on  the 
surrender  of  the  old  one,  to  correct  the  specifications,  a  new  invention 
is  claimed,  not  contained  in  the  first  patent 

3.  That  the  defendant's  machine  is  substantially  different  from  the 
plaintiff's. 
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The  Woodworth  patent  has  been  a  subject  of  investigation  fre- 
quently before  the  circuit  courts  of  the  United  States,  and  of  this 
court.  And  although  the  originality  of  the  invention  has  been,  I 
believe,  unifonnly  sustained,  still,  the  fact  of  novelty  depends  upon 
proof,  and  may  be  disputed  by  any  one  against  whom  suit  is  brought 
The  patent  is  primd  facie  evidence  of  right  in  the  patentee,  A 
defence  which  denies  the  novelty  of  the  invention,  must  be  proved. 

The  original  patent  of  Woodworth  is  dated  the  27th  of  December, 
1828.  He  describes  his  invention  to  be  an  ^'improvement  in  the 
method  of  planing,  tonguing,  grooving,  and  cutting  into  mouldings, 
of  either  plank,  boards,  or  any  other  material,  and  for  reducing  the 
same  to  an  equal  width  and  thickness,  and  also  for  facing  and  dress- 
ing brick,  and  cutting  mouldings,  or  facing  metallic,  mineral,  or  other 
substances.  He  then  describes  the  machinery  by  which  this  result  is 
produced.  And  he  says,  in  the  conclusion,  that  he  does  not  claim 
the  invention  of  circular  saws,  or  cutter  wheels,  knowing  they  have 
long  been  in  use  ;  but  he  claims  as  his  invention,  the  improvement 
and  application  of  cutter  or  planing  wheels  to  planing  boards,  &c.,  a& 
above  stated,  A&c. 

There  is  no  claim,  in  his  written  specifications,  for  pressure  rollers 
on  both  sides  of  the  cutting  cylinder,  which  confine  the  board  to  its 
place,  and  necessarily  reduced  it  to  an  equal  thickness ;  but  in  the 
drawings,  these  rollers  appear  at  the  proper  places,  and  are  so  arranged 
as  to  reduce  the  board  to  a  uniform  thickness. 

The  written  specifications,  including  the  drawings,  constitute  a 
part  of  the  patent,  and  must  be  construed  as  the  claim  of  the  plain* 
tiff.  In  Ryan  v,  Goodwin,  3  Sumn.  514,  it  is  said,  if  the  court  can 
perceive,  on  the  whole  instrument,  the  exact  nature  and  extent  of  the 
claim  made  by  the  inventor,  it  is  bound  to  adopt  that  interpretation, 
and  to  give  it  full  effect  The  same  is  held  in  Wyeth  v.  Stone,  1 
Story,  273,  286 ;  and  in  Ames  v.  Howard,  1  Sumn.  482,  485,  it  is 
said :  "  The  drawings  are  to  be  taken  in  connection  with  the  words, 
and  if,  by  a  comparison  of  the  words  and  the  drawings,  the  one  would 
explain  the  other  sufficiently  to  enable  a  skilful  mechanic  to  perform 
the  work,  the  specification  is  sufficient"  Bloxham  v.  Elsee,  1  Car. 
&  Payne,  558,  is  to  the  same  effect 

Formerly,  patents  were  construed  strictly  as  giving  mo- 
nopolies ;  *  but  of  late  years,  in  England,  inventions   are  [  *  224  ] 
treated  differently,  and  a  liberal  view  is  taken  in  favor  of 
the  right     Blanchard  v.  Sprague,  3  Sumn.  535,  539.     This  has  been 
the  settled  doctrine  in  this  country,  and  it  is  founded  upon  the  high- 
est considerations  of  policy  and  justice.     The  opinion,  delivered  by 

VOL.  XX.  41 


482         SUPREME   COURT  OF  THE  UNITED  STATES. 

Brooks  V.  Fiske.     15  H. 

my  brother  Curtis  this  morning,  aa  the  organ  of  the  court,  cites  the 
authorities. 

No  patent,  it  is  believed,  which  has  ever  been  granted  in  this 
country,  has  been  so  much  litigated  as  this  one.  This  affords  no  un- 
satisfactory evidence  of  its  value.  Very  shortly  after  Woodworth's 
machine  was  put  in  operation,  a  system  of  piracy  was  commenced, 
and,  although  twenty-five  years  have  elapsed,  numerous  suits  aie 
still  pending  contesting  the  right.  Mr.  Justice  Story  was  one  of  the 
first  judges  whose  duties  required  him  to  scrutinize  this  patent  in  all 
its  parts,  and  he  sustained  it  in  all.  This  was  before  the  specifica- 
tions were  corrected.  And  this  court  also  sustained  it,  in  4  How. 
712,  where  it  says :  ^'  The  specifications  accompanying  the  applica- 
tion for  a  patent  are  sufficiently  full  to  enable  a  mechanic  with  ordi- 
nary skill  to  build  a  machine."     And  this  is  what  the  law  requires. 

In  the  corrected  specifications  the  patentee  says :  ^  Having  thus 
fully  described  the  parts  and  combinations  of  parts,  and  operation  of 
the  machine  for  planing,  tonguing,  and  grooving  boards  or  plank,  and 
shown  various  modes  in  which  the  same  may  be  constructed  and 
made  to  operate,  without  changing  the  principle  or  mode  of  operation 
of  the  machine,  what  is  claimed  therein  as  the  invention  of  William 
Woodworth,  deceased,  is  the  employment  of  rotary  planes,  substan- 
tially as  herein  described,  in  combination  with  rollers  or  any  analo- 
gous device,  to  prevent  the  boards  firom  being  drawn  up  by  the  planes, 
when  cutting  upwards,  or  from  the  planed  to  the  unplaned  surface, 
as  described.  And  also  the  combination  of  the  rotating  planes  with 
the  cutter  wheels,  for  tonguing  and  grooving,  for  the  purposes  of 
planing,  tonguing,  and  grooving  boards,  &c.,  at  one  operation,  as 
described." 

<<  And,  finally,  the  combination  of  either  the  tonguing  or  grooving 
cutter  wheel,  for  tonguing  and  grooving  boards,  Ac.,  with  the  pressure 
rollers,  as  described ;  the  effect  of  the  pressure  in  these  operations 
being  such  as  to  keep  the  boards,  &c.,  steady,  and  prevent  the  cutters 
firom  drawing  the  boards  towards  the  centre  of  the  cutter  wheels, 
whilst  it  is  moved  through  by  machinery,"  &c. 

L.  Roguin,  of  France,  in  the  years  1817  and  1818,  invented  a  ma- 
chine for  planing,  grooving  wood,  moulding,  &c,  it  is  alleged,  sub- 
stantially on  the  same  principles  as  Woodworth's  machine. 
[  *  225  ]  *  A  considerable  number  of  experts  were  examined  in  the 
circuit  court,  on  both  sides,  and  their  opinions,  as  usual  in 
such  cases,  were  directly  in  conflict.  Such  testimony,  being  written, 
cannot  lead  the  court  to  a  satisfactory  result,  by  weighing  the  evi- 
dence, as  might  be  done  by  a  jury,  where  the  witnesses  are  examined 
in  open  court     There  seems  to  be  no  other  vzode  of  arriving  at  a 
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eorrect  condosion,  than  to  read  what  the  experts  have  said,  and  make 
up  an  opinion  on  the  specifications  of  the  patents,  and  on  an  exami- 
nation of  the  models. 

The  French  machine  was  improved  in  1818.  The  patentee  says : 
^  The  parent  idea  of  the  first  machine  could  not  vary.  This  parent 
idea  consisted  in  subjecting  the  wood  to  the  action  of  a  tool  of  a 
particular  shape,  and  to  impart  to  this  tool  a  rotary  movement ;  but 
the  choice  remained,  either  of  making  the  tool  stationary,  and  causing 
the  wood  to  advance  under  it  with  a  slow  and  progressive  motion  — 
one  rotary,  the  other  progressive.  The  first  was  adopted  in  the  con- 
struction of  the  machine  described  in  support  of  the  petition  for 
letters-patent ;  the  second  has  been  adopted  in  the  construction  of  the 
improved  machine." 

After  describing  the  structure  of  the  cylinder,  he  says :  ^  It  is  borne 
by  a  cast-iron  carriage,  and  to  the  back  part  of  this  carriage  is 
attached  an  iron  axletree,  bearing  two  brass  pinions,  which  gear  into 
a  rack,  and  tend  to  regulate  the  movement  of  the  carriage.  The 
bench  moves  itself  vertically  by  means-  of  screws  which  support  it, 
and  tend  to  raise  it  or  lower  it,  according  to  the  thickness  of  the  wood 
to  be  worked."  ^  Four  small,  graduated  plates  of  metal,  placed  in 
the  interior  angles  of  the  superstructure,  act  as  a  regulator  to  fix  this 
bench  in  a  perfectly  horizontal  position."  '^  Two  iron  squares  abut 
the  bench  at  both  ends."  ^'  Experience,"  he  says, ''  has  taught  that 
the  weight  of  the  bench  was  not  sufficient,  singly,  to  prevent  the 
vibration  imparted  to  it  by  the  machine  when  in  operation,  and  there 
resulted  firom  this  vibration  waves  on  the  surface  of  the  planed  board." 
This  was  obviated  by  the  weight  of  the  carriage.  "  The  carriage  is 
of  cast-iron,  and  weighs  about  two  hundred  and  forty-one  pounds. 
It  is  necessary  that  the  carriage  should  be  of  sufiSicient  weight,  so  as 
not  to  be  raised  by  the  strain  of  the  tool" 

^*  The  back  part  of  the  bench  carries  a  claw,  against  which  the 
wood  is  rested  and  stopped,  Uke  a  carpenter's  bench.  At  the  other 
extremity,  the  wood  is  stopped  by  movable  dogs,  which  pass  under  a 
bar  through  which  passes  pressure  screws."  And  he  further  says : 
**  We  have  seen,  in  the  description  of  the  first  machine,  that  the  piece 
called  guide,  because  it  serves  eflfectually  to  guide  the  wood 
under  the  tool  for  grooving  and  *  moulding,  was  fixed  on  the  [  *  226  ] 
superstructure  of  the  bench.  In  the  new  machine,  this 
piece  is  borne  by  the  carriage." 

From  this  description,  it  appears  that  <<  the  planing  cylinder  is  carried 
by  an  iron  frame,  and  passes  over  the  surface  of  the  board,  which  is 
fastened  on  a  bed  by  a  claw  at  one  end,  and  at  the  other  by  movable 
dogs."     This  bench  on  which  the  board  is  placed,  is  movable  verti- 
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« 

cally,  so  as  to  be  adjusted  by  screws  to  the  thickness  of  the  wood  tc 
be  worked. 

The  wood  is  fastened  on  this  adjustable  bed,  and  the  iron  frame 
which  carries  the  cutting  cylinder  is  of  sufficient  weight  to  keep  the 
cutters  on  the  board  ;  but  this  machinery  cannot  reduce  the  plank  to 
the  same  thickness.  When  the  bench  rises  or  falls,  the  whole  surface 
of  the  plank  rises  and  falls,  and  the  cutting  knives  cannot  so  operate 
by  pressure  on  so  long  a  surface  as  to  reduce  the  inequalities  of  the 
board.  But  this  can  be  done  by  pressure  rollers,  as  in  Woodworth's 
machine,  on  each  side  of  the  cutting  cylinder  —  one  adjustable,  so  as 
to  admit  the  unplaned  plank ;  the  other  fixed,  so  as  to  admit  the  pas- 
sage of  the  plank,  when  reduced  to  the  required  thickness.  The 
French  machine  may  present  a  smooth  surface,  but  the  inequalities 
of  the  board  will  not  be  removed.  They  will  remain  in  the  same 
proportion  as  before  the  planing  operation. 

It  is  argued,  that  the  piece  or  bar  which,  in  the  first  machine,  was 
fastened  to  the  bench,  and  which,  in  the  improved  one,  was  annexed 
to  the  carriage,  operated  as  a  pressure  roller.  If  this  were  admitted, 
it  would  not  remove  the  difficulty,  as  one  pressure  roller  or  bar  could 
answer  no  valuable  purpose.  There  must  be  two  rollers,  one  adjust- 
able, as  above  stated,  or  two  fixed  rollers,  or  bar,  and  an  adjustable 
oed,  to  reduce  the  plank  to  an  equal  thickness.  But  if  L.  Roguin  be 
permitted  himself  to  describe  the  function  of  this  bar,  it  is  "  to  guide 
the  wood  under  the  tool  for  grooving,  tonguing,  and  moulding." 
Shall  the  language  of  the  inventor  be  misapplied,  and  this  bar  be  ap- 
propriated to  a  use  which  it  would  seem  he  never  thought  of,  to  ren- 
der invalid  Woodworth's  patent  ? 

Several  of  the  witnesses  on  both  sides  gave  their  testimony  firom 
the  description  of  L.  Roguin's  patent,  published  in  a  book  called 
**  Brevets  d'Inventions ; ''  but,  as  that  book  was  not  published  until 
after  Woodworth's  invention,  its  description  is  evidence  only  so  far 
as  it  agrees  with  the  specification  attached  to  the  patent  of  L.  Roguin. 
And  it  does  appear,  from  the  original  specifications  filed  by  him,  a 
certified  copy  of  which  has  been  recently  procured  by  M.  Perpigna, 
that  there  are  some  material  variances.  We  must,  therefore,  look  to 
the  authentic  paper  and  drawings,  as  certified,  for  evidence  in  regard 
to  the  machine. 

The  organization  of  this  machine  does  not  seem  to  be  oa 
[  •  227  ]  *  the  same  principle  as  Woodworth's,  and  the  result  is  dif- 
ferent. 

The  other  French  machine,  alleged  to  be  similar  to  that  of  Wood- 
worth's,  is  De  Manneville's.  This  machine  was  patented  in  France 
in  1825,  and  (iescribed  in  the  printed  work  called  "  Brevets  d'invpu- 
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tions."  The  patent  embraced  two  machines,  having  for  (their)  object 
the  grooving,  planing,  and  reducing  to  a  uniform  thickness,  wood 
intended  for  inlaid  work ;  as  well  as  all  sorts  of  boards,  whatsoever 
may  be  their  dimensions.  The  inventor  calls  them  a  groover  and  planer. 

The  description  of  this  machine  by  the  inventor  is  confused,  and 
scarcely  intelligible.  One  of  the  defendants'  witnesses  describes  it 
as  having  two  planes,  one  of  which  is  called  rough,  the  other  smooth, 
both  of  which  are  kept  down  to  the  face  of  the  board  by  a  tool-bearer, 
and  are  moved  backward  and  forward  by  a  crank  motion.  The 
rough  plane  is  movable  to  and  from  the  board,  by  being  held  to  it  by 
a  spring ;  the  smooth  plane,  or  finisher,  is  immovable,  principally, 
from  the  board,  except  to  separate  the  shavings  from  it.  The  posi- 
tion of  the  board  is  edgewise,  resting  on  the  horizontal  rollers  — 
friction  rollers ;  and  it  is  carried  through  by  a  pair  of  fluted  cylinders 
or  rollers,  vertical,  and  parallel  to  each  other ;  which  rollers  press  upon 
each  side  of  the  board,  one  of  which,  the  back  one,  is  made  to  slide 
in  its  boxes,  held  up  by  a  spring,  and  thus  made  to  yield  to  the  in- 
equalities of  the  thickness  of  the  board.  Another  pair  of  rollers,  hold- 
ing the  same  vertical  position,  called  discharging  cylinders,  neither 
of  which  is  yielding,  nor  are  they  fluted  ;  and  to  adjust  the  difierent 
thicknesses,  the  inventor  suggests  rollers  of  difierent  diameters,  and 
on  an  adjustable  bed. 

Any  one  can  at  once  see  that  this  is  not  an  organization  of 
machinery  similar  to  Woodworth's  machine.  It  is  not  the  same 
principle,  nor  is  it  in  substance  like  it.  This  remark  is  made  in 
regard  to  the  combination  claimed  by  Woodworth,  and  not  to  all  the 
elements  of  which  that  combination  is  formed.  In  the  Manneville 
machine  there  is  no  combination  of  pressure  rollers  with  rotary  cutters, 
as  in  Woodworth's  ;  the  cutters  have  a  reciprocating  motion  instead 
of  a  rotary  one.  Several  of  the  elements  in  both  machines  are  the 
same,  but  they  are  not  so  arranged  as  to  act  in  the  same  manaer  or 
on  the  same  principle. 

Some  of  the  witnesses  for  the  defendants  think,  that  from  the  two 
French  patents,  the  Woodworth  machine  might  be  constructed  with- 
out invention ;  but  these  machines  must  be  considered  singly,  and  not 
together.  In  the  defence  it  is  alleged,  in  reference  to  Woodworth's 
machine,  that  "  the  same  thing  substantially  was  patented  in 
France,  in  1817  and  1818,  by  L.  *  Roguin,  and  in  1825,  by  f  *  228  J 
Manneville.  The  defence,  in  this  respect,  is  not  sustained, 
as  neither  of  the  patents  are  substantially  the  same  as  Woodworth's. 

The  next  point  for  consideration  is,  whether,  in  the  amended  speci- 
fications of  Woodworth's  patent^  in  1845,  a  new  inveotion  wa» 
claimed,  not  embraced  in  the  original  patent. 

41* 
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It  must  be  admitted,  that  the  subject-matter  of  the  new  patent  i 
the  same.  The  patent  was  surrendered,  to  correct  defective  specifi* 
cations,  which  did  not  result  from  any  fraudulent  intent.  This  right 
was  secured  to  the  patentee  by  the  thirteenth  section  of  the  patent 
act  of  1836 ;  and,  on  an  application  to  the  commissioner  of  patentSy 
be,  finding  there  had  been  no  firaud,  a  new  patent  was  issued  for  the 
same  invention,  more  accurately  described,  as  the  law  authorized. 

In  the  case  of  Woodworth  v.  Stone,  3  Story,  749,  and  Alien 
V.  Blunt,  ibid.  742,  it  was  held,  that  the  action  of  the  commissioner,  in 
accepting  a  surrender  of  a  patent  and  issuing  a  new  one,  concluded 
the  parties,  unless  fraud  be  shown.  And  in  Stimpson  v.  West 
Chester  Railroad,  4  How.  380,  this  court  say :  ^  In  whatever  manner 
the  mistake  or  inadvertence  may  have  occurred  is  immateriaL  The 
action  of  the  government  in  renewing  the  patent,  must  be  considered 
as  closing  this  point,  and  as  leaving  open  for  inquiry,  before  the  court 
and  jury,  the  question  of  firaud  only." 

The  corrected  specifications  of  the  new  patent,  on  a  surrenderi 
would  necessarily  be  different  from  those  that  were  defective.  And 
it  is  the  duty  of  the  commissioner  not  to  permit  a  new  invention  to 
be  claimed  under  the  pretence  of  correcting  defective  specifications. 

Some  things  are  omitted  in  the  new  patent  which  were  claimed 
in  the  old  one.  But  the  principal  objection  on  this  ground  seems  to 
be,  that  pressure  rollers  were  claimed  in  the  new  patent,  and  were 
not  claimed  in  the  old  one.  This  is  a  mistake,  as  has  already  been 
shown.  These  rollers  were  represented  in  the  drawings,  and  in  that 
way  were  more  accurately  described  than  they  could  have  been  by  a 
written  specification.  These  drawings  are  a  part  of  the  patent.  It 
does  not  appear  that  the  corrected  specifications  embrace  a  new 
invention,  not  included  in  the  original  patent. 

The  third  and  last  point  is,  whether  the  defendants'  machine  is  an 
infringement  of  the  plaintifis'. 

In  the  opinion  of  the  circuit  court  in  this  case,  it  is  said :  ^  The 
defect  in  the  Hill  machine  was,  that  it  did  not  reduce  the  board  to  a 
uniform  thickness.  This  desideratum  the  plaintiff  has  obtained  by 
an  improvement,  for  which  he  was  entitled  to  a  patent.  The 
|:  *  229  ]  defendant  has  accomplished  the  same  purpose  *  without 
using  the  improvement  of  the  plain tifi*,  but  merely  by  a  new 
invention  of  his  own,  and  therefore  does  not  infringe." 

From  these  remarks  it  would  seem,  that  the  circuit  court  consid* 
ered  Woodworth  as  entitled  to  a  patent,  "  for  reducing  boards  to  a 
uniform  thickness,"  but  that  his  patent  does  not  cover  it  In  this  the 
circuit  court  was  mistaken,  as  I  shall  endeavor  to  show,  in  fact  and 
in  law. 
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It  is  not  controverted,  that  Woodworth's  combination  of  ma* 
chinery  does  reduce  boards  to  an  equal  thickness.  He  did  not  and 
could  not  claim  a  patent  for  reducing  a  board  to  a  uniform  thick- 
ness ;  for  an  exclusive  right  could  not  be  given  for  such  a  result 
For  centuries,  boards  have  been  reduced  to  a  uniform  thickness  by 
hand  planes,  and,  perhaps,  by  other  means.  What,  under  the  patent 
law,  could  Woodworth  claim  ?  He  had  a  right  to  claim,  as  he  did 
claim,  a  combination  of  machinery  which  would  produce  such  a 
result.  Was  it  necessary,  in  the  summing  up  of  his  claim,  which  is 
done  to  distinguish  what  he  has  invented  from  parts  of  his  machine 
which  he  has  not  invented,  that  he  should  claim  the  combination  of 
his  machine  for  the  purpose  of  reducing  boards  to  a  uniform  thick- 
ness? This  would  have  limited  his  invention  to  that  purpose,  when 
it  was  applicable,  and  was  intended  to  be  applied  to  that  and  many 
other  purposes. 

By  the  sixth  section  of  the  patent  law  of  1836,  an  inventor  is  re- 
quired to  describe  his  invention  in  every  important  particular,  in  his 
application  for  a  patent,  so  as  to  enable  those  skilled  in  the  art  or 
science  to  which  it  appertains,  to  make,  construct,  compound,  and 
use  the  same ;  and  if  the  invention  be  a  machine,  he  is  required  to 
state  ^'  the  several  modes  in  which  he  has  contemplated  the  applica- 
tion of  the  principle  or  character  by  which  it  may  be  distinguished 
from  other  inventions ;  and  "shall  particularly  specify  and  point  out 
the  part,  improvement,  or  combination,  which  he  claims  as  his  own 
invention  and  discovery."  He  is  required  to  accompany  the  whole 
with  a  drawing,  and,  if  a  machine,  a  model,  &c. 

Is  it  not  clear  that  Woodworth  has  explained  the  principle,  and 
the  several  modes  in  which  he  has  contemplated  the  application  of 
the  principle  or  character  of  his  machine,  by  which,  in  the  language 
of  the  act,  it  may  be  distinguished  from  other  inventions?  The 
planked  is  planed,  tongued,  and  grooved,  by  an  organization  of  ma- 
chinery unknown  before.  This  is  all,  in  the  summing  up,  which  the 
act  requires. 

It  is  objected  that  Woodworth  does  not  include,  in  his  claim,  that 
of  reducing  a  plank  to  a  uniform  thickness.     The  invention  con- 
sists in  the  means  through  which  this  is  done.     A  result,  or 
•  an  effect,  is  not  the  invention.     This  appears  to  have  been  [  *  230  J 
the  turning  point  in  the  opinion  of  the  circuit  court 

But  Woodworth  has,  in  the  specifications  of  his  machinery,  s'^ated 
that  the  board  is  necessarily  reduced  to  a  uniform  thickness.  He 
says :  '^  The  edges  of  the  plank,  as  its  planed  part  passes  the  planing 
cylinder,  are  brought  into  contact  with  the  above-described  tonguing 
and  grooving  wheels,  which  are  so  placed  upon  their  shafts,  as  that 
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the  tongue  and  groove  shall  be  left  at  the  proper  distance  from  the 
face  of  the  plank,  the  latter  being  sustained  against  the  planing  cyl- 
inder by  means  of  the  carriage,  or  bed  plate,  or  otherwise,  so  that  it  can- 
not deviate,  but  must  be  reduced  to  a  proper  thickness,  and  correctly 
tongued  and  grooved."  Here  Woodworth  describes  the  combined 
operation  of  planing,  tonguing,  and  grooving;  and  by  which  the  plank 
is  reduced  to  a  proper  thickness,  that  is,  the  required  thickness ;  and 
correctly  tongued  and  grooved,"  &c.  This  is  the  effect  of  his  ma- 
chine in  planing  boards  clearly,  described. 

He  says,  the  board  is  kept  against  the  planing  cutters  by  means 
of  the  carriage,  or  bed  plate,  or  otherwise.  The  pressure  rollers  are 
claimed  in  his  specification  written,  and  also  in  his  drawings,  which 
show  how  they  are  to  be  applied.  He  also  says :  "  Fig.  7  represents 
the  same  machine  with  the  axes  of  the  planing  cylinder  placed  hori- 
zontally, and  intended  to  operate  on  one  plank  only  at  the  same 
time.  A  A  is  the  frame  ;  B  B  the  heads  of  the  planing  cylinder ; 
C  C  the  knives  or  cutters  attached  to  said  heads,  to  meet  the  dif- 
ferent thicknesses  of  the  plank ;  the  bearings  of  the  shaft  of  the  cyl- 
inder may  be  made  movable  by  screws  or  other  means,  to  adjust  it 
to  the  work,  or  the  carriage  of  the  bed  plate  may  be  made  so  as  to 
raise  the  plank  up  to  the  planing  cylinder." 

The  patent  of  the  defendants  was  issued  February  12,  1850.  It 
is  alleged  to  be  an  improvement  upon  Hill's  machine.  That  ma- 
chine, from  the  description,  consisted  of  a  planing  cylinder,  a  plat- 
form bench,  with  an  aperture  in  it,  through  which  the  planing  cutters 
operated,  so  as  to  cut  away  any  required  thickness  from  the  surface 
of  the  plank  subjected  to  its  action ;  the  relation  of  the  cylinder  to 
the  bench  was  permanent ;  a  spring  plate  bore  upon  the  plank  nearly 
opposite  to  the  cylinder,  and  forced  it  towards  the  cylinder  and 
bench;  feeding  rollers  carried  the  plank  forward,  the  same  as  in 
Woodworth's  machine. 

By  this  operation,  a  stratum  of  equal  thickness  was  cut  firom  the 
plank,  leaving  a  smooth  surface,  but  not  removing  the  inequalities 
of  the  board.  The  combination  of  machinery  was  different  in 
principle   firom   Woodworth's,  and,   consequently,   the    result  was 

different 
[  *  231  ]  •  Norcroas  says,  his  invention  is  an  improvement  of  Hill's 
machine,  and  ^'  renders  it  capable  of  reducing  or  planing  a 
board  to  an  equal  thickness  throughout  its  length."  He  says: 
^'Hill's  machine  was  capable  of  planing  or  reducing  a  board  on 
one  side,  or  removing  from  such  side  a  stratum  or  layer  of  wood  of  an 
equal  thickness,"  but  this  did  not  make  the  boEurd  of  uniform  thickness. 

The  amended  machine  contains  rotatory  planes  which  cut,  from  the 
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planed  to  the  uuplaned  surface  of  the  plank ;  an  adjustable  bar  and 
rest,  is  at  a  fixed  distance  from  the  cutting  action  of  the  planes  ;  the 
rotating  planes  and  this  rest  bar  Were  so  connected  together. in  a  sep- 
arate frame  as  to  move  vertically  with  the  frame,  and  is  borne  down- 
wards by  their  weight ;  two  bars,  one  before  and  the  other  behind 
the  rotating  planes,  and  on  the  face  of  the  plank  cut  by  them,  to 
cause  its  opposite  face,  in  its  progress  through  the  machine,  of  what- 
ever thickness  and  however  warped,  to  pass  in  contact  with  the  rest 
bar  F.  One  of  the  said  bars  is  termed  a  platform  B,  and  the  dis- 
tance between  this  and  the  rest  bar  F,  is  variable  and  self-adjusting 
to  the  varying  thickness  of  the  plank  before  it  is  planed,  and  the 
other,  called  a  horizontal  bar  or  throat-piece  G,  placed  at  the  same 
distance  from  the  rest  bar  F,  as  the  line  of  the  cutting  action  of  the 
rotating  planes,  to  act  on  the  face  of  the  plank  which  has  been 
planed,  and  insure  the  contact  of  the  opposite  and  unplaned  face 
with  the  rest  bar  F. 

Norcross  says,  "what  I  claim  as  my  invention  is,  the  combination 
of  the  rotatory  planing  cylinder  E,  and  the  rest  F,  with  mechanism, 
by  which  the  two  can  be  freely  moved  up  or  down,  simultaneously 
and  independentiy  of  the  bed,  or  platform  B  B,  or  any  analogous 
device,  substantially  in  the  manner  and  for  the  purpose  of  reducing 
a  board  to  an  equal  thickness  throughout  its  length,  all  as  herein- 
before specified.^' 

"  I  also  claim  the  above-described  improvement  of  making  the 
under  side  of  the  rest  concave,  in  combination  with  so  extending  the 
part  B,  under  the  rest  F,  and  applying  it  to  the  concave  part  thereof, 
as  to  cause  the  board,  as  it  passes  across  the  rest,  to  be  bent,  and 
presented  with  a  concave  surface  to  the  operation  of  the  rotatory 
cutter  planing  cylinder,  substantially  as  specified." 

This  organization  of  machinery  seems  to  be  the  same  in  principle 
as  that  of  Woodworth's,  and  produces  the  same  result  If  the  con- 
cave surface  of  the  board,  on  which  the  cutters  operate,  be  an  im- 
provement, or  any  other  slight  change  has  been  made,  which  may 
be  an  improvement  on  Woodworth's  machine,  that  would  give  the 
defendants  no  right  to  use  it  without  a  license. 

The  difference  between  the  machines  appears  to  be  this. 
The  •  rotating  planes  and  the  plat€  or  bed  of  Woodworth's  [  *  232  ] 
are  stationary  in  the  main  frame,  and  the  roller  or  analogous 
device  on  that  face  of  the  plank  to  be  planed,  is  movable  toward  and 
from  the  plate  or  bed  to  suit  the  varying*  thickness  of  the  plank. 
While  in  the  Norcross  machine,  two  bars  are  substituted  for  the 
pressure  rollers ;  and  instead  of  making  the  one  which  acts  on  the 
plank  before  it  is  planed,  movable,  to  suit  the  varying  thickness  of 
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the  plank,  it  is  fixed  permanently  in  the  main  frame ;  and  the  ro- 
tating planes  and  the  plate  or  bed,  termed  by  him  the  rest  bar,  F, 
are  connected  together  in  a  separate  frame,  and  together  move  up 
and  down,  to  adapt  themselves  to  the  inequalities  in  the  thickness 
of  the  plank. 

Norcross  has  made  that  part  of  his  machinery  movable  which  in 
the  Woodworth  machine  is  fixed ;  and  that  which  is  movable  in  the 
Woodworth  machine,  he  has  made  permanent.  These  changes,  and 
the  reversal  of  Woodworth's  machine,  is  the  difference  in  their  struc- 
ture. A  cast  of  the  eye  on  the  models,  will  satisfy  a  machinist  of 
the  truth  of  this  representation. 

Whether  the  cutting  cylinder  operates  above  or  below  the  bench 
on  which  the  plank  is  laid,  can  be  of  no  importance ;  nor  is  the  dif- 
ference  material  whether  a  pressure  roller  varies  to  suit  the  variable 
thickness  of  the  plank,  or  the  planing  cylinder,  connected  perma- 
nently with  the  bench,  shall  be  elevated  or  depressed  to  accomplish 
the  same  object.  These  devices,  though  different  in  form,  are  the 
same  in  principle,  and  produce  the  same  effect. 

I  think  there  is  an  infringement,  and  that  the  decree  of  the  circuit 
court  should  be  reversed. 


The  Northern  Indiana  Railroad  Company,  and  the  Board  of 
Commissioners  for  the  Western  Division  of  the  Buffai^o 
AND  Mississippi  Railroad,  Appellants,  v.  The  Miohioan  Cen- 
tral Railroad  Company. 

15  H.  233. 

Though  a  court  of  chancery,  having  Jnrisdiction  m  pertonam,  may  exerdse  its  jnriadiction 
in  a  case  of  contract,  fraud,  or  trust,  concerning  land  out  of  its  jurisdiction,  it  cannot 
make  a  decree  to  restrain,  or  give  compensation  for  a  nuisance,  or  tort  to  real  property 
lying  in  another  jnrisdiction ;  and  of  this  character  is  a  bill,  by  one  railroad  corporation, 
to  rcsM^in  another  fh>m  doing  acts  contioually  injirious  to  the  estate  and  franchise  of 
the  complainants,  by  crossing  their  railroad  and  intruding  within  their  exclusive  limits. 

The  act  of  February  28,  1839,  (5  StaU.  at  Large,  321,)  does  not  enable  a  circuit  court  to 
proceed  in  equity,  in  the  absence  of  a  party  whose  interests  must  necessarily  be  afibcted 
by  any  decree  in  favor  of  t^^e  complainants. 

The  case  is  stated  in  the  opinion  of  the  oonrt 

Bronson^  for  the  appellants. 
JVuyn  and  Jay,  contra. 

[  •  240  ]       •M'Lean,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery,  firom  the  circuit  court  of 
the  district  of  Michigan. 
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The  Northern  Indiana  Railroad  CJompany,  and  the  board  of  com* 
missioners  for  the  western  division  of  the  Buffalo  and  Mississippi 
Railroad,  corporations  created  by,  and  doing  business  in,  the  State 
of  Indiana,  filed  their  bill  in  the  circuit  court,  stating  that  an  act  of 
the  legislature  of  Indiana,  dated  February  6, 1835,  incorporated  the 
Buffalo  and  Mississippi  Railroad  Company.  That  by  a  subsequent 
act  of  the  legislature,  of  February  6, 1837,  the  name  of  the  corpo- 
ration was  changed  to  that  of  the  "  Northern  Indiana  Railroad  Com- 
pany ; "  that  by  an  act  of  the  8th  of  February,  1848,  the  "  board  of 
commissioners  for  the  western  division  of  the  Buffalo  and  Missis- 
sippi Railroad,"  were  incorporated.  That  several  acts  of  the  legis- 
lature of  Indiana  were  passed,  confirming,  amending,  and  enlarging 
the  charters  and  firanchises  of  the  same  corporations ;  that  by  virtue 
of  said  laws  the  complainants  are  severally  entitled  to  do  and  pev- 
form  business  in  the  State  of  Indiana,  as  authorized  by  their  said 
charters. 

That  the  Northern  Indiana  Railroad  Company,  after  being  duly 
organized,  examined,  surveyed,  marked,  and  located  the  route  of  their 
railroad,  and  by  the  means  specified  in  the  aforesaid  acts,  procured 
the  right  of  way  for  said  railroad,  as  the  same  has  been  constructed, 
and  become  seised  in  fee  of  the  right  to  the  lands  acquired  for  that 
purpose,  with  all  the  privileges  and  firanchises  in  relation  thereto,  con- 
firmed and  declared  by  the  said  acts ;  and  that  the  route  of  that  part 
of  the  western  division  of  said  railroad,  lying  between  Michigan  city, 
in  the  county  of  Laporte,  and  the  western  line  of  the  State  of  IndianG^ 
was  duly  surveyed  and  located,  and  the  right  of  way  duly  acquired. 
That  a  part  included  in  said  location  consists  of  a  strip  of  ground 
eighty  feet  in  width,  extending  from  Michigan  cily  to  the  west  line 
of  the  State  of  Indiana,  and  that  the  railroad  has  been  constructed 
and  is  in  operation^  firom  Elkhart  to  Laporte,  and  firom  Michigan 
city  to  the  west  line  of  the  State  of  Indiana* 

And  the  complainants  say  that  they  have  purchased,  and  now  own 
in  fee-simple,  certain  other  lands  situated  on  or  near  the  line  of  said 
railroad,  which  is  deemed  necessary  for  the  business  and  purposes  of 
said  railroad.  And  they  aver  that  they  commenced  their  road  within 
the  time  required,  and  have  prosecuted  the  same,  as  by  the  several 
acts  above  referred  to,  they  were  required  to  do.  That  among  the 
rights  and  privileges  under  their  charters,  is  the  sole  and  exclusive 
right  and  privilege  of  building,  maintaining,  and  using  a 
laihroad  along  *  the  general  route  of  the  road.  And  they  [  *  241  ] 
insist  that  no  charter  can  be  lawfully  granted  to  any  other 
company  to  construct  any  other  road  or  roads,  in  the  vicinity  of 
said  railroad,  which  would  materially  interfere,  injuriously,  with  the 
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profits  of  said  road,  without  the  consent  of  the  complainants,  which 
has  not  been  given.  That  the  legislature  of  Indiana  has  no  power  to 
establish  such  a  road,  there  being  no  such  power  reserved  in  the  ori- 
ginal  charter. 

And  the  complainants  allege  the  Michigan  Central  Railroad,  a  cor- 
poration  created  by,  and  doing  business  in,  the  State  of  Michigan, 
were  incorporated  for  the  purpose  of  constructing  and  using  a  rail- 
road from  Detroit,  in  the  State  of  Michigan,  to  some  point  in  the 
same  State  upon  Lake  Michigan,  accessible  to  steamboats  navigating 
said  lake ;  and  with  authority  to  extend  their  road  to  the  southern 
boundary  of  the  State  of  Michigan ;  that  said  company  have  con- 
structed and  now  keep  in  use,  a  railroad  from  Detroit  to  New  Buf- 
falo, and  thence  to  the  southern  line  of  the  State  of  Michigan  in  the 
direction  towEurds  Michigan  city,  in  the  State  of  Indiana ;  and  that 
by  an  arrangement  with  the  commissioners  of  the  western  division 
of  the  Buffalo  and  Mississippi  Railroad  Company,  the  road  has  been 
extended  aud  is  now  in  use  to  Michigan  city. 

And  the  complainants  farther  allege,  that  the  New  Albany  and 
Salem  Railroad  Company  is  a  corporation  created  by  and  under 
certain  acts  of  the  legislature  of  the  State  of  Indiana,  and,  doing 
business  therein,  has  no  power  or  firanchbe  to  construct,  or  to  author- 
ize the  construction,  of  any  railroad  whatsoever,  except  what  is  con- 
tained in  certain  statutes  referred  to  in  the  bill.  That  said  company, 
and  the  defendants,  the  Michigan  Central  Railroad  Company,  on  or 
about  the  24th  of  April,  1851,  entered  into  a  contract  with  each  other, 
which  contract  is  in  the  possession  of  the  defendants,  and  a  discov- 
ery of  the  same  is  prayed,  and  that  it  may  be  produced.  That  by 
color  of  said  contract  the  defendants  claim  the  right  to  construct  and 
use  a  railroad  firom  Michigan  city  to  the  western  line  of  the  State  of 
Indiana,  by  a  route  nearly  parallel  with  the  complainants'  railroad, 
and  in  its  immediate  vicinity,  and  severed  times  crossing  the  same ; 
and  also  the  right  and  power  to  locate,  construct,  and  use  such  rail- 
road, over  and  across  the  complainants'  road,  with  the  exclusive  fran- 
chises and  privileges  aforesaid,  as  they,  the  defendants,  shall  see  fit. 

That  the  defendants  have  so  laid  out  the  route  of  their  road  from 
Michigan  city  to  the  western  line  of  the  State  of  Indiana,  as  tc 
cross  the  complainants'  railroad  upon  lands,  the  title  of  which  was 
acquired  by,  and  is  now  held  by  the  complainants,  and  upon  which 
their  railroad  has  been  constructed,  with  the  purpose  and 
[  *  242  ]  *  intent  of  obstructing  and  unlawfully  interfering  with  the 
possession,  occupancy  and  use  of  the  complainants'  lands, 
and  with  the  intent  to  hinder  and  molest  them,  in  the  enjoyment  and 
use  of  the  rights  and  firanchises  granted  to  them  by  the  legislative 
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acts  stated,  and  to  defeat  the  exclasive  right  to  have  and  use  a  rail- 
road within  that  vicinity. 

And  after  stating  many  other  facts  having  a  bearing  upon  the 
New  Albany  and  Salem  Raihroad  Company ;  and,  as  they  allege, 
conducing  to  show  a  want  of  right  in  that  company  to  extend  their 
road  to  Michigan  city,  and  from  thence  to  the  western  line  of  the 
State  of  Indiana,  near  to  and  parallel  with  the  complainants'  road, 
as  above  stated,  they  pray  that  the  defendants  may  be  enjoined  from 
•the  construction  of  their  road,  &c 

The  defendants  filed  a  general  demurrer  to  the  bill,  and  a  decree 
was  entered  in  the  circuit  court,  sustaining  the  demurrer  and  dis* 
missing  the  bill. 

At  the  threshold  of  this  case,  the  question  of  jurisdiction  arises,  it 
is  not  controverted,  that  the  road  of  the  defendants,  against  which 
the  injunction  is  prayed,  has  been  constructed,  not  only  from  Michi- 
gan city  to  the  western  line  of  the  State  of  Indiana,  but  to  Chicago, 
in  the  State  of  lUinois.  The  demurrer  admits  the  facts  charged  in  the 
bill,  and  they  are  also  established  in  part  by  surveys  of  both  roads. 

The  jurisdiction  of  the  circuit  court  of  the  United  States,  is  lim- 
ited to  controversies  between  citizens  of  different  States,  except  in 
certain  cases,  and  to  the  district  in  which  it  sits.  In  this  case,  we 
shall  consider  the  question  of  jurisdiction  in  regard  to  the  district 
only.  In  all  cases  of  contract,  suit  may  be  brought  in  the  circuit 
court  where  the  defendant  may  be  found.  If  sued  out  of  the  district 
in  which  he  lives,  under  the  decisions  he  may  object,  but  this  is  a 
privilege  which  he  may  waive.  Wherever  the  jurisdiction  of  the  per- 
son will  enable  the  circuit  court  to  give  effect  to  its  judgment  or  de- 
cree, jurisdiction  may  be  exercised.  But  wherever  the  subject-matter 
in  controversy  is  local,  and  lies  beyond  the  limit  of  the  district,  no 
jurisdiction  attaches  to  the  circuit  court,  sitting  within  it.  An  action 
of  ejectment  cannot  be  maintained  in  the  district  of  Michigan,  for 
land  in  any  other  district.  Nor  can  an  action  of  trespass  qiuire 
clausum  fregU  be  prosecuted,  where  the  act  complained  of  was  not 
done  in  the  district. 

Both  of  these  actions  are  local  in  their  character,  and  must  be  pros- 
ecuted, where  the  process  of  the  court  can  reach  the  locus  in  quo. 

The  complainants  allege  that  the  defendants  have  built  a  railroad, 
crossing  their  road  several  times ;  have  entered  upon  their  grounds, 
and,  by  building  a  parallel  road  so  near  as  to  carry  the  same 
*line  of  passengers  and  freight,  their  franchise  has  been  im-  [  *  243  ] 
paired.  That  they  have  an  exclusive  right  to  run  a  railroad 
on  the  route  stated,  and  that  they  have  been  seriously  injured  by  the 
defendants'  road. 

VOL.  XX.  42 
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This  remedy  by  injunction  is  given  to  prevent  a  wrong,  for  which 
an  action  at  law  can  give  no  adequate  redress.  In  its  nature  it  is 
preventive  justice.  Where  the  wrong  has  been  inflicted  before  an 
injunction  was  applied  for,  it  may  be  a  matter  of  doubt,  in  most 
cases,  whether  an  action  at  law  would  not  be,  at  first,  the  appro- 
priate remedy.  But  whether  the  relief  sought  be  at  law  or  in  chan- 
cery, the  question  of  jurisdiction  equally  applies. 

In  his  conflict  of  laws,  Mr.  Justice  Story  says  (§  463) :  "  Not  only 
real  but  mixed  actions,  such  as  trespass  upon  real  property,  are  prop- 
erly referable  to  the  forum  ret  sU<b*  Skinner  v.  East  India  Company, 
Law  Rep.  168;  Doulson  v.  Matthews,  4  Term  R.  503;  Watts  v,  Kin- 
ney, 6  Hill,  N.  Y.  82.  But  he  says  a  court  of  chancery,  having 
authority  to  act  in  personam  will  act  indirectly,  and  under  qualifi- 
cations, upon  real  estate  situate  in  a  foreign  country  by  reason  of 
this  authority  over  the  person,  and  it  will  compel  him  to  give  effect 
to  its  decree,  by  a  conveyance,  release  or  otherwise,  respecting  such 
property."  Foster  v.  Vassall,  3  Atk.  589;  1  Equity  Cases,  Abr. 
133;  Penn  v.  Lord  Baltimore,  1  Ves.  444;  Lord  Cranstown  v,  John- 
son, 3  Ves.  182, 183;  White  v.  Hall,  12  Ves,  323;  Lord  Portarling- 
ton  V.  Soulby,  3  Mylne  &  Keen,  104 ;  Massie  v.  Watts,  6  Cranch, 
148,  160.  In  this  last  case  the  chief  justice  says :  ^  Upon  the  author- 
ity of  these  cases,  (cited,)  and  of  others  which  are  to  be  found  in 
the  books,  as  well  as  upon  general  principles,  this  court  is  of  opinion 
that,  in  a  case  of  fraud  of  trust,  or  of  contract,  the  jurisdiction  of  a 
court  of  chancery  is  sustainable  wherever  the  person  be  found, 
although  lands  not  within  the  jurisdiction  of  that  court  may  be 
affected  by  the  decree."  In  another  part  of  the  opinion  he  says: 
^'  Was  this,  therefore,  to  be  considered  as  involving  a  naked  question 
of  title ;  was  it,  for  example,  a  contest  between  Wtftts  and  Powell, 
the  jurisdiction  of  the  circuit  court  of  Kentucky  would  not  be  sus- 
tained.'' 

If  the  court  had  acquired  jurisdiction  of  the  person  by  his  being 
within  the  State,  they  will  compel  him,  by  attachment,  to  do  his 
duty  under  his  contract  or  trust,  and  enforce  the  decree  in  rem^  by 
his  executing  and  conveying  or  otherwise,  as  justice  may  require,  in 
respect  to  lands  abroad.  White  v.  White,  7  Gill  &  Johnson,  208 , 
Vaughan  v.  Barclay,  6  Wharton,  392;  Watkins  v.  Holman,  16 
Pet  26. 

The  controversy  before  us  does  not  arise  out  of  a  contract,  nor  is  it 

connected  with  a  trust  expressed  or  implied.     An  exclusive 

[  *  244  ]  right  is  claimed  by  the  complainants,  under  their  'charters, 

and  the  legislative  acts  of  Indiana  connected  therewith,  to 

construct  and  use  a  railroad,  as  they  have  done,  ^m  the  city  of 
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Michigan,  to  the  western  line  of  the  State.  And  they  complain  that 
the  defendants  have  unlawfully  entered  upon  their  grounds,  con- 
structed a  road  crossing  the  complainants'  road  several  times,  and 
materially  injuring  it,  by  constructing  a  road  parallel  to  it.  Belief  is 
prayed  for  an  injury  threatened  or  done  to  their  real  estate  in  Indiana, 
and  to  their  franchise,  which  is  inseparably  connected  vidth  the  realty 
in  that  State.  ' 

In  the  investigation  of  this  case,  rights  to  real  estate  must  be 
examined,  which  have  been  acquired  by  purchase,  or  by  a  summary 
proceeding  under  the  laws  of  Indiana.  This  applies,  especially,  to 
the  ground  on  which  the  complainants'  road  is  constructed,  and  to 
other  lands  which  have  been  obtained,  for  the  erection  of  facilities 
connected  with  their  road.  And,  in  addition  to  this,  the  chartered 
rights  claimed  by  the  defendants,  and  the  right  asserted  by  them 
to  construct  their  road  as  they  have  done,  crossing  the  complainants' 
road  and  running  psurallel  to  it,  must  also  be  investigated.  Locality 
is  connected  with  every  claim  set  up  by  the  complainants,  and  with 
every  wrong  charged  against  the  defendants.  In  the  course  of  such 
an  investigation,  it  may  be  necessary  to  direct  an  issue  to  try  the 
title  of  the  parties,  or  to  assess  the  damages  complained  of  in  the 
bill. 

It  will  readily  be  admitted,  that  no  action  at  law  could  be  sus* 
tained  in  the  district  of  Michigan,  on  such  ground,  for  injuries  done 
in  Indiana.  No  action  of  ejectment,  or  for  trespass  on  real  property 
could  have  a  more  decidedly  local  character  than  the  appropriate 
remedy  for  the  injuries  qomplained  of.  And  is  this  character  changed 
by  a  bill  in  chancery  ?  By  such  a  procedure,  we  acquire  jurisdiction 
of  the  defendants,  but  the  subject-matter  being  local,  it  cannot  be 
reached  by  a  chancery  jurisdiction,  exercised  in  the  State  of  Michi- 
gan. A  state  court  of  Michigan,  having  chancery  powers,  may  take 
the  same  jurisdiction,  in  relation  to  this  matter,  which  belongs  to  the 
circuit  court  of  the  United  States,  sitting  in  the  district  of  Michigan. 
And  it  is  supposed  that  no  court  in  that  State,  could  assume  such  a 
jurisdiction. 

But  there  remains  another  ground  of  objection  to  the  jurisdiction 
in  this  case.  The  New  Albany  and  Salem  Railroad  Company  is  not 
made  a  party  to  this  suit.  As  an  excuse  for  this  omission,  it  is 
alleged,  in  the  bill,  that  this  company  being  a  corporation  by  the 
laws  of  the  State  of  Indiana,  of  the  same  State  as  the  complainants, 
it  cannot  be  made  a  party  without  ousting  the  jurisdiction  of  the 
court  This  is  true ;  and  if  the  relief  prayed  for  by  the  complain- 
ants can  be  given  without  impairing  the  rights  of  this  company* 
under  the  act  of  1839,  the  jurisdiction  may  be  exercised. 
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[  *  245  ]       *  The  complainants  contend  that  this  company  is  not  a 
necessary  party,  and  that  no  decree  is  asked  against  it. 

The  right  claimed  by  defendants  to  construct  their  road  as  stated  in 
the  bill,  was  derived  solely  from  the  New  Albany  and  Salem  Company. 
The  contract  under  which  this  claim  is  made,  is  referred  to  in  the  bill, 
and  is,  consequently,  a  part  of  it.  It  is  stated  in  the  contract  that 
this  company,  '^  both  for  the  public  good  and  their  own  interest| 
deemed  it  important  to  extend  its  road  to  Michigan  city,  and  thence 
westward  by  the  state  line  of  Illinois,  &c.  And  it  is  also  stated  that 
the  Michigan  Central  Railroad  Company  were  willing  to  subscribe 
for  five  hundred  thousand  dollars  of  the  stock  of  the  New  Albany 
and  Salem  Railroad  Company,  upon  certain  conditions,  as  weU  as  to 
build  the  entire  line  of  railroad  from  Michigan  city  to  the  Illinois 
state  line,  provided  they  can  have  the  use  and  control  of  the  same, 
until  the  costs  of  the  same  shall  be  reimbursed  to  it,  &c.  The  pay- 
ment of  the  stock  to  the  New  Albany  road,  as  one  of  the  conditions, 
was  to  be  made  by  instalments  stipulated,  a  large  part  of  which  are 
yet  unpaid.  And  to  reimburse  the  Michigan  Company,  a  million  of 
dollars  were  assumed  as  the  cost  of  the  road,  from  Michigan  city  to 
the  western  line  of  the  State,  which  sum,  if  paid  in  forty  years,  with 
interest  at  five  per  cent,  per  annum,  the  railroad  to  be  constructed  by 
the  Michigan  Company,  with  all  its  equipments,  shall  become  the 
property  of  the  New  Salem  Company,  and  the  mortgage  or  pledge  of 
the  contract  shall  cease. 

In  the  argument,  it  was  contended  by  the  complainants,  that  under 
no  act  or  acts  of  the  Indiana  legislature  have  the  New  Albany  and 
Salem  Company,  a  right  to  construct  a  railroad  further  north  than 
Crawfordsville.  That  certain  words  used  in  the  act  of  February  11, 
1848,  giving  the  company  power  to  "  extend  their  road  to  any  oth<»j 
point  or  points  than  those  indicated  by  the  location  heretofore  made 
by  the  authority  of  the  State,"  were  necessarily  limited  to  the  points 
named  in  the  previous  acts.  New  Albany,  Salem,  and  Crawfordsville. 
And  that  in  extending  the  road  from  Crawfordsville  north  to  Michi- 
gan city,  and  thence  west  parallel  with  the  complainants'  road  to  the 
western  line  of  the  State  of  Indiana,  it  was  located  without  any  legal 
authority. 

From  the  above,  it  appears  that  the  validity  of  the  New  Albany 
and  Salem  charter  is  involved  in  this  case,  for  between  two  and  three 
hundred  miles,  from  Crawfordsville  to  Michigan  city,  and  thence  to 
the  western  line  of  the  State  of  Indiana.  The  construction  of  that 
road  has  been  nearly  if  not  entirely  completed,  at  an  expenditure  of 
between  two  and  three  mUlions  of  doUars.  And  in  addition 
[  •  246  J  to  this,  it  appears  from  the  *  contract  made  between  this 
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company  and  the  Michigan  Company  that,  as  one  of  the  conditions 
of  the  contract,  the  latter  company  subscribed  in  stock  to  the  New 
Albany  and  Salem  road,  half  a  million  of  dollars,  a  part  of  which 
sum  only  has  been  paid. 

Now,  if  this  court,  in  giving  the  relief  prayed  for  by  the  complain- 
ants, should  find  it  necessary  to  declare  that  the  above  charter  gave 
no  authority  to  the  New  Albany  Company  to  locate  and  construct 
their  road  north  of  Crawfordsville,  it  would  be  ruinous  to  that  com- 
pany. And  it  is  clear,  that  any  decision  which  shall  declare  the  road 
from  Michigan  city  to  the  western  line  of  the  State  of  Indiana, 
V(dthout  the  protection  of  law,  must  equally  apply  to  the  road  from 
Michigan  city  to  Crawfordsville,  as  they  were  located  and  built  under 
the  same  authority.  This  question  is,  therefore,  vitally  interesting  to 
the  New  Albany  Company  ;  and  by  the  bill  we  are  called  to  decide 
that  question,  although  that  company  is  not  made  a  party  to  the 
suit  It  is  impossible  to  grant  the  relief  prayed,  without  deeply 
affecting  the  New  Albany  Company.  K  their  charter  should  be 
held  good,  as  claimed  by  that  company,  an  injunction  against  the 
defendants  would  materially  injure  the  New  Albany  Company,  as  it 
would  not  only  impair  the  contract  made  with  the  defendants,  in 
regard  to  the  road  from  Michigan  city  westward  to  the  state  line,  but 
it  would,  probably,  release  the  defendants  from  a  subscription  of  half 
a  million  to  the  stock  of  the  Crawfordsville  road,  or  at  least  from  the 
payment  of  the  part  of  that  subscription  which  has  not  been  paid. 

The  act  of  1839  provides,  that :  "  Where,  in  any  suit  at  law  or  in 
equity,  commenced  in  any  court  of  the  United  States,  there  shall  be 
several  defendants,  any  one  or  more  of  whom  shall  not  be  inhabitants 
of,  or  found  within  the  district,  jurisdiction  may  be  entertained,  but 
the  judgment  or  decree  shall  not  conclude  or  preclude  other  parties. 
And  the  non-joinder  of  parties  who  are  not  inhabitants,  or  found 
within  the  district,  shall  constitute  no  matter  of  abatement,  or  other 
objection  to  said  suit." 

The  provision  of  this  act  is  positive,  and  in  ordinary  cases  no 
difficulty  could  arise  in  giving  effect  to  it;  but  in  a  case  like  the 
present,  where  a  court  cannot  but  see  that  the  interest  of  the  New 
Albany  Company  must  be  vitally  affected,  if  the  relief  prayed  by  the 
complainants  be  given,  the  court  must  refuse  to  exercise  jurisdiction 
in  the  case,  or  become  the  instrument  of  injustice.  In  such  an  alter- 
native we  are  bound  to  say,  that  this  case  is  not  within  the  statute. 
On  both  the  grounds  above  stated  we  think  that  the  circuit  court  has 
no  jurisdiction.  The  judgment  of  that  court,  in  dismissing  the  bill, 
is  therefore  affirmed. 

42^ 
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[  *  347  ]       *  Catron,  J.,  and  Campbell,  J.,  delivered  separate  opinions* 
Daniel,  J.,  dissented. 

Catron,  J.  The  Northern  Indiana  Railroad  Company  and  the 
railroad  commissioners  for  the  western  division  of  the  Buffalo  and 
Mississippi  Railroad  Company,  filed  their  bill  against  the  Michigan 
Central  Railroad  Company,  in  the  circuit  court  of  the  United  States 
in  the  district  of  Michigan,  seeking  an  injunction  against  the  defend- 
ant to  prevent  the  Michigan  Company  from  laying  down  and  using 
a  railroad  around  the  southern  end  of  Lake  Michigan,  and  within  the 
State  of  Indiana ;  which  road  crosses  the  road  of  the  complainants, 
and  runs  near  to,  and  parallel  with  it,  and,  as  the  complainants  allege, 
will  materially  withdraw  their  profits.  And  the  complainants  insist 
that  they  have  a  monopoly  by  their  charter  to  construct  the  only  road 
near  to  and  around  the  southern  end  of  the  lake,  and  that  the  defend- 
ant has  violated  the  chartered  rights  secured  to  the  complainants. 

The  bill  was  demurred  to,  and  the  demurrer  was  sustained  by  the 
circuit  court  The  first  cause  of  demurrer  set  forth  is,  that  the  com- 
plainants have  not,  by  their  bill,  made  such  case  as  entitles  them  to 
any  discovery  or  relief  against  the  defendant  as  to  the  matters  con- 
tained in  the  bill,  or  any  of  them;  and  the  judgment  of  the  court  is 
prayed  whether  the  defendant  shall  be  compelled  to  make  further 
answer ;  and,  on  this  state  of  pleadings,  the  question  standing  in  ad- 
vance of  all  others  is,  whether  the  circuit  court  had  jurisdiction  to 
entertain  the  bill,  as  between  these  parties,  independent  of  the  merits 
of  the  case  set  forth.  The  bill  alleges  that  the  Northern  Indiana 
Railroad  Company,  and  the  commissioners  of  the  Buffalo  Company 
were,  severally,  corporations  created  by  the  State  of  Indiana,  and 
were  doing  business  in  said  State  according  to  their  charters;  ^'  and 
are,  in  meaning  and  contemplation  of  the  constitution  and  laws  of 
the  United  States,  citizens  of  the  State  of  Indiana,  and  entitled  to 
be  deemed  and  taken  as  such  citizens,  for  all  the  purposes  of  suing 
and  being  sued,  and  for  the  purposes  of  this  bill  of  complaint.*' 

A  corporation  is  composed  of  many  individual  members,  having  a 
joint  interest,  and  a  joint  right  to  sue  in  their  corporate  name ;  and 
the  consideration  here  presented  is,  whether  a  state  law,  creating  the 
corporation,  makes  such  corporation  <'  a  citizen,"  according  to  the 
constitution,  regardless  of  the  fact  where  its  members  reside.  If  the 
corporation  be  such  citizen,  then  every  member  of  the  corporate  body 
might  reside  in  Michigan,  and  yet  have  the  right  to  sue  citizens  of 

Michigan  there  in  the  United  States  court. 
[  *  248  ]       •  The  constitution  gives  jurisdiction  to  the  courts  of  the 

Union,  "  between  citizens  of  different  States."     Now,  if  it 
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be  true,  that  corporations — such  as  for  making  roads,  &c.  —  be  citi- 
zens in  the  established  sense  of  the  constitution,  it  must  have  been 
thus  settled  in  the  case  of  the  Louisville  Railroad  Company  v,  Letson, 
2  How.  497 ;  as,  previous  to  that  decision,  (made  in  1844,)  this  court 
did  not  suppose  that  a  corporation  was  a  citizen.  Nor  was  any  such 
question  presented  in  Letson's  case ;  far  from  it, 

Leison  sued  the  railroad  company  in  covenant,. by  their  corporate 
name,  distinctly  averring  that  the  members  of  the  company  were 
citizens  of  South  Carolina,  and  that  the  plaintiff  was  a  citizen  of 
New  York. 

The  defendant  pleaded  in  abatement,  that  Rutherford  and  Baring, 
two  of  the  stockholder^  were  citizens  of  North  Carolina;  and  that  the 
State  of  South  Carolina  was  also  a  stockholder.  To  this  plea  there 
was  a  demurrer,  which  was  sustained  in  the  circuit  court  and  in  this 
court 

It  was  held,  1.  That  the  State  could  not  object,  as  she  stood  on  the 
foot  of  every  other  individual  stockholder  and  need  not  be  sued ;  and, 

2.  That  fugitive  stockholders,  who  were  changing  every  day,  and 
quite  too  numerous  to  be  included  in  a  suit,  need  not  be  made  par- 
ties of  record. 

This,  from  the  report  of  the  case,  seems  to  have  been  the  unani« 
mous  opinion  of  the  members  of  this  court,  who  were  present  at  the 
time;  certainly  it  was  my  opinion. 

The  president  and  directors  of  the  railroad  company  were  alleged 
to  be,  and  admitted  to  be  by  their  plea,  citizens  of  South  Carolina 
they  represented  the  stockholders,  and  were  their  trustees,  and  whose 
acts  were  binding  on  the  stockholders.  This  state  of  parties  con- 
formed to  the  act  of  congress  of  1839,  and  the  spirit  of  the  47th,  48th, 
49th,  and  50th  rules  for  the  government  of  chancery  practice  in  the 
federal  courts,  adopted  in  1842. 

It  is  now  assumed,  that  Letson's  case  overruled  the  decision  in 
Strawbridge  v.  Curtis,  3  Cranch,  267.  That  decision  undoubtedly 
proceeded  on  the  true  rule. 

There  were  various  complainants  to  a  biU  in  equity;  and  the  bill 
alleged  that  some  of  the  complainants  were  citizens  of  Massachusetts, 
where  the  suit  was  brought;  and  that  the  defendants  were  also  citi- 
zens of  Massachusetts,  except  Curtis,  who  was  stated  to  be  of  Ver- 
mont, and  a  subpoena  was  served  on  him  in  that  State.  There,  it 
was  held,  "  that  each  distinct  interest  should  be  represented  by  per- 
sons, all  of  whom  are  entitled  to  sue,  or  may  be  sued,  in  the  federal 
courts."  A  bill  thus  framed  could  not  at  this  day  be  treated 
seriously. 

•  The  next  case  supposed  to  be  in  conflict  with  Letson's  [  *  249 
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case  is  that  of  the  United  States  Bank  v,  Deveaux,  5  Cranch,  61.  The 
old  Bank  of  the  United  States  sued  Deveaux  and  Robertson,  in  the 
circuit  court  of  Georgia,  alleging  that  it  was  a  corporation  established 
under  an  act  of  congress  of  1791 ;  ^  and  alleging,  further,  that  the 
petitioners,  the  president,  directors  and  company  of  the  Bank  of  the 
United  States,  were  citizens  of  the  State  of  Pennsylvania ;  and  that 
Deveaux  and  Robertson,  the  defendants,  were  citizens  of  Georgia; 
and  this  averment  was  held  sufHcient  by  the  court. 

That  Letson's  case  overruled  that  of  the  R.  R,  Bank  of  Vicksburg  «;• 
Slocomb,  14  Pet  60,  and  others,  is  true ;  and  it  was  justly  overruled, 
as  I  think.  Slocomb,  Richards  and  Company  sued  the  bank  alleging 
that  they  were  citizens  of  Louisiana,  and  that  the  president,  direc- 
tors, and  company  of  the  bank  were  citizens  of  Mississippi.  The 
bank  pleaded  in  abatement,  that  Lambeth  and  Thompson,  two  of 
the  stockholders,  were  citizens  of  Louisiana.  And  this  court  sus- 
tained that  plea ;  whereas,  according  to  Letson's  case,  it  was  quite 
immaterial  where  the  stockholders  resided,  so  that  the  presiden 
and  directors  were  citizens  of  the  State  where  the  suit  was  brought. 

What  a  corporation  is,  was  very  fully  discussed  in  Deveaux's  case, 
5  Cranch ;  nor  will  I  discuss  it  further  here,  as  I  do  not  feel  called 
on  to  prove,  to  the  legal  profession  of  this  country,  that  a  corporation 
is  not  a  citizen.  And  as  no  averment  is  made  in  the  bill  before  us, 
that  the  president  and  directors  of  the  corporations  suing,  are  citizens 
of  different  States  from  the  president  and  directors  of  the  corporation 
sued,  I  think  the  demurrer  ought  to  be  sustained,  and  the  court  below 
instructed  to  dismiss  the  bill. 

I  view  this  assumption  of  citizenship  for  a  corporation  as  a  mere 
evasion  of  the  limits  prescribed  to  the  United  States  courts  by  the 
constitution.  The  profitable  corporations  are  owned  in  a  great  degree 
in  the  cities;  there  the  president  and  directors  often  reside;  whilst 
the  charter  was  granted  in  another  State,  and  there  the  owners  keep 
an  agency,  the  business  being  in  fact  conducted  in  the  city. 

Now  these  owners  and  directors  may  sue  their  next  neighbors  of 
their  own  State  and  city,  in  the  United  States  courts,  according  to 
the  rule  that  the  corporation  is  a  citizen  of  the  State  where  it  was 
created,  and  that  jurisdiction  depends  on  this  sole  fact. 

[Here  Mr.  Justice  Catron's  opinion  terminated.  The  residue  is 
an  opinion  of  Mr.  Justice  Daniel,  though  it  does  not  so  appear  in 
Mr.  Howard's  Reports.] 

Danibl,  J.  Could  I  consent  to  pronounce  from  this  bench  an 
opinion  deemed  by  myself  extra-judicial,   and,  therefore,  without 

^  1  Stats,  at  Large,  191. 
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authority,  I  might  attempt  an  argument  to  expose  the  irregularity 
and  impotence  of  an  adjudication  confined,  by  law,  within 
•  prescribed  geographical  limits,  with  respect  to  subjects  [  *  260  ] 
purely  local,  whenever  it  should  be  attempted  to  extend  the 
operation  of  such  adjudication  beyond  the  lotms  to  which  the  law 
has  allotted  it.  For  of  this  character  has  been  the  action  of  the 
circuit  court  upon  the  controversy  of  these  two  corporations  now 
before  us.  The  Northern  Indiana  Railroad  Company,  incorporated 
by  the  State  of  Indiana,  have  complained  of  an  invasion  of  their 
local  rights,  a  tort  to  real  property  situated  within  the  territory  of 
Indiana,  by  a  company  incorporated  by,  and  situated  within,  the 
State  of  Michigan ;  and  the  circuit  court  for  the  State  of  Michigan, 
limited  in  its  cognizance  of  local  matters  to  the  territory  of  that  State, 
has  undertaken  to  adjudicate  upon  the  merits  of  this  complaint 
But  irregular  and  futile  as  is  the  action  of  the  circuit  court  of 
Michigan,  and  as  it  is  by  all  here  admitted  to  have  been,  can  it  have 
been  more  irregular  than  is  the  undeHaking,  on  the  part  of  this  tri- 
bunal, to  pronounce  authoritatively  upon  the  character  of  the  acts,  or 
the  relative  rights  and  powers  of  the  parties,  over  which  the  circuit 
court  of  Michigan  has  claimed  cognizance?  Is  not  the  warrant  for 
cognizance  by  the  circuit  court  and  by  this  tribunal  essentially,  nay, 
precisely,  the  same?  Are  they  not  both  to  be  found,  if  existing  at 
all,  in  the  constitution  of  the  United  States  ?  And  is  it  not  indis- 
pensable that  such  cognizance  should  be  regularly  and  certainly 
vested  in  the  circuit  court,  before  this  court  can  sanction  its  validity  ? 
If  it  be  asked,  by  what  provision  of  the  constitution  the  circuit  court 
could  assume  jurisdiction  of  the  present  controversy,  it  must,  of  ne- 
cessity, be  referred  to  that  (2d  sec.  3d  art.)  provision  which  extends 
the  judicial  power  to  controversies  between  citizens  of  different 
States.  This,  indeed,  is  admitted ;  and  the  admission  carries  with  it 
inevitably  the  implication  that  a  corporation  can  and  must,  for  cer- 
tain purposes,  become  a  citizen,  and  must,  ez  necessitate^  possess  the 
attributes  of  citizenship  in  order  to  obtain  access  to  a  court  of  the 
United  States.  Having,  on  a  former  occasion,  {vide  the  case  of 
Rundle  et  al.  v.  The  Delaware  and  Raritan  Canal  Company,  14  How. 
95,)  endeavored  to  expose  the  incongruities  involved  in,  and  incident 
to,  this  anomalous  conception,  I  will  not  now  attempt  a  fmrth^ 
enumeration  of  them  beyond  this  obvious  remark, —  that  citizenship 
and  corporate  existence,  created  by  state  authority,  being  decreed  by 
this  court  to  be,  to  some  extent  at  least,  identical,  as  must  be  the  case 
to  authorize  this  court  to  call  the  parties  before  them,  it  must  follow 
that,  to  the  same  extent,  a  corporation  can  be  a  citizen,  and  a  citizen 
can  become  a  corporation.     The  process  by  which  the  latter  transfor- 
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mation  may  be  accomplished,  has  not  yet  been  pointed  oat. 
[  *  251  ]  We  are  told,  *  by  the  English  jurists,  and  by  the  decisicms 
of  the  English  courts,  and  so,  too,  in  the  case  of  The  Bank 
of  the  United  States  v.  Deveaux,  it  is  laid  down  by  Marshall,  C.  J., 
that  a  corporation  is  an  invisible,  intangible,  artificial  creature.  In 
one  sense,  at  least,  the  citizen  may  render  himself  invisible  and  in- 
tangible—  he  may  abscond.  In  what  signification  he  must  become 
artificial,  amongst  the  infinite  varieties  which  may  be  imagined,  wUl 
present  a  question  more  difficult  to  be  determined.  But  in  the  pos- 
session of  a  portion  even  of  his  corporate  attributes,  the  citizen  may 
be  deemed  a  qtuLsi  corporation,  when  it  shall  be  thought  convenient; 
and  will,  doubtless,  in  that  chrysalis  condition,  furnish  as  just  a  re- 
presentation of  the  integral  legal  entity,  as  the  latter,  in  the  shape  of 
qtuisi  citizen,  can  ever  supply  of  the  real,  material,  and  social  being 
with  whom  it  is  sought  to  identify  it. 

Powerless  and  vain  as  probably  ever  will  be  the  "still  small  voice" 
of  an  humble  individual,  in  opposition  to  the  united  declaration  of 
those  justly  considered  the  learned  and  the  wise,  still,  under  the  most 
solemn  conviction  of  duty,  the  effort  can  never  be  forborne  to  raise 
that  humble  voice  in  accents  of  alarm  at  whatever  is  believed  to 
threaten  even  the  sacred  bark  in  which  the  safety  both  of  the  States 
and  of  the  United  States  is  freighted.  I  hold  that,  beyond  the  consti- 
tution of  the  United  States,  there  is  no  federal  government,  either  in 
the  mass  or  in  the  detail.  That  beyond  the  pale  and  limits  prescribed 
by  that  instrument,  to  be  interpreted,  not  by  indirect  or  ingenious  or 
forced  constructions,  or  by  remote  implications,  but  by  the  plain  and 
common-sense  import  of  its  language,  a  language  familiar  to  the 
common  and  general  understanding,  all  is  unwarranted  assumption 
and  wrong,  —  a  termination  of  all  legitimate  federal  power.  Whilsti 
therefore,  I  profess,  as  I  really  feel,  my  belief  in  the  wisdom  and  purity 
of  those  who  think  themselves  justified  in  what  I  regard  as  an  in- 
fringement upon  the  terms  and  objects  of  our  only  charter,  I  am 
constrained  to  record  my  solemn  protest  against  their  doctrine  and 
their  act. 

On  these  grounds  I  dissent  from  the  opinion  just  pronounced,  and 
think  that  this  cause  should  have  been  remanded  to  the  circuit  court, 
with  directions  to  dismiss  it,  as  one  over  which  the  courts  of  the 
United  States  can  have  no  jurisdiction  with  respect  to  the  parties. 

Campbell,  J.  I  concur  fully  in  the  opinion  of  the  court  denying 
jurisdiction  to  the  circuit  court  to  entertain  this  bill.  The  objectioii 
made  in  the  opinion  to  the  exercise  of  jurisdiction,  and  which  is  fairly 
presented  by  the  record,  is  sufiicient  to  dispose  of  the  ca.«^.     The 
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*coiirt  has  declined  to  determine  any  question  upon  the  [  *  262  ] 
avennents  of  the  bill,  in  regard  to  the  citizenship  of  the 
parties.  The  question  is  left  exactly  where  it  was  when  this  case 
was  presented.  I  state  these  facts,  that  no  inference  may  be  drawn 
to  the  contrary,  and  that  the  decision  of  the  court  may  not  be  mip- 
nnderstood.  „ 

»       ^~  10  H  314^ 

Erastus  Corning  and  John  F.  Winslow,  Plaintiffs  in  Error,  v. 

Peter  A.  Burden. 

15  H.  252. 

Distinction  between  a  patent  for  a  machine,  and  one  for  a  proceas,  explained. 
If  a  patent  has  been  granted  to  the  defendant  for  what  he  nses,  he  maj  pnt  it  in  eyidence  in 
an  action  for  an  infringement. 

Error  to  the  circuit  court  of  the  United  States  for  the  northern 
district  of  New  York.    The  case  is  stated  in  the  opinion  of  the  court 

Seymour  and  Keller^  for  the  plaintiff  in  error. 

Fitzgerald  and  Stevens^  contriL 

•  Grier,  J.,  delivered  the  opinion  of  the  court.  [  •265  J 

Peter  A.  Burden,  who  is  assignee  of  a  patent  granted  to 
Henry  Burden,  brought  this  suit  against  the  plaintiffs  in  error  for 
infringement  of  his  patent.  The  declaration  avers  that  Henry  Bur- 
den was  'Hhe  first  inventor  of  a  new  and  useful  machine  for  rolling 
puddle  balls,"  for  which  a  patent  was  granted  to  him  in  1840,  and 
that  the  defendants,  Corning  and  Winslow,  ^'made,  used,  &c,  thid 
said  new  and  useful  machine  in  violation  and  infringement  of  the 
exclusive  right  so  secured  to  plaintiff." 

The  defendants  below,  under  plea  of  the  general  issue,  gave  notice 
that  they  would  prove,  on  the  trial,  that  Henry  Burden  "was  not  the 
first  and  original  inventor  of  the  supposed  new  and  useful  machine 
for  rolling  puddle  balls,  &c. ;"  that  the  machine  of  the  plaintiff,  and 
the  principle  of  its  operation  was  not  new,  and  that  the  common  and 
well-known  machines  called  nobbling  rolls,  which  were  in  use  long 
before  the  application  of  Burden  for  a  patent,  embraced  the  same 
invention  and  improvements  used  for  substantially  the  same  purpose. 
And  after  setting  forth  many  other  matters  to  be  given  in  evidence, 
affecting  the  novelty  of  plaintiff's  machine,  the  notice  denies  that  the 
machine  used  by  the  defendant  was  an  infringement  of  that  patented 
by  plaintiff,  and  avers  that  the  machine  used  by  them  was  described 
in  a  patent  issued  to  the  defendant,  Winslow,  in  December,  1847, 
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"for  rolling  and  compressing  puddlers'  baUs,"  diflFering  in  principle 
and  mode  of  operation  from  that  described  in  the  plaintiff's  patent. 

To  support  the  issue,  in  his  behalf,  the  plaintiff  gave  in  evidence  a 
patent  to  Henry  Burden,  dated  10th  of  December,  1840,  for  "  a  new 
and  useful  machine  for  rolling  puddlers'  balls,  and  other  masses  of 
iron  in  the  manufacture  of  iron ;"  and  followed  it  by  testimony  tend- 
ing to  show  the  novelty  and  utility  of  his  machine,  and  that 
[  *  266  ]  •the  machine  used  by  the  defendants  was  constructed  on 
the  same  principles,  and  there  rested  his  case. 

The  defendants  then  offered  to  read  in  evidence  the  patent  of 
Winslow  for  his  ^^  new  and  useful  improvement  in  rolling  and  com 
pressing  puddlers'  balls."  The  plaintiff  objected  to  this  evidence  as 
irrelevant,  and  the  court  sustained  the  objection  and  overruled  the 
evidence.  This  ruling  of  the  court  forms  the  subject  of  defendant's 
first  bill  of  exceptions. 

The  defendants  then  proceeded  to  introduce  testimony  tending  to 
show  want  of  originality  in  the  plaintiff's  machine ;  and  also  that  the 
principle  and  mode  of  operation  of  the  defendant's  machine  was  dif- 
ferent from  that  described  in  the  plaintiff's  patent ;  and  finally  called 
a  witness  named  Hibbard.  This  witness  gave  a  history  of  the  vari- 
ous processes  and  machines  used  in  the  art  of  converting  cast  iron 
into  blooms  or  malleable  iron.  He  spoke  of  the  processes  of  pud- 
dling, shingling,  and  roUing,  and  attempted  to  define  the  difference 
between  a  process  and  a  machine.  The  introduction  of  this  philo- 
logical discussion  seems  at  once  to  have  changed  the  whole  course 
of  investigation,  to  the  entire  neglect  of  the  allegations  of  the  declar- 
ation and  of  the  issues  set  forth  in  the  pleadings,  in  support  of  which 
all  the  previous  testimony  had  been  submitted  to  the  jury.  The  de- 
fendant's counsel  then  proposed  the  following  question  to  the  wit- 
ness :  "  Do  you  consider  the  invention  of  Mr.  Burden,  as  set  forth  in 
nis  specification,  to  be  for  a  process  or  a  machine  ?"  This  question 
was  objected  to,  overruled  by  the  court,  and  a  bill  of  exceptiona 
sealed. 

The  counsel  for  the  defendants  then  offered  to  prove,  by  this  wit- 
ness, "  that  the  practical  manner  of  giving  effect  to  the  principle  em- 
bodied in  the  machine  used  by  the  defendants,  was  entirely  different 
firom  the  practical  manner  of  giving  effect  to  the  principle  embodied 
in  Mr.  Burden's  machine ;  that  the  principles  of  the  two  machines, 
as  well  as  the  practiced  manner  of  carrying  out  those  principles,  were 
different ;  and  that  the  machine  used  by  the  defendants  produced,  by 
its  action  on  the  iron,  a  different  mechanical  result  on  a  different 
mechanical  principle  firom  that  produced  in  Mr.  Burden's  machine." 
To  the  introduction  of  this  testimony  the  plaintiff's  counsel  objectedi 
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and  it  was  oyerruled  by  the  court,  and,  at  the  defendant's  instance,  a 
bill  of  exceptions  sealed. 

The  defendant's  counsel  then  proposed  to  prove,  "that  the  machine 
used  by  the  defendants  differed  in  point  of  mechanical  structure  and 
mechanical  action  from  the  machines  described  in  the  plaintiff's 
specification."  This  testimony  was  a&o  overruled  and  exceptions 
taken. 

After  some  further  examination  of  witnesses,  the  learned 
judge  *  announced  his  intention  of  instructing  the  jury,  in   [  *267  ] 
the  three  following  propositions,  upon  which  the  defendant's 
counsel  declined  to  give  further  testimony,  and  excepted  to  his  in- 
structions. 

"  1.  The  letters-patent  to  Henry  Burden,  which  have  been  given 
in  evidence  by  the  plaintiff,  are  for  a  new  process,  mode,  or  method 
of  converting  puddlers'  balls  into  blooms,  by  continuous  pressure  and 
rotation  of  the  ball  between  converging  surfaces ;  thereby  dispensing 
with  the  hammer,  alligator  jaws,  and  rollers  accompanied  with  man- 
ual labor,  previously  in  use  to  accomplish  the  same  purpose.  And 
the  said  letters-patent  secure  to  the  patentee  the  exclusive  right  to 
construct,  use,  and  vend  any  machine  adapted  to  accomplish  the 
objects  of  his  invention  as  above  specified,  by  the  process,  mode,  or 
method  above  mentioned" 

^  2.  The  machines  for  milling  buttons,  milling  coin,  and  rolling 
shot,  which  have  been  given  in  evidence  by  the  defendants,  do  not 
show  a  want  of  novelty  in  the  invention  of  the  said  patentee,  as 
already  described,  if  the  processes  used  in  them,  the  purposes  for  which 
they  were  used,  and  the  objects  accomplished  by  them,  were  sub- 
stantially different  from  those  of  the  said  letters-patent" 

"  3.  That  the  machine  used  by  the  defendants  is  an  infringement 
of  the  said  letters-patent,  if  it  converts  puddlers'  balls  into  blooms  by 
the  continuous  pressure  and  rotation  of  the  balls  between  converging 
surfaces,  although  its  mechanical  construction  and  action  may  be 
different  from  those  of  the  machines  described  in  the  said  letters- 
patent" 

As  the  first  instruction  of  the  court  contains  the  most  important 
point  in  the  case,  and  a  decision  of  it  will  dispose  of  most  of  the 
others,  we  shall  consider  it  first  in  order. 

Is  the  plaintiff's  patent  for  a  process  or  a  machine  ? 

A  process,  eo  nomine^  is  not  made  the  subject  of  a  patent  in  our 
act  of  congress.  It  is  included  under  the  general  term  "  useful  art" 
An  art  may  require  one  or  more  processes  or  machines  in  order  to 
produce  a  certain  result  or  manufacture.  The  term  machine  includes 
every  mechanical  device  or  combination  of  mechanical  powers  and 
VOL.  XX.  43 
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deyices  to  perform  some  function  and  produce  a  certain  effect  of 
result  But  where  the  result  or  effect  is  produced  by  chemical  action^ 
by  the  operation  or  appUcation  of  some  element  or  power  of  nature, 
or  of  one  substance  to  another,  such  modes,  methods,  or  operations, 
are  called  processes.  A  new  process  is  usually  the  result  of  discov- 
ery ;  a  machine,  of  invention.  The  arts  of  tanning,  dyeing,  making 
water-proof  cloth,  vulcanizing  India  rubber,  smelting  ores,  and  num^- 
ous  others,  are  usually  carried  on  by  processes,  as  distinguished 
from  machines.  One  may  discover  a  new  and  useful 
[  *  268  ]  *  improvement  in  the  process  of  tanning,  dyeing,  &c.,  icre- 
spective  of  any  particular  form  of  machinery  or  mechanical 
device.  And  another  may  invent  a  labor-saving  machine  by  which 
this  operation  or  process  may  be  performed,  and  each  may  be  entitled 
to  his  patent  As,  for  instance,  A  has  discovered  that  by  exposing 
India  rubber  to  a  certain  degree  of  heat,  in  mixture  or  connection 
with  certain  metallic  salts,  he  can  produce  a  valuable  product,  or 
manufacture ;  he  is  entitled  to  a  patent  for  his  discovery,  as  a  process 
or  improvement  in  the  art,  irrespective  of  any  machine  or  mechanical 
device.  B,  on  the  contrary,  may  invent  a  new  furnace  or  stove,  or 
steam  apparatus,  by  which  this  process  may  be  carried  on  with  much 
saving  of  labor,  and  expense  of  fuel ;  and  he  will  be  entitled  to  a 
patent  for  his  machine,  as  an  improvement  in  the  art  Yet  A  could 
not  have  a  patent  for  a  machine,  or  B  for  a  process ;  but  each  would 
have  a  patent  for  the  means  or  method  of  producing  a  certain  result, 
or  effect,  and  not  for  the  result  or  effect  produced.  It  is  for  the  dis- 
covery or  invention  of  some  practicable  method  or  means  of  produo> 
ing  a  beneficial  result  or  effect,  that  a  patent  is  granted,  and  not  for 
the  result  or  effect  itself.  It  is  when  the  term  process  is  used  to  repre- 
sent the  means  or  method  of  producing  a  result  that  it  is  patentable, 
and  it  will  include  all  methods  or  means  which  are  not  effected  by 
mechanism  or  mechanical  combinations. 

But  the  term  process  is  often  used  in  a  more  vague  sense,  in  which 
it  cannot  be  the  subject  of  a  patent  Thus  we  say  that  a  board  is 
undergoing  the  process  of  being  planed,  grain  of  being  ground,  iioa 
of  being  hammered,  or  rolled.  Here  the  term  is  used  subjectively  or 
passively  as  applied  to  the  material  operated  on,  and  not  to  the 
method  or  mode  of  producing  that  operation,  which  is  by  mechanical 
means,  or  the  use  of  a  machine,  as  distinguished  firom  a  process.  • 

In  this  use  of  the  term  it  represents  the  function  of  a  machine,  or 
the  effect  produced  by  it  on  the  material  subjected  to  the  action  of 
the  machine.  But  it  is  well  settied  that  a  man  cannot  have  a  patent 
for  the  function  or  abstract  effect  of  a  machine,  but  only  for  the  ma« 
chine  which  produces  it 
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It  is  by  not  distinguishing  between  the  primary  and  secondary 
sense  of  the  term  ^<  process,"  that  the  learned  judge  below  appears  to 
have  fallen  into  an  error.  It  is  clear  that  Burden  does  not  pretend  to 
have  discovered  any  new  process  by  which  cast  iron  is  converted 
into  malleable  iron,  but  a  new  machine  or  combination  of  mechan* 
ical  devices  by  which  the  slag  or  impurities  of  the  cast  iron  may  be 
expelled  or  pressed  out  of  the  metal,  when  reduced  to  the  shape  of 
puddlers'  balls.  The  machines  used  before  to  effect  this 
compression,  were  tilt  hammers  *and  alligator's  jaws,  acting  [  *  269  ] 
by  percussion  and  pressure,  and  by  nobbling  rolls  with 
eccentric  grooves,  which  compressed  the  metal  by  use  of  the  inclined 
plane  in  the  shape  of  a  cyclovolute  or  snail  cam.  In  subjecting  the 
metal  to  this  operation,  by  the  action  of  these  machines,  more  time 
and  manual  labor  is  required  than  when  the  same  function  is  per- 
formed by  the  machine  of  Burden.  It  saved  labor,  and  thus  produced 
the  result  in  a  cheaper,  if  not  a  better  manner,  and  was,  therefore,  the 
proper  subject  of  a  patent. 

In  either  case  the  iron  may  be  said,  in  the  secondary  sense  of  the 
term,  to  undergo  a  process  in  order  to  change  its  qualities  by  press- 
ing out  its  impurities,  but  the  agent  which  effects  the  pressure  is  a 
machine  or  combination  of  mechanical  devices. 

The  patent  of  Burden  alleges  no  discovery  of  a  new  process,  but 
only  that  he  has  invented  a  machine,  and,  therefore,  correctly  states 
the  nature  of  his  invention. 

The  patent  law  ^  requires  that  '^  every  patent  shall  contain  a  short 
description  or  title  of  the  invention  or  discovery,  indicating  its  nature 
and  design,"  &c     The  patent  in  question  recites  that :  — 

"  Whereas  Henry  Burden,  of  Troy,  New  York,  has  alleged  that  he 
has  invented  a  new  and  useful  machine  for  rolling  puddle  balls,  or 
other  masses  of  iron,  in  the  manufacture  of  iron,  which  he  states  has 
not  been  known  or  used  before  his  application ;  has  made  oath  that 
he  19  a  citizen  of  the  United  States ;  that  he  does  verily  believe 
that  he  is  the  original  and  first  inventor  or  discoverer  of  the  said  ma* 
chine,  &c" 

The  specification  declares  that  his  improvement  consists  in  ''  the 
employment  of  a  new  and  useful  machine  for  rolling  of  puddlers' 
balls ; "  again,  he  calls  it  ^'  my  rolling  machine,"  and  describes  his 
^  machine  as  consisting  of  a  cast  iron  cylinder,"  &c.  In  fine,  his 
specification  sets  forth  the  '<  particulars "  of  his  invention,  in  exact 
accordance  with  its  title  in  the  patent,  and  in  clear,  distinct,  un- 
equivocal, and  proper  phraseology. 

It  is  true  that  the  patentee,  after  describing  his  machine,  has  set 

-     - 
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forth  his  claim  in  rather  ambiguous  and  equivocal  terms,  which 
might  be  construed  to  mean  either  a  process  or  machine.  In  such 
case,  the  construction  should  be  that  which  is  most  favorable  to  the 
patentee,  lU  res  magis  valeat  quam  pereat.  His  patent  having  a 
title  which  claims  a  machine,  and  his  specification  describing  a  ma- 
chine, to  construe  his  claim  as  for  the  function,  effect,  or  result  of  his 
machine,  would  certainly  endanger,  if  not  destroy,  its  validity.  His 
claim  cannot  change  or  nullify  his  previous  specification  with  safety 
to  his  patent.  He  cannot  describe  a  machine  which  will  perform  a 
certain  function,  and  then  claim  the  function  itself,  and  all  other  ma- 
chines that  may  be  invented  to  perform  the  same  function. 
[  •  270  ]  *  We  are  of  opinion,  therefore,  that  the  learned  judge  of 
the  court  below  erred  in  the  construction  of  the  patent,  and 
in  his  first  proposition  or  instruction  to  the  jury.  And  as  the  second 
and  third  instructions  are  based  on  the  first,  they  must  fall  with  it. 
Taking  the  bills  of  exception  to  rejection  of  evidence  in  the  inverse 
order,  it  is  dear  that  the  last  two  rulings,  being  founded  on  the 
erroneous  construction  of  the  patent,  are,  of  course,  erroneous.  The 
testimony  offered  was  directly  relevant  to  the  issues  trying,  and 
should  have  been  received. 

The  refusal  of  the  court  to  hear  the  opinion  of  experts,  as  to  the 
construction  of  the  patent,  was  proper.  Experts  may  be  examined 
as  to  the  meaning  of  terms  of  art  on  the  principle  of  cuique  in  sua  arte 
credendumj  but  not  as  to  the  construction  of  written  instruments. 

It  remains  only  to  notice  the  first  bill  of  exceptions,  which  was  to 
the  rejection  of  the  defendant's  patent 

This  is  a  question  on  which  there  may  be  some  difference  of  opin- 
ion.  In  some  circuits  it  has  been  the  practice,  when  the  defendant 
has  a  patent  for  his  invention,  to  read  it  to  the  jury  without  objection; 
in  others,  it  is  not  received|  on  the  ground  that  it  is  irrelevant  to  the 
issue,  which  is  a  contest  between  the  machine  of  the  defendant  and 
the  patent  of  the  plaintiff,  and  that  a  posterior  patent  could  not 
justify  an  infringement  of  a  prior  one  for  the  same  invention. 

By  the  patent  act  of  1793,i  any  person  desirous  of  obtaining  a 
patent  for  an  alleged  invention,  made  application  to  the  secretary  of 
state,  and  received  his  patent  on  payment  of  the  fees,  and  on  a  cer- 
tificate of  the  attorney-general  that  his  application  "  was  conformable 
to  the  act."  No  examination  was  made  by  persons  qualified  to  judge 
whether  the  alleged  invention  was  hew  or  useful,  or  had  been  pat- 
ented before.  That  rested  wholly  on  the  oath  of  the  applicant.  The 
patent  act  of  1790 ^  had  made  a  patent  primd  facie  evidence;  but 
this  act  was  repealed  by  that  of  1793,  and  this  provision  was  not 
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enacted  in  it.  Hence  a  patent  was  not  received  in  courts  of  justice 
as  e\en  primd  facte  evidence  that  the  invention  patented  was  new  or 
useful,  and  the  plaintiff  was  bound  to  prove  these  facts  in  order  to 
make  out  his  case.  But  the  act  of  the  4th  of  July,  1836,  introduced 
a  new  system,  and  an  entire  change  in  the  mode  of  granting  patents. 
It  provided  for  a  new  officer,  styled  a  commissioner  of  patents,  to 
^^  superintend,  execute,  and  perform  all  acts  and  things  touching  and 
respecting  the  granting  and  issuing  of  patents,  &c."  The  commis- 
sioner was  authorized  to  appoint  a  chief  clerk,  and  three  examining 
clerks,  machinist,  and  other  officers. 

On  the  filing  of  an  application  the  commissioner  is  re- 
quired *  to  make,  or  cause  to  be  made,  an  examination  of  [  *  271  ] 
the  alleged  invention,  in  order  to  ascertain  whether  the  same 
had  been  invented  or  discovered  by  any  other  person  in  this  country, 
prior  to  the  application ;  or  whether  it  had  been  patented  in  this  or 
any  foreign  country,  or  had  been  on  public  use  or  sale,  with  the  ap- 
plicant's consent,  prior  to  his  application ;  and  if  the  commissioner 
shall  find  that  the  invention  is  new  and  useful,  or  important,  he  is 
authorized  to  grant  a  patent  for  the  same.  In  case  the  decision  of 
the  commissioner  and  his  examiner  is  against  the  applicant,  and  he 
shall  persist  in  his  claim,  he  may  have  an  appeal  to  a  board  of  exam- 
iners, to  consist  of  three  persons,  appointed  for  that  purpose  by  the 
secretary  of  state,  who,  after  a  hearing,  may  reverse  the  decision  of 
the  commissioner  in  whole  or  in  part.  By  the  act  of  1839,'  the  chief 
justice  of  the  District  of  Columbia  was  substituted  to  the  board  of 
examiners. 

It  is  evident  that  a  patent,  thus  issued  after  an  inquisition  or  ex- 
amination, made  by  skilful  and  sworn  public  officers,  appointed  for 
the  purpose  of  protecting  the  public  against  false  claims  or  useless 
inventions,  is  entitled  to  much  more  respect,  as  evidence  of  novelty 
and  utility,  than  those  formerly  issued  without  any  such  investigar 
tion.  Consequentiy  such  a  patent  may  be,  and  generally  is,  received 
SB  primd  facie  evidence  of  the  truth  of  the  facts  asserted. in  it.  And 
in  cases  where  the  evidence  is  nicely  balanced,  it  may  have  weight 
with  a  jury  in  making  up  their  decision  as  to  the  plaintiff's  right ; 
and  if  so,  it  is  not  easy  to  perceive  why  the  defendant  who  uses  a 
patented  machine  should  not  have  the  benefit  of  a  like  presumption 
in  his  favor,  arising  from  a  like  investigation  of  the  originality  of  his 
invention,  and  the  judgment  of  the  public  officers,  that  his  machine 
is  new,  and  not  an  infiringement  of  the  patent  previously  granted  to 
the  plaintiff.    It  shows,  at  lesist,  that  the  defendant  has  acted  in  good 
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faith,  and  is  not  a  wanton  infringer  of  the  plaintiff's  rights,  and  ought 
not,  therefore,  to  be  subjected  to  the  same  stringent  and  harsh  rule 
of  damages  which  might  be  justly  inflicted  on  a  mere  pirate.  It  is 
true  the  mere  question  of  originality  or  infringement  generally  turns 
on  the  testimony  of  the  witnesses  produced  on  the  trial ;  but  if  the 
plaintiff's  patent  in  a  doubtful  case  may  have  some  weight  in  turning 
the  scale  in  his  favor,  it  is  but  just  that  the  defendant  should  have 
the  same  benefit  from  his ;  valeat  quarUum  vaUat.  The  parties  should 
contend  on  an  equal  field,  and  be  allowed  to  use  the  same  weapons. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  refusing  to 
permit  the  defendants'  patent  to  be  read  to  the  jury. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  a 
venire  de  novo  awarded. 

16  H.  830. 


John  Garrow,  Thomas  Y.  How,  Jr.,  James  Seymour,  and  George 
Miller,  Appellants,  v,  Amos  Davis,  George  M.  Pickering,  Wil- 
liam McCrillis,  and  Ephraim  Paule. 

15  H.  S72. 

The  complainants  alleged  that  an  owner  of  lands  had  a  disposition  to  sell  to  them  for  less 
than  to  others,  and  that  they  had  heen  fraadulently  depriyed  of  the  benefit  of  this  good-will 
for  less  than  its  value,  by  the  defendants ;  hdd,  that  to  obtain  relief  the  complainants  mast 
not  only  prove  unfair  practice,  but  that  Uiey  had  been  deprived  of  something  for  less  than 
its  true  valae ; — bill  dismissed. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sewardj  for  the  appellants. 

Rowe  and  Shepley^  contra. 

[  •  276  ]      •  Curtis,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States,  for  the  district  of  Maine,  dismissing  the  complainants' 
bill.  The  substance  of  the  bill  is,  that  John  Black,  as  agent  for  the 
trustees  under  the  will  of  William  Bingham,  on  the  17th  of  February, 
1835,  contracted,  in  writing,  with  Charles  Ramsdale  to  sell  to  him  a 
township  and  adjacent  tracts  of  land  in  that  State,  containing  twenty 
thousand  eight  hundred  and  four  acres,  for  the  price  of  three  dollars 
per  acre,  payable  one  fifth  in  sixty  days,  and  the  residue  in  four  equal 
annual  payments -the  contract  of  sale  expressly  providing  that,  in 
case  of  failure  to  make  either  of  these  payments,  the  contract  was  to 
be  void.  That,  on  the  1st  day  of  April,  1835,  Ramsdale  assigned 
these  contracts  to  Nathaniel  Norton  and  Jairus  Keith,  in  consideration 


DECEMBER  TERM,   1853.  511 

Qarrow  v.  Davis.    15  H. 

of  their  agreement  to  pay  to  him  the  sum  of  two  dollars  for  each  acre 
of  the  said  lands ;  and  that,  at  a  still  further  advance  of  one  dollar  on 
an  acre,  the  contracts  of  Black  came  to  the  complainants  and  one 
Herman  Norton,  by  assignment,  in  November,  1835. 

That  Ramsdale  made  the  first,  and  the  complainants  some  other 
payments,  amounting  in  the  whole  to  about  $40,000,  but  failed  to 
pay  the  residue.  That  subsequent  to  the  year  1840,  nothing  was 
done  by  them  by  them  concerning  the  lands  until  after  July,  1844, 
when  one  of  the  complainants  received  from  Black  a  letter  stating 
that,  though  all  their  rights  were  terminated  many  years  since,  he  de- 
sired to  know  whether  they  wished  to  do  any  thing  respecting  the 
payments  for  the  lands.  That,  thereupon,  MUler,  one  of  the  com* 
plainants,  employed  Ephraim  Paulk,  one  of  the  defendants,  to  nego- 
tiate with  Black,  and  finally  instructed  him  to  ascertain  from  Black 
the  lowest  price  at  which  he  would  let  the  complainants  have  the 
land,  and  then  to  sell  the  complainants'  rights  and  interests  under 
the  contracts  for  the  highest  price  he  could  obtain — the  supposition 
of  the  complainants  being,  that  Black  would  sell  the  lands  to  them 
for  much  less  than  he  could  obtain  from  others,  by  reason  of  theij 
having  already  paid  a  large  sum  towards  the  purchase-money,  undei 
the  contracts  above  mentioned.  The  bill  further  states,  that  Paulk 
sold  and  assigned  the  contracts  to  Davis  for  the  sum  of  $1,050 ;  and 
it  charges  that,  before  doing  so,  he  entered  into  a  fraudulent  com- 
bination with  Davis  and  the  other  defendants  to  obtain  from  the 
complainants  an  assignment  of  these  contracts  for  a  trifling  sum,  and 
then  to  negotiate  with  Black  as  if  for  the  complainants,  and  thus  de- 
fraud the  complainants  of  what  Black  should  be  vrilling  to  discount 
from  the  fair  value  of  the  lands,  on  account  of  their  peculiar 
equities ;  that  he,  in  combination  *  with  the  other  defend-  [  *  277  ] 
ants,  actually  executed  this  scheme,  and  obtained  the  lands 
from  Black  for  a  much  less  price  than  could  have  been  got  from  oth- 
ers, by  reason  of  Black's  belief  that  he  was  abating  the  price  for  the 
benefit  of  the  complainants.  And  the  bill  prays  that  the  defendants 
may  be  treated  as  trustees  of  the  complainants,  in  respect  to  these 
lands,  and  for  an  account,  and  for  other  relief. 

So  far  as  respects  the  title  to  these  lands,  or  any  claim  of  the  com« 
plainants  to  have  them  charged  with  a  trust  in  their  favor,  we  think 
the  complainants,  upon  the  statements  in  their  bill,  and  upon  the 
proofs,  have  made  no  case.  They  had  no  legal  or  equitable  title 
under  their  contracts  with  Black.  Being  in  default  for  more  than 
seven  years,  and  about  four  years  having  elapsed  since  any  thing 
had  been  done  by  them  under  these  expired  contracts,  they  were  not 
in  a  condition  to  insist  on  any  rights  or  claims  to  the  land :   and,  as 
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will  be  presently  more  fully  stated,  Black  did  not  treat  with  them  or 
their  agent  upon  the  basis  of  any  legal  or  equitable  right,  nor  is  it 
alleged  that  they  bad  any  intention  or  took  any  measures  to  acquire 
the  lands.  In  consequence  chiefly  of  Black's  letter,  of  the  22d  of 
July,  1844,  inquiring  what  they  wished  to  do  about  the  payments, 
they  conceived  that  Black  might  be  willing  to  sell  the  lands  to  them 
for  less  than  he  would  sell  them  to  others,  and  that  this  good-will 
might  be  a  valuable  subject  of  sale.  To  dispose  of  it,  they  employed 
the  defendant,  Paulk.  If  they  have  been  defrauded  in  its  sale  by  the 
defendants,  they  are  entitled  to  relief;  but  in  the  lands  themselves 
they  had  no  interest,  and  did  not  intend,  by  Faulk's  agency,  to  ao- 
quire  any ;  and  if  all  the  fraud  charged  in  the  bill  was  perpetrated,  it 
affected  not  any  title  of  theirs  to  the  land,  or  any  negotiation  for  its 
acquisition,  but  solely  the  compensation  which  they  might  otherwise 
have  obtained  for  Black's  good- will  towards  them,  as  the  holders  of 
the  expired  contracts.  This  was  the  only  subject-matter  upon  which 
the  alleged  fraud  could  operate. 

To  this  subject-matter,  our  inquiries  must  be  limited.  To  entitle 
themselves  to  relief,  the  complainants  must  prove  fraud  and  damage ; 
or,  to  state  the  principle  less  abstractly,  they  must  show  that  their 
agent  disposed  of  what  he  was  employed  to  sell,  for  less  than  its 
value,  and  that  he  did  this  frauduleniiy. 

The  value  of  the  complainants'  interest  is  alleged  by  the  bill  to 
have  consisted  in  the  intention  of  Black  to  sell  the  lands  to  the  com* 
plainants  for  less  than  their  fair  value ;  and  this  intention  is  alleged 
to  have  been  actually  executed  by  Black,  by  a  sale  to  the  defendants 
at  a  price  far  less  than  he  could  have  obtained  from  others,  under  the 
belief  that  this  abatement  of  price  was  for  the  benefit  of  the 
[  *  278  ]  complainants.  If  this  were  so,  *  it  could  not  be  doubted 
that  the  complainants'  interest  was  a  valuable  one,  and  that 
its  value  was  capable  of  being  precisely  ascertained ;  for  it  would 
then  amount  to  the  sum  which  Black  thus  abated  from  the  market 
price  of  the  lands. 

But  the  proofs  not  only  fail  to  show  that  Black  intended  to  abate 
any  thing  from  the  price,  but  they  leave  no  doubt  that  he  actually 
sold  the  lands  for  their  fair  market  value,  without  any  abatement 
whatever.  The  complainants  have  taken  his  testimony,  and  he  de- 
clares that  he  did  not  consider  the  complainants  had  any  legal  or 
equitable  claims  originating  from  the  contracts ;  that  he  never  in- 
tended  to  make  them  any  allowance  or  consideration  on  the  renewal 
of  the  bonds  or  contracts ;  that  when  he  sold  the  lands,  he  did  not 
consider  that  he  had  made  any  deduction  on  account  of  any  claims 
of  the  complainants ;  that  if  any  other  person  had  offered  him  more 
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for  the  lands  than  Paulk  did,  he  should  have  sold  them  to  such  other 
person ;  and  if  Paulk  had  not  taken  the  lands  at  $30,000,  he  should 
have  sold  at  that  price  to  any  one  who  offered  it.  So  far,  therefore, 
as  respects  the  motives  of  Black,  and  his  own  views  of  the  nature  of 
the  transaction,  his  testimony  is  in  direct  conflict  with  the  allegations 
in  the  bilL  And  so  far  as  it  tends  to  prove  that  he  did  not  sell  the 
lands  for  less  than  he  could  have  obtained  from  others,  but  demanded 
and  received  the  fair  market  price  for  them,  it  is  corroborated  by 
every  witness  who  has  been  examined  concerning  its  value.  Dwinal 
and  George  N.  Black,  two  of  the  complainants'  witnesses,  say  $30,000 
was  a  fair  price  for  the  lands ;  and  Addison  Dodge,  who  is  proved  to 
be  a  person  of  uncommon  experience  and  judgment  concerning  the 
timber  lands  of  that  country,  and  whose  testimony  was  taken  by  the 
defendants,  explored  these  lands  in  1843  for  Black,  and  reported  to 
him  that  $30,000  was  all  they  were  worth ;  and  he  testifies  that  this 
was  his  opinion,  formed  from  a  careful  eitamination.  Though  Black 
does  not  so  state,  there  can  be  no  doubt  that  he  fixed  this  price  in 
consequence  of  Dodge's  report  to  him ;  for  he  employed  Dodge  to 
make  the  examination,  and  he  expresses  in  his  deposition  entire  con- 
fidence in  his  skill  and  integrity.  It  follows  from  this,  as  well  as 
from  what  Black  directly  testifies  to,  that  the  price  at  which  the 
lands  were  actually  sold,  was  fixed  as  the  fair  market  value  of  the 
lands,  for  which  Black,  as  an  agent  to  sell,  was  willing  to  sell  them 
to  any  one,  though  he  preferred  to  sell  to  the  complainants,  if  no  one 
should  offer  more. 

It  is  true.  Black  at  first  demanded  of  Paulk  $43,206  for  these  lands. 
This  was  before  the  sale  by  Paulk  to  Davis,  of  the  complainants'  in- 
terests; and  it  has  been  argued  that,  as  the  lands  were  actu- 
ally obtained  for  $30,000,  this  proves  that  Davis  was  *  bene-  [  *  279  ] 
fited  by  the  acquisition  of  the  complainants'  interest  to  the 
extent  of  $13,000.  If  Davis,  when  he  purchased  the  complainants^ 
interests,  had  been  aware  that  Black  asked  $43,000  for  the  lands, 
and  had  been  willing  to  acquire  the  complainants'  interest  to  en- 
deavor thereby  to  get  them  for  a  less  sum,  this  would  have  a  tendency 
to  prove  that  he  was  willing  to  give  somewhere  about  $43,000,  and 
that  any  reduction  below  that  sum  might  be  treated  as  the  value  of 
the  complainants'  interests.  But  it  is  explicitly  denied  by  the  answers 
of  Paulk  and  Davis,  and  there  is  nothing  in  the  case  to  control  that 
denial,  that  Davis  knew,  when  he  negotiated  with  Paulk,  that  Black 
asked  $43,000  for  the  lands. 

We  think  the  fair  result  of  the  evidence  is,  that  Paulk  concealed 
this  fact  from  Davis,  and  that  Davis  believed  he  could  get  the  lands 
for  one  dollar  per  acre.  So  that  he  actuaUy  paid  the  fair  value,  and 
something  more  than  he  expected  to  pay. 
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Upon  these  facts,  we  are  unable  to  come  to  the  conclasion,  that 
when  the  complainants  parted  with  this  expectancy  of  good-will 
from  Black  for  $1,050,  they  received  less  than  they  could  have  justly 
obtained;  or  that,  when  Davis  purchased,  he  got  any  appreciable 
pecuniary  advantage  from  representing  the  complainants. 

Upon  this  ground,  therefore,  the  case  fails. 

But  inasmuch  as  there  are  charges  of  fraud  contained  in  the  bill, 
we  think  it  proper  briefly  to  examine  them. 

As  respects  the  two  defendants,  McCrillis  and  Pickering,  they  -were 
not  connected  with  the  purchase  from  Paulk  by  Davis.  They  came 
into  the  purchase  subsequently,  in  the  manner  stated  in  their  an- 
swers, which  it  is  unnecessary  to  detail,  and  there  is  no  evidence 
which  tends  to  show  that  they  were  guilty  of  any  fraud. 

In  reference  to  Paulk  and  Davis,  there  are  circumstances  which, 
if  unexplained,  would  certainly  be  fraught  with  much  suspicion,  to 
say  the  least 

After  the  sale  by  Paulk  to  Davis  of  the  complainants'  interests, 
Paulk  continued  to  act  in  the  negotiation  with  Black,  and  it  is  ad- 
mitted that  he  received  $1,500  from  Davis.  But  the  explanation 
offered  is,  that,  from  the  necessity  of  the  case,  Paulk  must  continue 
to  negotiate  with  Black  as  if  for  the  complainants ;  that  they  under- 
stood he  was  to  do  so ;  that  only  in  this  way  could  their  expectancy 
of  favor  from  Black  be  sold;  and  that  no  contract  was  made  or 
understanding  had  with  Davis  by  Paulk,  save  what  appears  on  the 
face  of  the  papers,  that  Davis  was  to  pay  him  for  his  services  subse- 
quent to  the  assignment  That,  when  Davis  gave  his  notes  to  Black, 
the  latter  required  a  surety,  and  the  parties  being  at  £118- 
[  •  280  ]  worth,  *  Davis,  for  the  first  time,  requested  Paulk  to  sign 
the  notes.  That  Paulk  at  first  declined,  saying  he  was  in- 
solvent, but  at  last  consented  on  being  assured  that  Davis  would  pay 
him  what  Pickering,  a  mutual  friend,  should  say  was  proper,  and 
Pickering  afterwards  fixed  the  sum  at  $1,500  for  aU  his  services.  The 
answers  of  both  Davis  and  Paulk  deny,  with  clearness  and  precision, 
every  charge  of  fraud,  and  especially  negative  the  fact  that  this  pay- 
ment of  $1,500  had  any  connection  with,  or  influence  upon,  the  sale 
by  Paulk  to  Davis  of  the  complainants'  interest  Their  account 
of  the  matter  may  be  true.  There  is  no  evidence  to  prove  it  is 
not  so,  and,  grave  as  the  causes  of  suspicion  may  be,  they  are  not 
sufficient  to  overcome  these  precise  and  clear  statements  in  the 
answers. 

The  letters  of  Paulk  to  the  complainant  Miller,  and  his  failure  to 
give  him  notice  of  an  inquiry  by  Black,  what  was  the  most  they 
could  afford  to  pay,  are  relied  on  to  show  that  Paulk  kept  Miller  in 
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ignorance  of  the  material  facts,  and  pressed  him  to  a  sale  in  undue ' 
and  unnecessary  haste,  and  with  unfair  intentions. 

In  his  note  of  the  24th  of  October,  1844,  Paulk  tells  Miller,  that 
"  what  is  done  with  Col.  Black  must  be  done  this  week."  It  does 
not  appear  affirmatively  that  Black  had  said  so,  and  he  does  not  re- 
member saying  so.  But  after  the  lapse  of  six  years,  he  might  have 
forgotten  it,  if  he  did  say  so,  and  he  testifies  that  he  does  not  recollect 
the  particulars  of  the  different  conversations  with  PauUc.  But,  how- 
ever this  may  be,  the  negotiations  actually  went  on  until  the  16th  of 
November,  before  a  sale  was  made  by  Paulk,  and,  upon  learning 
from  Miller  that  he  thought  he  could  effect  something  by  personally 
visiting  Black,  he  wrote  to  Miller,  informing  him  he  had  sold  the 
bonds  for  $1,050,  but  that  he  had  obtained  the  consent  of  the  pur- 
chasers to  suspend  the  transfer  until  the  25th  of  November;  that  they 
were  not  willing  to  wait  longer,  because  they  desired  to  operate  on 
the  lands  the  coming  winter,  and,  in  order  to  do  so,  the  matter  must 
be  decided  on  immediately;  and  he  then  strongly  urges  Miller  to 
come  at  once  to  Bangor,  in  season  to  avail  himself  of  the  contract 
he  had  made,  if  he  should  find  that  to  be  most  for  his  interest  This 
letter  he  sent  to  him  by  express,  to  insure  its  reception  in  season. 

This  can  hardly  be  reconciled  with  the  charges  in  the  bill,  or  the 
deductions  made  by  the  complainants  firom  some  of  the  circum- 
stances, that  Paulk  had  unduly  hastened  the  transfer,  and  intended 
to  keep  Miller  in  the  dark,  and  to  sell  to  Davis  for  less  than  he  might 
have  obtained  from  another. 

Upon  consideration  of  the  charges  of  fraud  in  the  bill,  and  the 
answers  denying  those   charges,  and  the  proofs  in  the  case,  we 
are  of  opinion  that  the  complainants  have  failed  to  make 
*  out  the  fraudulent  combination  between  Paulk  and  Davis,  [  *  281  ] 
which  they  have  alleged,  and  that  upon  this  ground  also 
the  bill  must  be  dismissed. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


HoLLiNoswoRTH  Maoniao,  Danibl  Smith*  Maoniac,  and  William 
Jardine,  late  trading  under  the  Firm  of  Magniac  and  CompanTi 
Appellants,  v.  John  B.  Thomson. 

15  H.  281. 

A  debtor,  arrested  on  a  ca,  sa,  agreed  with  the  creditor  to  make  up  an  issue,  npon  the  qnes- 
tion  whether  he  had  the  means  of  paying  the  debt,  and  to  give  secnritj  to  abide  the  evtsnt 
this  he  did,  and  was  discharged  from  arrest,  under  the  agreement  which  was  "  without  pre- 
judice to  the  plaintiffs  rights,  &c."  Held,  1 .  That  the  discharge  from  the  ca.  sa,  left  noth- 
ing to  the  creditor  save  the  agreement  and  its  fruits ;  2.  That  the  saving  "  without  pre- 
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judicG,  &c.,  meant  prcjadice  to  the  creditor's  rights  under  the  agreement,  not  to  his  righti 
as  a  judgment  creditor  to  proceed  against  the  person  or  property  of  the  debtor  under  a  new 
execution ;  3.  That  by  the  discharge  on  the  ca.  sa.  the  judgment  was  extinguished. 

The  case  is  stated  in  the  opinion  of  the  court  The  agreement 
between  the  debtor  and  the  creditor,  referred  to,  was  as  follows : 

Mag^niac  v.  Ifiomsan.     No,  18,   Circuit  Court  of  the  United   States^ 

Pennsylvania  District,  October,  1826. 

Defendant  having  been  taken  by  co.  sa.  in  this  suit,  at  his  instance 
it  is  agreed  that  he  be  set  at  liberty  on  giving  security  to  abide  the 
event  of  an  issue  to  be  formed  for  ascertaining,  by  judicial  decision, 
whether  he  has  the  means,  by  the  property  in  his  marriage  settlement 
or  otherwise,  of  satisfying  the  judgment,  which  issue  is  to  be  formed 
by  plaintiff's  affirmance  and  defendant's  denial  of  such  means ;  both 
parties  hereby  consenting  to  try  such  issue  at  the  ensuing  session  of 
the  circuit  court  of  the  United  States  for  this  district,  on  the  merits, 
without  regard  to  form  or  to  the  time  when  the  jury  may  be  sum- 
moned ;  it  being  expressly  acknowledged  by  defendant  that  this  agree- 
ment is  made  for  his  accommodation,  without  any  prejudice  what- 
ever to  arise  to  the  plaintiff's  rights  by  the  defendant's  enlargement 
on  security  as  aforesaid  or  otherwise  howsoever. 

April  8, 1830.  John  R,  Thomson. 

I  hereby  become  answerable  for  the  performance  of  the  terms  above 
stated,  which  I  guarantee.  R.  F.  Stockton 

Witness,  J.  P.  Norris,  Jr. 

On  the  part  of  the  plaintiffs  in  this  case,  I  hereby  consent  to  tilie 
defendant's  enlargement  on  the  terms  stated  in  his  within  proposition 
and  agreement  of  this  date. 

9th  April,  1830.  C.  J.  Inobrsoll,  AUomey. 

E.  Ingersoll  and  G.  Ingersoll,  Jr.,  for  the  appellants. 

John  M  Read  and  CadwdUader,  contra. 

[  *  296  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the   circuit  court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania. 

The  appellants,  by  their  bill  in  the  circuit  court,  alleged  that,  being 
creditors  of  the  appellee  in  a  very  large  amomit  of  money  previously 
lent  and  advanced  to  him,  they,  in  the  year  1828,  instituted  their 
action  for  its  recovery  on  the  law  side  of  the  court,  when  it  was 
agreed,  by  writing  filed  of  record,  that  ajudgment  should  be  entered 
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against  the  appellee  as  of  the  26th  of  November,  1827,  in  favor  of 
the  appellants,  for  the  sum  of  $22,191.71.  That  this  judgment,  with 
a  large  accumulation  of  interest,  remained  unappealed  from  and  un- 
satisfied, either  in  whole  or  in  part  That  the  appellants,  after  ob- 
taining this  judgment,  believing  that  the  appellee  was  possessed  of 
concealed  means  of  satisfying  it,  and  especially  that  when  in  a  state 
of  insolvency,  and  with  a  view  of  defeating  his  creditors,  he^  had  set- 
tled upon  his  wife  a  large  amount  of  property,  and,  as  afterwards  ap- 
peared, made  transfers  of  property  to  her  between  the  date  of  the 
judgment  and  of  the  execution  thereon,  they  sued  out  upon  the  said 
judgment  a  writ  of  capias  ad  saUsfaciendum^  returnable  to  the  April 
term  of  the  court,  1830,  and  in  virtue  of  that  process  caused  to  be 
taken  into  actual  custody  the  body  of  the  appellee.  That  under  the 
exigency  of  this  process  and  arrest,  the  appellee  would  have  been 
compelled  to  continue  in  close  confinement,  or  could  have  obtained 
his  release  therefrom  solely  by  the  laws  of  Pennsylvania  passed  for 
the  relief  of  insolvent  debtors,  which  laws  would  have  exacted  of 
the  appellee  an  assignment  to  his  creditors  of  all  estate,  property,  or 
interests  whatsoever,  held  by  himself  or  by  others  for  him, 
or  unlawfully  settled  upon  his  *  wife ;  and  would  have  con-  [  *  297  J 
ferred  upon  him  only  an  immunity  against  further  bodily  re- 
straint by  reason  of  the  non-payment  of  such  debts  as  were  due  and 
owing  firom  him  at  the  date  of  such  proceedings  in  insolvency ;  but 
that  the  appellee,  being  at  the  time  of  his  arrest  a  citizen  of  the 
State  of  New  Jersey,  could  not  have  been  admitted  to  the  benefits  of 
the  insolvent  laws  of  Pennsylvania  until  after  remaining  three  months 
in  actual  confinement  under  the  writ  of  capias  ad  satisfaciendum. 

That  on  the  19th  of  November,  1825,  a  marriage  contract  was  ex- 
ecuted between  the  appellee  and  Annis  Stockton,  his  intended  wife, 
and  Richard  Stockton,  the  father  of  said  Annis,  by  which  agreement 
the  said  Richard  Stockton  was  invested  with  a  large  amount  of  real 
and  personal  property  in  trust  for  the  benefit  of  the  appellee  and  his 
intended  wife  during  their  joint  lives,  and  if  the  said  appellee  should 
survive  his  intended  wife  and  have  issue  bv  her,  in  trust  for  his  bene- 
fit  and  for  the  maintenance  and  support  of  his  family ;  and  if  there 
should  be  no  child  or  children  of  the  said  marriage,  then  after  the 
death  o^  the  husband  or  wife,  in  trust  to  convey  the  property  to  the 
survivor  in  fee-simple. 

That  the  appellee  being  arrested  and  in  actual  custody  under  the 
capias  ad  satisfadendumj  sued  out  as  aforesaid,  it  was  then  and  there 
agreed  in  writing,  between  the  appellants  and  the  appellee,  that  the 
former  should,  without  prejudice  to  their  rights  and  remedies  against 
tiie  latter,  permit  him  to  be  forthwith  discharged  firom  custody  undei 
VOL.  XX.  44 
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the  said  process,  and  that  the  appellee  should  go  to  the  next  session 
of  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  and  on  the  law  side  of  that  court  make  up  an  issue 
with  the  appellants,  to  try  the  question  whether  the  appellee  was  pos- 
sessed of  the  means,  either  m  or  out  of  the  marriage  settlement,  of 
satisfying  the  judgment  against  him ;  the  said  issue  to  be  tried  with- 
out regard  to  form,  or  to  the  time  when  the  jury  for  the  trial  whereof 
should  be  summoned,  the  appellee  also  giving  security  to  abide 
the  result  of  the  trial  of  said  issue.  That  upon  the  execution  of  this 
agreement,  the  appellee  was  released  from  custody,  and  the  marshal 
for  the  eastern  district  of  Pennsylvania,  to  whom  the  writ  of  capias 
ad  respondendum  was  directed,  made  a  return  upon  the  writ  that  he 
bad  taken  the  body  of  the  appellee  into  custody,  and  that  he  had 
Deen  discharged  by  the  consent  and  direction  of  the  appellants.  That 
the  trial  of  the  issue,  which  was  provided  for  in  the  said  agreement,  ac- 
tually took  place,  and  resulted  in  a  verdict  by  which,  so  far  as  con- 
cerned the  purposes  of  the  said  trial,  it  was  found  that  the  appellee 
had  not  the  means,  either  in  or  out  of  the  said  marriage  settlement,  of 

satisfying  the  judgment  of  the  appellants. 
[  *  298  ]  *  The  bill  alleges  that  by  the  force  and  effect  of  the  agree- 
ment in  writing  and  of  the  proceedings  in  pursuance  thereof^ 
ttie  appellee  obtained  no  further  or  other  right  or  advantage,  than  a 
present  discharge  from  close  custody,  and  the  judgment  of  a  oourt 
of  competent  jurisdiction  that  he  was  then  possessed  of  no  means, 
whether  in  or  out  of  the  said  mairiage  settlement,  wherewith  to  sat- 
isfy the  judgment  of  the  appellants.  It  further  states,  that  since  the 
judgment  upon  the  issue  made  up  and  tried  as  aforesaid,  the  wife  of 
the  appellee  had  died  without  issue,  and  in  consequence  of  that  fact 
all  estate  and  property  vested  in  the  trustee  by  the  marriage  settle- 
ment, and  found  by  the  issue  tried  as  aforesaid  to  be  then  protected 
thereby  from  the  creditors  of  the  appellee,  had  become  the  absolute 
property  and  estate  of  the  appellee,  and  had  either  by  the  original 
trustee  in  the  marriage  settlement  or  by  his  successor,  been  conveyed 
and  delivered  over  to  the  appellee  as  his  own  estate  and  property, 
free  and  clear  of  any  trust  whatsoever. 

That  the  trust  created  by  the  marriage  settlement,  and  by  which 
the  above  property  comprised  therein  was  adjudged  to  be  protected 
against  creditors,  having  expired  by  its  own  limitation,  that  property 
had  become  liable  to  the  creditors  of  the  appellee  who  was  bound 
to  a  full  account  of  the  value  thereof  and  for  the  satisfaction  of  the 
rights  and  demands  of  the  appellants  out  of  the  same.  That  the  ap- 
pellants had  accordingly  applied  to  the  appellee  for  payment  of  their 
judgment,  to  be  made  out  of  the  property  comprised  in  and  protected 
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by  the  marriage  settleinent  or  out  of  any  other  resources  at  his  com- 
mand, but  had  been  met  by  a  refusal  on  the  part  of  the  appellee, 
founded  not  upon  his  inability  to  satisfy  the  just  claim  of  the  appel- 
lants for  money  actually  loaned,  but  upon  an  alleged  exemption  from 
all  liability  resulting  from  the  facts  of  his  having  been  once  arrested 
under  a  capias  ad  satisfaciendum^  and  subsequently  released  from  cus- 
tody by  consent  of  the  appellan1».  The  biU  alleges  this  refusal,  and 
the  foundation  on  which  it  is  placed,  to  be  in  direct  violation  of  the 
written  agreement,  which  explicitly  declared  that  it  was  made  for  the 
accommodation  of  the  appellee,  and  without  any  prejudice  whatever 
to  arise  to  the  plaintiff's  (the  appellants')  rights,  by  the  defendant's 
(the  appellee's)  enlargement.  It  charges  the  refusal  and  objection 
now  interposed  to  be  fraudulent,  and  made  in  bad  faith,  and  as  such, 
though  it  might  avail  at  law  to  embarrass  or  prevent  the  enforcement 
of  the  judgment  of  the  appeUants,  yet  that  a  court  of  equity  should 
prohibit  a  resort  thereto  on  account  of  its  unconscientipus  and  fraud- 
ulent character.  The  bill  concludes  with  a  prayer,  that  the  appellee 
may  be  enjoined  from  setting  up,  as  a  discharge  from  the 
judgment  against  him,  his  release  firom  custody  under  *the  [  *  299  ] 
circumstances  of  the  case  set  forth;  that  an  account  may  be 
taken  of  the  several  subjects  of  property  comprised  in  the  marriage 
settlement,  and  of  the  rents,  profits,  interest,  and  dividends  accruing 
therefrom,  since  the  death  of  the  wife  of  the  appellee ;  that  satisfac- 
tion out  of  those  subjects,  of  the  judgment  and  claim  of  the  appel- 
lants may  be  decreed  ;  the  bill  seeks  also  for  general  relief. 

To  this  bill  the  appellee,  (the  defendant  in  the  circuit  court,)  de- 
murred, assigning,  for  causes  of  demurrer,  that  if  the  taking  into  cus- 
tody of  the  body  of  the  defendant  under  the  capias  ad  satisfaciendtmi 
was  a  legal  discharge  of  the  alleged  debt,  the  complainants  are  not 
relievable  in  equity  from  the  effect  thereof  for  or  by  reason  of  any  act, 
matter,  or  thing  in  the  bill  alleged ;  and  if  the  taking  into  custody 
was  not  such  a  legal  discharge,  then  the  complainants  have  full,  ade- 
quate, and  complete  remedy  at  law ;  and  further  that  the  taking  into 
custody  under  the  said  writ  was  and  is  to  be  deemed  to  have  been  a 
discharge  and  extinction  of  this  judgment  of  the  plaintiffs  at  law,  and 
a  discharge  and  extinction  as  well  at  law  as  in  equity  of  the  debt  fox 
which  the  same  was  obtained ;  and  the  cause  coming  on  to  be  heard 
upon  the  demurrer,  the  court  by  its  decree  sustained  the  demurrer  and 
dismissed  the  complainants'  bill  with  costs. 

The  correctness,  or  incorrectness  of  the  decree  thus  pronounced, 
are  now  the  subjects  of  our  consideration. 

Extensive  or  varied  as  may  be  the  range  of  inquiry  presented  by 
the  bill  with  respect  to  what  is  therein  averred  to  appertain  to  the 
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merits  of  this  controversy,  or  to  the  charaxster  of  the  acts  of  the  par- 
ties thereto,  the  view  and  the  action  of  this  court  in  relation  to  that 
cause  must  be  narrowed  necessarily  to  the  questions  of  law  arising 
upon  the  demurrer.  In  approaching  these  questions  there  may  be 
propounded  as  postulates  or  legal  truisms,  admitting  of  no  dispute, 
the  following  propositions  :  — 

1.  That  wherever  the  rights  or  the  situation  of  parties  are  dearly 
defined  and  established  by  law,  equity  has  no  power  to  change  or  un- 
settle those  rights  or  that  situation,  but  in  all  such  instances  the 
maxim  equitas  sequitv/r  legem  is  strictly  applicable.  2.  That  wher- 
ever there  exists  at  law  a  complete  and  adequate  power,  either  for 
the  prosecution  of  a  right  or  the  redressing  of  a  wrong,  courts  of 
equity,  with  the  exception  of  a  few  cases  of  concurrent  authority, 
have  no  jurisdiction  or  power  to  act. 

To  the  test  of  these  rules  the  case  before  us,  in  common  with  every 
appeal  to  equity,  should  be  brought,  and  if  the  effect  of  such  test 
should  prove  to  be  adverse,  that  effect  should  be  sought  in  the  char- 
acter of  the  appeal  itself,  and  not  in  objections  to  maxims  which  ju- 
dicial experience  and  wisdom  have  long  established.     Re- 
[  *  300  ]  curring  now  to  the  history  of  this  cause,  let  us  inquire  *what 
was  the  precise  situation  of  the  parties,  what  their  legal 
lights  and  responsibilities  at  the  date  of  the  judgment  and  arising 
there&om,  what  have  been  their  acts  and  proceedings  subsequently 
to  that  judgment,  and  the  consequences  flowing  from  their  acts  to 
their  previous  relative  position.     Upon  the  recovery  of  their  judg- 
ments the  appellants  had  their  election  of  any  of  the  modes  of  final 
process  known  to  the  courts  of  law,  or  they  might  in  equity  have 
impeached  the  marriage  settlement  for  any  vice  inherent  in  its  con- 
sideration, or  for  an  attempt  fraudulently  to  interpose  that  settlement 
between  the  appellants'  judgment  and  its  legal  satisfaction.     But  in 
their  election  of  any  of  the  forms  of  final  process,  the  appellants 
must  be  held  to  have  known  the  nature  of  that  process,  and  the  coo- 
sequences  incident  to  its  choice  and  consummation.     To  permit  an 
ignorance  of  these,  or  in  other  words  an  ignorance  of  the  law,  to  be 
alleged  as  the  foundation  of  rights,  or  in  excuse  for  omissions  of 
duty,  or  for  the  privation  of  rights  in  others,  would  lead  to  the 
most  serious  mischief,  and  would  disturb  the  entire  fabric  of  social 
order.     In  choosing  the  writ  of  capias  ad  satisfaciendum^  therefore,  for 
the  enforcement  of  their  judgment,  the  appellants  can  derive  no  ben- 
efit from  a  presumption  of  ignorance  or  misapprehension  as  to  the 
effects  of  calling  into  activity  this  severest  and  sternest  attribute  of 
the  law.     Such  a  presumption  is  wholly  inadmissible.     They  must 
be  affected  with  knowledge  of  whatever  has  been  settled  as  to  ^he 
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nature  of  this  writ,  and  of  whatever  regularly  follows  a  resort  to  its 
use.  They  were  bound  to  know,  Ist,  that  the  service  of  a  capias  ad 
satisfaciendum^  by  taking  into  custody  the  body  of  the  debtor,  oper- 
ates a  satisfaction  of  the  debt ;  and  for  that  reason  deprives  the  cred- 
itor of  all  recourse  to  the  lands,  or  chattels,  or  property  of  any  de- 
scription belonging  to  his  debtor.  For  a  doctrine  well  settled  and 
familiar  as  is  that,  it  may  appear  superfluous  to  cite  authorities ;  but 
we  may  refer  to  some  of  these,  commencing  with  the  early  cases  of 
Foster  v.  Jackson,  Hob.  52 ;  Williams  and  Cutteris,  Cro.  Jac.  136, 
and  RoUe's  Abr.  903 ;  and  coming  down  through  the  more  modern 
authorities  of  Mr.  Justice  Blackstone's  Commentaries,  vol  3,  p.  415 ; 
4  Burrow,  2482 ;  1  T.  R.  557 ;  2  East,  243,  and  13  Ves.  193.  To 
these  cases  might  be  added  many  decisions  in  the  courts  both  of  Eng- 
land and  in  the  different  States  of  this  country ;  and,  as  conclusive 
of  the  same  doctrine,  in  this  court  the  case  of  Snead  v.  M'Coull,  12 
How.  407.  So  unbending  and  stringent  was  the  application  of 
the  doctrine  maintained  by  the  earlier  cases,  that  prior  to  the  statute 
of  21st  Jaa  1,  cap.  24,  the  death  of  a  debtor  whilst  charged  in  exe- 
cution, an  event  which  rendered  the  process  absolutely  unavailable  to 
the  creditor,  deprived  the  latter  nevertheless  of  a  right  to  a 
further  •execution  ;  the  jealousy  of  the  common  law  deny-  [  *  301  ] 
ing  to  him  any  power  beyond  that  he  had  exerted  in  the 
privation  of  the  personal  liberty  of  the  debtor.  The  statute  of  James 
authorized  the  exception  of  the  death  of  the  debtor  to  this  inhibition 
of  the  common  law,  and  to  this  exception  has  been  added  the  in- 
stances of  escape  or  rescue,  seemingly  upon  the  ground  that  in  these 
instances  the  debtor  should  not  be  regarded  as  legally  out  of  custody. 
The  taking  of  a  body  under  a  capiat  ad  satisfaciendum  being  thus 
held  the  complete  and  highest  satisfaction  of  the  judgment,  it  would 
follow  ex  consequent^  that  a  discharge  of  the  debtor  by  the  creditor 
would  imply  an  acknowledgment  of  such  satisfaction,  or  at  any  rate 
would  take  from  that  judgment  the  character  of  a  warrant  for  resort- 
ing to  this  highest  satisfaction  in  repeated  instances  for  the  same  de- 
mand. But  the  authorities  have  not  stopped  short  at  a  mere  technical 
restraint  upon  the  creditor  who  may  seek  to  repeat  the  arrest  of  the 
debtor  whom  he  once  had  in  confinement ;  they  have  gone  the  length 
of  declaring,  that  if  a  person  taken  on  a  capias  ad  respondendum  was 
discharged,  the  plaintiff  had  no  further  remedy,  because  he  had  deters 
mined  the  choice  by  this  kind  of  execution,  which,  affecting  a  man's 
liberty,  is  esteemed  the  highest  and  most  rigid  in  the  law.  See  the 
cases  from  Hobart,  Croke  Jac.,  and  RoUe's  Abr.,  before  cited.  Again, 
it  hsM  been  ruled  that  if  the  plaintiff  consent  to  the  defendant  being 

discharged  out  of  execution,  though  upon  an  agreement,  he  cannot 

44* 
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afterwards  retake  him,  although  the  security  given  by  the  defendant 
on  his  discharge  should  be  set  aside.  4  Burr.  2482 ;  1  T.  R.  557  ;  3 
East,  243 ;  and  the  Lord  Chancellor,  in  13  Yes.  193,  uses  this  explicit 
language  :  <'  It  is  clear,  that,  by  taking  the  body  in  execution,  the  debt 
is  satisfied  to  all  intents  and  purposes.'^ 

Many  American  cases  may  be  avouched  in  support  of  the  same 
doctrine.  In  the  case  of  The  United  States  v.  Stansbury,  1  Pet  573, 
Chief  Justice  Marshall  says :  ^'  It  is  not  denied  that  at  common  law 
the  release  of  a  debtor  <  whose  person  is  in  execution,'  is  a  release  of 
the  judgment  itsel£  The  law  wiU  not  permit  a  man  to  proceed  at 
the  same  time  a^^nst  the  person  and  estate  of  his  debtor ;  and  when 
the  creditoir  has  elected  to  take  the  person,  it  presumes  satisfaction  if 
the  person  be  voluntarily  released.  The  release  of  the  judgment  is, 
therefore,  the  legal  consequence  of  the  voluntary  release  of  the  person 
by  the  creditor." 

In  the  case  of  Wendrum  v.  Parker,  2  Leigh,  361,  it  is  said  by  Cair, 
J.,  that  the  '^  levy  of  a  ca.  sa.  and  the  release  of  the  debtor  firom  exe- 
cution by  the  plaintiff  or  his  agent,  b  an  extinguishment  of  the  debt, 
I  have  considered  as  well  settled  as  any  point  can  be  by  an 
[  *  302  ]  unbroken  series  of  decisions."  And  in  •the  case  of  Noyes 
V.  Cooper,  5  Leigh,  186,  Brockenbrough,  J.,  says :  <<  It  has 
been  undoubtedly  established  by  a  series  of  decisions,  that  where  a 
defendant  in  execution  has  been  discharged  from  imprisonment  by 
direction  or  with  the  consent  of  the  plaintiff,  no  action  will  ever  again 
lie  on  the  judgment,  nor  can  any  new  execution  issue  on  that  judg- 
ment, even  though  the  defendant  was  discharged  on  an  express  under- 
standing that  he  should  be  liable  again  to  be  taken  in  execution  on 
his  failure  to  comply  with  the  terms  on  which  the  discharge  took 
place." 

Upon  a  collation  of  the  authorities  applicable  to  the  acts  and  pro- 
ceedings of  the  parties  to  this  controversy  at  the  time,  and  subse- 
quently to  the  judgment  in  favor  of  the  appellants  against  the  appellee, 
we  are  led  to  the  following  conclusions,  namely,  that  by  suing  out 
a  capias  ad  satisfaciendum  upon  their  judgment,  and  by  taking  into 
actual  custody  tlie  body  of  the  appellee  under  this  process,  the  appel- 
lants had  obtained  that  complete  and  highest  satisfaction  of  their 
demand,  of  which  they  could  be  deprived  only  by  the  act  of  Grod, 
by  operation  of  law,  or  by  their  own  acknowledgment,  or  by  a  release 
of  their  debtor ;  that  by  entering  into  the  arrangement  stated  in  the 
bill,  and  by  discharging  the  appellee  from  custody,  the  appellants  have, 
in  all  legal  intendment,  admitted  satisfaction  of  their  demand,  re- 
leased the  appellee  firom  all  liability  therefor,  and  destroyed  every 
effect  of  their  judgment  as  the  foundation  of  legal  rights,  Such  being 
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our  conclusions  upon  this  branch  of  the  case,  and  the  same  conclu 
sions  being  implied  in  the  application  of  the  appellants  for  equitable 
interposition,  the  inquiry  here  presents  itself,  whether  a  court  of  equity 
can  be  called  upon  to  advocate  or  impair,  or  in  any  manner  or  degree, 
to  interfere  with  clear,  ascertained,  and  perfect  legal  rights  ?  The 
simple  statement  of  such  an  inquiry  suggests  this  ready  and  only 
correct  reply:  — 

Equity  may  be  invoked  to  aid  in  the  completion  of  a  just  but  im- 
perfect legal  title,  or  to  prevent  the  successful  assertion  of  an  uncon- 
scientious and  incomplete  legal  advantage;  but  to  abrogate  or  to 
assail  a  perfect  and  independent  legal  right,  it  can  have  no  pretension. 
In  all  such  instances,  equity  must  follow,  or  in  other  words,  be  sub- 
ordinate to  the  law.  With  the  view  doubtless  of  giving  color  to  their 
application,  the  appellants  have  intimated,  (for  they  can  hardly  be 
said  to  have  charged  it  positively  and  directiy,)  that  the  marriage  set- 
tiement  of  the  appellee  was  made  in  fraud  of  his  creditors,  and  they 
have  directiy  averred  that  the  refusal  of  the  appellee  after  the  death 
of  his  wife  to  apply  the  property  comprised  in  that  settlement,  in 
satisfaction  of  the  judgment  of  the  appellants,  was  at  once 
fraudulent,  and  in  direct  violation  of  the  agreement  in  •pur-  [  *  303  ] 
suance  of  which  the  appellee  was  discharged  from  custody. 
With  respect  to  each  of  these  allegations,  however,  the  appellants  are 
entirely  deficient  in  their  proofs,  and  in  the  latter,  the  statement  does 
not  accord  with  the  document,  that  is,  the  written  agreement  between 
the  parties  on  which  this  averment  is  founded.  No  evidence  seems 
to  have  been  adduced  upon  the  trial  which  took  place  in  pursuance 
of  the  agreement,  to  impeach  the  fairness  of  the  marriage  contract ; 
and  the  absence  of  any  attempt  to  establish  its  unfairness,  together 
with  the  charge  of  the  court  to  the  jury,  would  seem  to  exclude  the 
existence,  or  at  that  time  the  belief  of  the  existence,  of  fraud  in  the 
settiement.  The  agreement  entered  into  at  the  time  of  the  appellee's 
release  from  custody  contains  no  stipulation  that  he  would  hold  him- 
self liable  to  another  execution  dependent  on  the  event  that  the  issue 
contemplated  by  that  agreement,  or  that  he  would  consider  the  judg- 
ment as  still  in  full  force  against  him.  And  if  there  had  been  a  stip- 
ulation of  the  kind,  we  have  seen  that  it  could  not  have  averted  the 
consequences  flowing  from  the  discharge  of  the  appellee  from  cus- 
tody ;  but  the  only  conditions  for  which  the  appellee  covenanted  were 
that  he  would  make  up  and  try  the  bsue  proposed  and  would  abide 
the  result  of  the  trial ;  with  both  of  which  conditions  the  appellee 
has  literally  complied.  This  charge  of  fraud  then,  even  if  it  could  in 
any  aspect  of  this  question  have  been  available,  is  entirely  unsus* 
fcained. 
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With  regard  to  the  question  raised  by  the  demurrer  as  to  the  obli- 
gation of  the  appellants  to  pursue  their  remedy  at  law,  under  the 
allegation  in  the  bill,  that  such  legal  remedy  had  been  reserved  to 
them  by  the  terms  of  the  agreement,  there  can  be  no  doubt,  upon  the 
supposition  that  this  remedy  remained  unimpaired,  that  the  appel- 
lants could  not  arbitrarily  abandon  it,  and  seek  the  interposition  of 
equity  in  a  matter  purely  legal.  The  averment  therefore,  by  the  ap- 
pellants, of  the  continuation  of  their  judgment,  and  of  their  right  to 
enforce  it  by  execution  in  all  their  original  force  and  integrity,  is 
wholly  irreconcilable  with  any  known  head  or  principle  of  equity  ju- 
risdiction, and  their  bill  is  essentially  obnoxious  to  objection  on  that 
account. 

We  are  of  the  opinion  that  the  decree  of  the  circuit  court,  sustaining 
the  demurrer  to  the  bill  of  the  'appellants,  (the  complainants  in  the 
circuit  court,)  is  correct,  and  ought  to  be,  as  it  is,  hereby  affirmed, 
with  costs. 

James  N.  Curran,  Plaintiff  in  Elrror,  v.  The  State  of  Arkansas, 
The  Bank  of  the  State  of  Arkansas,  John  M.  Boss,  Financial 
Receiver,  and  David  W.  Carrol,  Bank  Attorney. 

15  H.  804. 

On  the  dissolntioii  of  a  corporation,  its  effects  are  a  tmst  fund  for  the  payment  of  iti 
creditors,  who  maj  follow  them  into  the  hands  of  any  one,  not  a  bond  Jide  creditor,  ot 
purchaser  without  notice ;  and  a  state  law,  which  deprives  creditors  of  this  right,  and  ap- 
propriates the  property  to  other  uses,  impairs  the  obligation  of  their  contracts,  and  is 
inyalid.  * 

The  fact  that  a  State  is  the  sole  owner  of  the  stock  of  a  banking  corporation,  does  not  affect 
the  rights  of  its  creditors. 

If  the  charter  of  a  corporation  set  apart  a  fund  as  capital,  ont  of  which  debts  are  to  be  paid, 
it  aroonnts  to  a  contract  with  those  who  become  creditors  on  the  fiuth  of  it,  that  the  fand 
shall  not  be  withdrawn  and  appropriated  to  the  use  of  the  owner  or  owners  of  the  capital 
stock. 

A  law,  which  deprives  creditors  of  a  corporation  of  all  legal  remedy  against  its  property, 
impairs  the  obligation  of  its  contracts,  and  is  invalid. 

The  case  is  stated  in  the  opinion  of  the  court. 
Lawrence  and  PUeey  for  the  plaintiff. 
Sebastian^  (with  whom  was  Hempstead^)  contra* 

[  •  305  ]      •  Curtis,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  circuit  oonrt  of 
that  State  for  the  county  of  Pulaski,  against  the  State  of  Arkan?^Sy 


DECEMBER  TERM,   1853.  525 


Corran  v.  State  of  Arkansas.    15  H. 


the  State  Bank  of  Arkansas,  and  the  financial  receiver  and  attorney 
of  the  bank ;  and  the  defendants  having  demurred  thereto,  the  circuit 
court  overruled  the  demurrers,  and,  as  the  defendants  elected  to  rest 
thereon,  the  court  made  a  decree  in  favor  of  the  complainant.  The 
defendants  appealed  to  the  supreme  court,  where  the  demurrers  were 
sustained,  and  the  bill  ordered  to  be  dismissed.  This  decree  the 
plaintiff  has  brought  here  for  reexamination,  under  the  2dth  section  ^ 
of  the  judiciary  act. 

As  the  questions  to  be  determined  arise  on-a  demurrer  to  the  bill, 
the  substance  of  the  case,  therein  made  and  confessed  by  the  demur- 
rer, must  be  stated,  to  exhibit  the  grounds  on  which  our  decision  rests. 

The  bill  shows  that  the  Bank  of  the  State  of  Arkansas  was  incor- 
porated by  the  legislature  of  that  State  in  1836,  with  the  usual  bank- 
ing powers  of  discount,  deposit,  and  circulation,  and  that  the  State 
in  fact  was,  and  was  designed  by  the  charter  to  be,  its  sole  stock- 
holder. That  the  capital  stock  of  the  bank  consisted  of  $1,146,000, 
raised  by  the  sale  of  bonds  of  the  State,  together  with  certain  other 
sums  paid  in  by  the  State  as  part  of  the  capital  stock,  amounting  in 
the  aggregate  to  the  sum  of  $350,753,  being  in  the  whole  $1,496,753 ; 
all  which  was  in  specie,  or  specie  funds.  That  the  bank  was  re- 
quired by  its  charter  to  have  on  hand  at  all  times  sufficient  specie  to 
pay  its  bills  on  demand.  That  the  plaintiff,  being  the  owner  and 
bearer  of  bills  on  this  bank,  amounting  to  upwards  of  $9,000,  which 
the  bank  had  refused  to  pay,  instituted  suits  and  recovered  judg- 
ments thereon  at  law,  upon  which  executions,  running  against  the 
goods,  chattels,  and  lands  of  the  bank,  have  been  duly  re- 
turned *  wholly  unsatisfied.  The  general  scope  of  the  bill,  [  *  306  ] 
therefore,  is  to  obtain  the  aid  of  a  court  of  equity  to  reach 
such  assets  of  the  bank  as  ought  to  be  appropriated  to  satisfy  this  * 
judgment  debt.  The  parties  in  whose  hands  it  is  alleged  these  as- 
sets are,  are  the  State  of  Arkansas  and  two  other  defendants,  who 
are  alleged  to  have  charge  of  certain  effects  of  the  bank,  in  behalf, 
and  under  the  authority  of  the  State. 

To  make  a  case  against  these  parties,  and  show  that  they  hold 
property,  which  in  equity  belongs  to  its  creditors,  and  ought  to  be 
appropriated  to  pay  their  debts,  the  bill  states,  that  the  bank  having 
gone  into  operation,  and  issued  bills  to  a  large  amount,  which  were 
then  in  circulation,  gave  public  notice,  on  the  7th  day  of  November, 
1839,  that  the  payment  of  specie  was  definitely  and  finally  sus- 
pended ;  and  thenceforward,  with  some  comparatively  trifling  excep- 
tions, has  refused  to  redeem  any  of  its  bills. 

That  in  January,  1843,  the  bank  still  continuing  insolvent,  an  act 

^  1  Stats,  at  Lai^,  85. 
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was  passed  by  the  legislatare  to  liquidate  and  settle  its  affairs.  That 
the  assets  of  the  bank  then  amounted  to  $1,832,120,  of  which  the 
sum  of  $1,000,000,  was  good  and  collectable ;  and  that  it  had  then 
on  hand  the  sum  of  $90,301  in  specie.  This  act  expressly  contin- 
ued the  corporate  existence  of  the  bank ;  its  affairs  were  subjected  to 
the  management  of  a  financial  receiver  and  an  attorney,  who  were 
to  apply  the  moneys  collected  by  them  to  redeem  the  outstanding 
circulation  of  the  bank ;  but,  at  the  same  time,  bonds  of  the  State, 
held  by  the  bank,  for  money  borrowed  by  the  State,  amounting  to  at 
least  $200,000,  were  required  by  this  act  to  be  given  up  and  can- 
celled, and  their  amount  to  be  credited  to  the  bank  against  a  part  of 
the  capital  stock  put  in  by  the  State.  The  bill  further  shows,  that  by 
another  act  passed  at  the  same  February  session,  in  1843,  the  officers 
of  the  bank  were  required  to  transfer  to  the  State  the  sum  of  J  15,000 
in  specie,  which  was  appropriated  by  the  act  to  pay  the  members  of 
that  legislature.  That  on  the  4th  day  of  January,  1845,  another  act 
was  passed,  authorizing  the  officers  of  the  bank  to  compromise  its 
debts  receivable,  and  take  specific  property  in  payment,  and  requir- 
ing those  officers  to  receive  in  payment  the  bonds  of  the  State,  is- 
sued to  raise  capital  stock  for  the  bank,  notwithstanding  the  bills  of 
the  bank  might  not  have  been  taken  up. 

That  on  the  10th  day  of  January,  1845,  another  act  was  passed, 
depriving  the  bank  of  all  its  specie  and  par  funds,  and  appropriating 
the  specie,  first,  to  pay  the  members  of  that  legislature,  and  declaring 
that  certain  funds  which  had  been  placed  in  the  bank,  and  made  by 
the  charter  to  form  a  part  of  its  capital  stock,  should  be  deemed  to 
be  deposited  there  to  the  credit  of  the  State,  subject  to  be  drawn 

out  by  appropriations. 
{  •  307  ]  •  That  by  another  act,  passed  on  the  23d  day  of  De- 
cember,  1846,  title  to  all  the  real  estate  and  property  of 
every  kind,  purchased  by  said  bank,  or  taken  in  payment  of  debts 
due  to  it,  was  declared  to  be  vested  in  the  State,  and  titles  to  prop- 
erty received  on  account  of  debts  due  to  the  bank  were  required  to  be 
thereafter  taken  in  the  name  of  the  State ;  and  the  bill  avers,  that 
many  different  parcels  of  land  specifically  mentioned  and  described, 
have  been  conveyed  to  the  State,  under  this  law,  by  debtors  of  the 
bank,  in  satisfaction  of  their  indebtedness. 

The  bill  further  states,  that,  by  another  act,  passed  on  the  9th  day 
of  January,  1849,  the  officers  of  the  bank  were  required  to  receive  in 
payment  of  its  debts,  bonds  of  the  State,  issued  to  raise  capital  for 
the  Real  Estate  Bank  of  Arkansas,  and  other  banking  corporations 
theretofore  chartered  by  the  general  s^ssembly,  and  then  insolvent ; 
which  last-mentioned  bonds  amounted  to  at  least  $2,000,000. 
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The  bill  prays,  among  other  things,  for  satisfaction  of  the  plaintiff's 
judgment  debt  out  of  the  assets  of  the  bank  thus  shown  to  have 
come  into  the  custody,  or  to  stand  in  the  name,  or  to  have  gone  to 
the  use  of  the  State  by  force  of  the  laws  above  mentioned ;  and  the 
jurisdiction  of  this  court,  under  this  writ  of  error,  is  invoked,  upon 
the  ground  that  these  laws,  or  some  of  them,  impair  the  obligation 
of  a  contract,  and  that  the  ^highest  court  of  the  State  has  held  them 
valid,  and  by  reason  of  such  decision,  dismissed  the  complainants 
bill. 

It  follows,  that  there  are  three  questions  for  our  consideration. 

1.  What  would  have  been  the  rights  of  the  complainant  under  the 
contracts  shown  by  this  bill,  if  uncontrolled  by  the  particular  laws  of 
which  he  complains? 

2.  Do  those  laws,  or  either  of  them,  impair  the  obligation  of  any 
contract  with  the  complainant  ? 

3.  Does  it  appear,  by  the  record,  that  the  supreme  court  of  Arkan- 
sas held  these  laws  to  be  valid,  and  by  reason  thereof  made  a  final 
decree  against  the  complainant. 

The  first  of  these  questions  may  be  answered  without  much  diffi« 
culty.  The  plaintiff  is  a  creditor  of  an  insolvent  banking  corporation. 
The  assets  of  such  a  corporation  are  a  fund  for  the  payment  of  its 
debts.  If  they  are  held  by  the  corporation  itself,  and  so  invested  as 
to  be  subject  to  legal  process,  they  maybe  levied  on  by  such  process. 
If  they  have  been  distributed  among  stockholders,  or  gone  into  the 
hands  of  others  than  bond  fide  creditors  or  purchasers,  leaving  debts 
of  the  corporation  unpaid,  such  holders  take  the  property  charged 
with  the  trust  in  favor  of  creditors,  which  a  court  of  equity  will  en- 
force, and  compel  the  application  of  the  property  to  the  satisfaction 
of  their  debts. 

*  This  has  been  often  decided,  and  rests  upon  plain  prin-  [  *  308  ] 
ciples.  In  2  Story's  Eq.  Jur.  §  1252,  it  is  said :  '^  Perhaps, 
to  this  same  head  of  implied  trusts  upon  presumed  intention,  (al- 
though it  might  equally  well  be  deemed  to  feill  under  the  head  of 
implied  trusts  by  operation  of  law,)  we  may  refer  that  class  of  cases 
where  the  stock  and  other  property  of  private  corporations  is  deemed 
a  trust  fund  for  the  payment  of  the  debts  of  the  corporation ;  so 
that  the  creditors  have  a  lien,  or  right  of  priority  of  payment  on  it, 
in  preference  to  any  of  the  stockholders  of  the  corporation.  Thus, 
for  example :  '^  The  capital  stock  of  an  incorporated  bank  is  deemed 
a  trust  fund  for  all  the  debts  of  the  corporation  ;  and  no  stockholder 
can  entitie  himself  to  any  dividend  or  share  of  such  capital  stock, 
until  all  the  debts  are  paid ;  and  if  the  capital  stock  should  be  divided, 
leaving  any  debts  unpaid,  every  stockholder  receiving  his  share  of 
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the  capital  stiock,  would,  in  equity,  be  held  liable  pro  raid  to  contrib- 
ute to  the  discharge  of  such  debts  out  of  the  funds  in  his  own  hands." 
In  conformity  with  this  is  the  doctrine  held  by  this  court  in  Munuoa 
V.  The  Potomac  Company,  8  Pet  281. 

The  cases  of  Wood  v.  Dummer,  3  Mason,  308 ;  "Wright  v,  Petrie, 
1  Smedes  &  Marsh.  Ch.  R.  319 ;  Nevitt  v.  Bank  of  Port  Gibson,  6 
Smedes  &  Marsh.  613 ;  Hightower  v.  Thornton  et  aL  8  Georgia,  493 ; 
Nathan  v.  Whitlock,  3  Edwards,  C.  R.  215,  affirmed  by  the  chancel- 
lor, 9  Paige,  152,  contain  elaborate  examinations  of  this  doctrine,  and 
it  has  been  affirmed  and  applied  in  many  other  cases. 

So  far,  therefore,  as  the  property  of  this  bank  has  become  vested 
in  the  State,  or  gone  to  its  use,  it  is  so  vested  and  used,  charged  with 
a  trust  in  favor  of  this  complainant,  as  an  unpaid  creditor,  unless 
there  is  something  in  the  character  of  the  parties,  or  the  considera- 
tion upon  which,  or  the  operation  of  the  laws  by  force  of  which,  it 
has  been  transferred,  taking  the  case  out  of  the  principles  above  laid 
down. 

And,  first,  as  to  the  character  of  the  parties.  By  the  charter  of 
this  bank,  the  State  of  Arkansas  became  its  sole  stockholder.  Bat 
the  bank  was  a  distinct  trading  corporation,  having  a  complete  sepa- 
rate existence,  enabled  to  enter  into  valid  contracts  binding  itself 
alone,  and  having  a  specific  capital  stock,  provided,  and  held  out  to 
the  public  as  the  means  to  pay  its  debts.  The  obligations  of  its 
contracts,  the  funds  provided  for  their  performance,  and  the  equitable 
rights  of  its  creditors  were  in  no  way  affected  by  the  fact,  that  a  sov- 
ereign State  paid  in  its  capital,  and  consequently  became  entitled  to 
its  profits.  When  paid  in  and  vested  in  the  corporation,  the  capital 
stock  became  chargeable  at  once  with  the  trusts,  and  subject  to  the 
uses  declared  and  fixed  by  the  charter,  to  the  same  extent, 
[  *  309  ]  and  *for  the  same  reasons,  as  it  would  have  been  if  contrib- 
uted by  private  persons. 

That  a  State,  by  becoming  interested  with  others  in  a  banking 
corporation,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
that  corporation  any  of  its  privileges  or  prerogatives,  that  it  lays  down 
its  sovereignty,  so  far  as  respects  the  transactions  of  the  corporation, 
and  exercises  no  power  or  privilege  in  respect  to  those  transactions 
not  derived  from  the  charter,  has  been  repeatedly  affirmed  by  this 
court,  in  the  Bank  of  the  United  States  v.  The  Planters  Bank,  9 
Wheat.  904;  Bank  of  Kentucky  v.  Wistar  et  aL  3  Pet,  431 ;  Briscoe 
V.  The  Bank  of  Kentucky,  11  ibid.  324;  Darrington  et  aL  v.  The  Bank 
of  Alabama,  13  How.  12.  And  our  opinion  is,  that  the  fact  that  the 
capital  stock  of  this  corporation  came  from  the  State  which  was 
solely  interested  in  the  profits  of  the  business,  does  not  affect  the 
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complainant's  right,  as  a  creditor,  to  be  paid  out  of  its  property ;  a 
right  which,  as  we  have  seen,  follows  the  fund  into  the  hands  of  every 
person,  save  a  bond  fide  creditor  or  purchaser,  and  which  a  court  of 
equity  is  bound  to  enforce  by  its  decree  against  any  party  except 
such  a  creditor  or  purchaser  capable  by  law  of  being  brought  within 
its  jurisdiction. 

That  the  State  of  Arkansas  is  capable  of  being  thus  sued,  has  been 
decided,  after  a  careful  examination,  by  the  supreme  court  of  that 
State,  in  this  suit ;  and  as  this  is  purely  a  question  of  local  law,  de- 
pending on  the  constitution  and  statutes  of  the  State,  we  follow  that 
decision,  and  hold,  in  conformity  therewith,  that  by  its  own  consent 
the  State  has  become  liable  to  a  decree  in  favor  of  the  complainant 
in  this  suit,  if  the  complainant  has  valid  grounds  entitling  him  to  the 
relief  prayed.  ^ 

Whether  there  was  any  thing  in  the  consideration  or  circumstances 
of  the  transfers  of  the  property  of  the  bank  to  the  State,  or  to  its  use, 
which  relieved  that  property  from  the  trust  in  favor  of  creditors,  may 
best  be  examined  under  the  next  question,  which  is,  do  the  laws,  by 
force  of  which  these  transfers  were  made,  impair  the  obligation  of 
any  contract  with  the  complainant 

This  question  can  be  answered  only  by  ascertaining  what  contracts 
existed,  and  what  obligations  were  attached  to  them,  and  then  by 
examining  the  actual  operation  of  those  laws  upon  those  contracts 
and  their  obligations. 

The  plaintiff  was  the  bearer  of  bills  of  the  bank,  by  each  of  which 
the  bank  promised  to  pay  him,  on  demand,  a  certain  sum  of  money. 
Of  course,  these  payments  were  to  be  made  out  of  the  property  of  the 
bank.  By  the  laws  of  the  State,  existing  when  these  contracts  were 
made,  their  bearer  had  the  right,  by  legal  process,  to  compel 
their  performance  by  the  levy  of  an  *  execution  on  the  goods,  [  *  310  ] 
chattels,  lands,  and  tenements  of  the  bank,  by  garnisheeing 
its  debtors,  and  by  resorting  to  a  court  of  equity  to  reach  equitable 
assets,  or  property  conveyed  to  others  than  creditors  and  bond  fide 
purchasers. 

Such  were  these  contracts  and  their  obligations ;  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing  and 
requiring  such  a  corporation  to  distribute  its  property  among  its 
stockholders,  or  transfer  it  to  its  sole  stockholder,  leaving  its  bills  un« 
redeemed,  would  impair  the  obligation  of  the  contracts  contained  in 
those  bills.  The  cases  of  Bronson  v.  Kinzie  et  aL  1  How.  311 ;  and 
McCracken  v.  Hayward,  2  ibid.  608,  which  will  be  more  particularly 
adverted  to  hereafter,  leave  no  doubt  on  that  point  Indeed,  it  has 
not  been  -attempted  to  maintain  that  such  a  law,  operating  on  the 
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property  of  a  mere  private  corporation,  whose  charter  the  legislature 
could  not  repeal,  would  be  valid.  But  it  is  argued  that  tiiis  is  a 
different  case.  That  the  legislature  has  power  to  destroy  this  cor- 
poration, and  thereupon  its  contracts  are  no  longer  in  existence,  and 
cannot  be  enforced  against  the  property  of  the  corporation,  which, 
upon  the  repeal  of  its  charter,  reverts  to  the  grantors  of  its  lands  and 
escheats,  so  far  as  it  is  personalty,  to  the  State ;  and  that,  if  it  be  in  ' 
the  power  of  the  State  thus  to  destroy  the  remedies  of  creditors,  by 
repealing  the  charter,  their  rights  must  be  considered  to  be  entirely 
subject  to  the  will  of  the  State,  and  no  law  can  impair  the  obligation 
of  their  contracts,  because  subjection  to  any  law  which  may  be  passed 
belongs  to  the  very  existence  of  such  contracts.  Or,  to  express  the 
same  ideas  in  different  words,  that  the  State  created  and  can  destroy 
the  corporation  and  all  its  contracts,  and,  as  it  can  thus  destroy  them 
by  repealing  the  charter,  it  can  modify,  obstruct,  and  abridge  the 
rights  of  creditors  and  the  obligations  of  their  contracts,  without  re- 
pealing the  charter. 

Neither  these  premises,  nor  the  conclusion  deduced  from  them,  can 
be  admitted. 

This  banking  corporation,  having  no  other  stockholder  than  the 
State,  it  is  not  doubted  that  the  State  might  repeal  its  charter ;  but 
that  the  effect  of  such  a  repeal  would  be  entirely  to  destroy  the  execu- 
tory contracts  of  the  corporation,  and  to  withdraw  its  property  from  the 
just  claims  of  its  creditors,  cannot  be  admitted.  K  such  were  the 
effect  of  a  repeal  of  an  act  incorporating  a  bank  containing  no  ex- 
press power  of  repeal,  it  might  be  difficult  to  encounter  the  objection, 
that  the  repealing  law  was  invalid,  as  conflicting  with  the  constitution 
of  the  United  States.  This  argument  was  pressed  on  this  court,  in 
the  case  of  Mumma  v.  The  Potomac  Company,  8  Pet.  281,  and  it 

was  met  by  the  following  explicit  language : — 
[  •  311  ]  •"  We  are  of  opinion,  that  the  dissolution  of  the  corpora- 
tion, under  the  acts  of  Virginia  and  Maryland,  cannot  in  any 
just  sense  be  considered  within  the  clause  of  the  constitution  of 
the  United  States  on  this  subject,  an  impairing  of  the  obligation  of 
the  contracts  of  the  company  by  those  States,  any  more  than  the 
death  of  a  private  person  can  be  said  to  impair  the  obligation  of  bis 
contracts.  The  obligation  of  those  contracts  survives ;  and  the  cred- 
itors may  enforce  their  claims  against  any  property  belonging  to  the 
corporation,  which  has  not  passed  into  the  hands  of  bofkl  fide  pur 
chasers,  but  is  still  held  in  trust  for  the  company,  or  for  the  sto<dc- 
holders  thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted 
by  the  local  laws." 

Indeed,  if  it  be  once  admitted  that  the  property  of  an  insolvent 
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trading  corporation,  while  under  the  management  of  its  officers,  is  a 
trust  fund  in  their  bands  for  the  benefit  of  creditors,  it  follows,  that  a 
court  of  equity  which  never  allows  a  trust  to  fail  for  want  of  a  trustee, 
would  see  to  the  execution  of  that  trust,  although  by  the  dissolution 
of  the  corporation,  the  legal  title  to  its  property  had  been  changed. 
Mumma  v.  The  Potomac  Company,  8  Pet.  281 ;  Wright  v.  Petrie,  1 
•  a  M.  Ch.  R.  319 ;  Nevitt  v.  The  Bank  of  Port  Gibson,  6  S.  and  M. 
513 ;  1  Ed.  Ch.  R. ;  S.  C.  9  Paige ;  Read  v.  Frankfort  Bank,  23 
Maine,  318.  And,  in  this  point  of  view,  the  decision  of  this  court,  in 
Lennox  et  aL  v,  Roberts,  2  Wheat.  373,  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons  to  whom,  at  the  ex- 
piration of  the  charter  of  the  Bank  of  the  United  States,  its  effects 
were  conveyed  by  deed,  in  trust  for  creditors  and  stockholders. 
Among  these  effects  were  certain  promissory  notes  indorsed  by  the 
defendant,  which  the  bill  prayed  he  might  be  compelled  to  pay.  The 
complainants  had  not  the  legal  title  transferred  to  them  by  indorse- 
ment upon  the  notes.  This  court  held  that  the  suit  was  maintain- 
able. And  this  decision  necessarily  involves  two  points.  First 
That  the  expiration  of  the  charter  had  not  released  the  indorser. 
Second.  That  a  court  of  equity  would  lend  its  aid  to  trustees  for 
creditors  of  the  bank,  to  enforce  payment  of  the  notes.  We  do  not 
think  that  the  omission  of  the  bank  to  appoint  a  trustee,  would  vary 
the  substantial  rights  of  creditors  in  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  maintaining  an  action  at 
law  by  or  against  a  corporation  after  its  charter  has  been  repealed,  in 
tbe  apprehension  of  a  court  of  equity  there  is  no  difficulty  in  a  cred- 
itor following  the  property  of  the  corporation  into  the  hands  of  any 
one  not  a  bond  fide  creditor  or  purchaser,  and  asserting  his  lien  thereon, 
and  obtaining  satisfaction  of  his  just  debt  out  of  that  fund  specifically 
set  apart  for  its  payment  when  the  debt  was  contracted,  and 
charged  with  a  trust  for  all  *the  creditors  when  in  the  hands  [  *  312  ] 
of  the  corporation ;  which  trust  the  repeal  of  the  charter  does 
not  destroy.  Chancellor  Kent,  in  2  Com.  307,  n.,  says :  '^  The  rule  of 
the  common  law  has  in  fact  become  obsolete.  It  has  never  been 
applied  to  insolvent  or  dissolved  moneyed  corporations  in  England. 
The  sound  doctrine  now  is,  as  shown  by  statutes  and  judicial  de- 
cisions, that  the  capital  and  debts  of  banking  and  other  moneyed 
corporations,  constitute  a  trust  fund  and  pledge  for  the  payment  of 
creditors  and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the 
fnnd,  and  see  that  it  be  duly  collected  and  applied.  The  case  of 
Hightower  v,  Thornton,  8  Georgia  R.  491,  and  other  cases  before 
referred  to  in  this  opinion,  are  in  conformity  with  this  doctrine ;  and, 
in  our  judgment,  a  law  distributing  the  property  of  an  insolvent 
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trading  or  banking  corporation  among  its  stockholders,  or  giving  it 
to  strangers,  or  seizing  it  to  the  use  of  the  State,  would  as  clearly 
impair  the  obligation  of  its  contracts  as  a  law  giving  to  the  heirs  the 
effects  of  a  deceased  natural  person,  to  the  exclusion  of  his  creditors, 
would  impair  the  obligation  of  his  contracts. 

But  if  it  could  be  maintained,  that  the  repeal  of  the  charter  of  this 
corporation  would  be  operative  to  destroy  the  obligation  of  its  con- 
tracts, it  would  not  follow  that  any  thing  short  of  a  repeal  could 
have  that  effect.  The  only  ground  upon  which  such  a  power  could 
be  claimed  is,  that  inasmuch  as  the  power  of  repeal  exists  when  the 
contract  is  made,  and  inasmuch  as  the  necessary  effect  of  a  repeal  is 
to  put  an  end  to  the  obligation  of  the  contracts  of  the  corporation, 
all  its  contracts  are  made  subject  to  this  contingency,  and  with  an 
inherent  liability  to  be  thus  destroyed.  We  have  already  said,  that 
it  is  not  the  necessary  effect  of  a  repeal  of  the  charter  to  destroy  the 
obligations  of  contracts  ;  but  if  it  were,  and  they  were  entered  into 
subject  to  this  liability,  upon  what  ground  could  it  be  maintained, 
that  merely  suspending  certain  powers  of  the  corporation,  its  exist- 
ence being  preserved,  can  be  followed  by  any  such  consequence? 
8urely,  it  is  not  the  necessary  effect  of  a  prohibition  to  transact  new 
business,  to  destroy  contracts  already  made ;  and  if  not,  how  can  the 
right  and  power  to  destroy  them  be  considered  to  grow  out  of  a 
power  to  make  such  a  prohibition  ?  or  how  can  it  be  fairly  assumed, 
because  the  creditor  knew  when  he  received  the  contract  of  the  bank 
that  the  legislature  could  at  any  time  deprive  it  of  power  to  enter 
into  new  engagements,  and  therefore  must  be  taken  to  have  assented 
to  the  exercise  of  that  power  at  the  discretion  of  the  legislature,  that 
he  must  also  be  considered  as  assenting  to  the  exercise  of  a  totally 
different  power,  namely,  the  power  to  destroy  contracts  already  made  ? 
Legislative  powers,  over  contracts  lawfully  existing  when 
[  *  313  ]  the  contracts  *are  formed,  affect  the  nature  and  enter  into 
the  obligations  of  those  contracts.  But  such  powers  can  be 
exerted  only  in  the  particular  cases  in  reference  to  which  they  have 
been  reserved ;  and  they  are  inoperative  in  all  other  cases.  And, 
until  such  a  case  arises,  the  obligation  of  such  a  contract  can  no 
more  be  impaired  than  if  it  were  under  no  circumstances  subject  to 
legislative  control.  The  assumption  that,  because  the  legislature 
may  destroy  a  contract  by  repealing  the  charter  of  the  corporation 
which  made  it,  therefore  such  a  contract  may  be  impaired,  or  altered, 
or  destroyed,  in  any  manner  the  legislature  may  think  fit,  without 
repealing  the  charter,  is  wholly  inadmissible. 

Now  the  charter  of  this  bank  has  never  been  repealed.     On  the 
contrary,  the  28 th  section  of  the  act  of  the  31st  day  of  January,  1843, 
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expressly  provided,  '^  That  nothing  in  this  act  shall  be  so  construed 
as  to  impair  or  destroy  the  corporate  existence  of  the  said  Bank  of 
the  State  of  Arkansas,  but  the  charter  of  the  said  institution  is  only 
intended  to  be  so  limited  and  modified  as  that  said  bank  shall  collect 
in  and  pay  off  her  debts,  abstain  firom  discounting  notes,  or  loaning 
money,  and  liquidate  and  close  up  her  business  as  is  hereinafter 
provided."  Subsequent  laws  have  still  further  limited  and  modified 
the  corporate  powers,  but  the  corporate  existence  has  not  been 
touched,  and  the  corporation  is  made  a  party  to  this  suit,  and  appears 
on  the  record. 

We  do  not  consider,  therefore,  that  the  power  of  the  State  to  repeal 
this  charter  enables  the  State  to  pass  a  law  impairing  the  obUgations 
of  its  contracts. 

We  have  thus  far  considered  only  the  contracts  between  the  com- 
plainant and  the  bank  arising  out  of  the  bills  of  the  bank  held  by  him, 
and  some  of  the  obligations  of  those  contracts.  But  this  is  not  the 
only  contract  with  the  complainant.  It  is  true  that,  as  the  State  was 
the  sole  stockholder  in  this  bank,  the  charter  cannot  be  deemed  to  be 
such  a  contract  between  the  State  and  the  corporation  as  is  protected 
by  the  constitution  of  the  United  States.  But  it  is  a  very  different 
question  whether  that  charter  does  not  contain  provisions,  which, 
when  acted  upon  by  the  State  and  by  third  persons,  constitute  in  law  a 
binding  contract  with  them,  the  obligation  of  which  cannot  be  impaired. 

If  a  person  deposit  his  property  in  the  hands  of  an  agent,  he  may 
revoke  the  agency  and  withdraw  his  property  at  his  pleasure.  But  if 
he  should  request  third  persons  to  accept  the  agent's  bills,  informing 
them,  at  the  same  time,  that  he  had  placed  property  in  the  hands  of 
that  agent  to  meet  the  bills  at  their  maturity,  and  upon  the 
faith  of  such  assurance  the  agent's  *  bills  are  accepted,  the  [  *  314  ] 
principal  cannot,  by  revoking  the  agency,  acquire  the  right 
to  withdraw  his  property  from  the  hands  of  the  agent 

It  is  no  longer  exclusively  his.  They  who,  on  faith  of  its  deposit, 
have  changed  their  condition,  have  acquired  rights  in  it.  The  mat- 
ter no  longer  rests  in  a  mere  delegation  of  a  revocable  authority  to  an 
agent,  but  a  contract  has  arisen  between  the  principal  and  the  third 
persons  firom  the  representation  made,  and  the  acts  done  on  the  faith 
of  it,  and  the  property  cannot  be  withdrawn  without  impairing  the 
obligation  of  that  contract 

Now  the  charter  of  this  bank  provides,  (§  1,)  that  it  shall  have  a 
capital  stock  of  one  million  of  dollars,  to  be  raised  by  the  sale  of 
the  bonds  of  the  State,  and  also,  (§  13,)  that  certain  other  funds, 
which  are  specifically  described,  shall  be  deposited  therein  by  the 
State,  and  constitute  a  part  of  the  capital  of  the  bank,  and  the  bill 
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avers  that  the  bonds  of  the  State,  amounting  to  one  million  of  doUaiB, 
and  also  other  bonds  of  the  State  amounting  to  one  hundred  and 
forty-six  thousand  dollars,  authorized  by  a  subsequent  act  of  the  as- 
sembly, were  sold,  and  their  proceeds,  together  with  the  other  funds 
mentioned,  were  paid  into  the  bank  to  constitute  its  capital  stock. 

The  bank  received  this  money  from  the  State  as  the  fund  to  meet 
its  engagements  with  third  persons  which  the  State,  by  the  charter, 
expressly  authorized  it  to  make  for  the  profit  of  the  State.  Having 
thus  set  apart  this  fund  in  the  hands  of  the  bank,  and  invited  the 
public  to  give  credit  to  it,  under  an  assurance  that  it  had  been  placed 
there  for  the  purpose  of  paying  the  liabilities  of  the  bank,  whenever 
such  credit  was  given,  a  contract  between  the  State  and  the  creditor 
not  to  withdraw  that  fund,  to  his  injury,  at  once  arose.  That  the 
charter,  followed  by  the  deposit  of  the  capital  stock,  amounted  to  an 
assurance,  held  out  to  the  public  by  the  State,  that  any  one  who 
should  trust  the  bank  might  rely  on  that  capital  for  payment,  we  can- 
not doubt  And  when  a  third  person  acted  on  this  assurance,  and 
parted  with  his  property  on  the  faith  of  it,  the  transaction  had  all  the 
elements  of  a  binding  contract,  and  the  State  could  not  withdraw 
the  fund,  or  any  part  of  it,  without  impairing  its  obligation. 

We  proceed,  therefore,  to  examine  the  laws  complained  of,  to 
ascertain  what  is  their  operation  upon  the  obligations  of  the  several 
contracts  with  the  State  and  with  the-  bank,  which  are  above  declared 
to  exist  The  learned  counsel  for  the  State  of  Arkansas  has,  with 
great  ability,  presented  a  view  of  these  laws  which  requires  considera- 
tion. It  is  this.  That  so  far  as  these  laws  withdraw  specie  and 
funds  from  the  bank,  and  appropriate  them  to  the  uses  of  the  State, 
the  State  acted  in  the  character  of  a  creditor,  taking  a 
[  *315  ]  preference  over  other  creditors,  and  paying  *  itself  a  debt; 
and  that  the  other  laws,  by  force  of  which  all  the  real 
property  of  the  bank  was  vested  in  the  State,  are  not  to  be  deemed  to 
have  been  passed  in  denial  of  the  rights  of  creditors,  but  only  the 
better  to  protect  and  give  effect  to  those  rights ;  that  the  trust  in  favor 
of  creditors  still  subsists,  to  be  worked  out  in  such  manner  as  the 
State  shall  deem  proper. 

To  maintain  the  first  proposition,  it  must  appear  that  the  State 
stood  in  such  a  relation  to  this  bank  and  its  creditors  at  the  time  these 
laws  were  passed;  that  it  was  a  creditor,  and  could  provide  by  law 
for  the  payment  of  its  debt  in  preference  to  other  creditors ;  and 
secondly,  that  these  laws  do  not  withdraw  and  apply  to  the  use  of 
the  State  any  greater  sum  than  the  amount  of  such  debt. 

In  our  judgment,  the  State  cannot  be  considered  to  have  occupied 
this  position.     It  had  placed  its  bonds  in  the  possession  of  the  bank, 
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with  anthority  to  sell  them  and  hold  their  proceeds  as  capital.  It  had 
also  paid  over  to  the  bank  certain  other  funds,  with  an  express  decla- 
ration, contained  in  the  thirteenth  section  of  the  charter,  that  these 
also  were  to  be  part  of  its  capital,  and  were  to  have  credited  to  them 
their  proportion  of  dividend  of  the  profits  of  the  business.  AU 
these  moneys  were  thus  set  apart,  in  the  hands  of  the  bank,  as  a 
fund,  upon  the  credit  of  which  it  was  to  issue  bills,  and  which'  was 
to  be  liable  to  answer  the  engagements  of  the  bank  contracted  to  its 
creditors,  in  the  course  of  the  business  which  it  was  authorized  to 
transact  for  the  profit  of  the  State.  Such  is  the  necessary  effect  of 
the  express  declaration  in  the  charter,  that  these  funds  constitute  the 
capital  of  the  bank. 

When  this  bank  became  insolvent,  and  all  its  assets  were  insuffi- 
cient to  perform  its  engagements,  it  is  manifesf  that  every  part  of 
these  assets  stood  bound  by  the  contracts  which  had  been  made 
with  the  bank  upon  the  faith  of  the  funds  thus  set  apart  by  the 
charter ;  and  it  is  equally  clear  that  the  bank  no  longer  had  in  its 
possession  any  capital  stock  belonging  to  the  State.  Whatever 
losses  a  bank  sustains,  are  losses  of  the  capital  paid  in  by  its  stock- 
holders ;  that  is  the  only  fund  it  has  to  lose.  When  it  has  become 
insolvent,  it  has  lost  all  that  fund,  and  has  nothing  belonging  to  its 
stockholders.  In  some  sense,  a  bank  may  be  said  to  be  indebted  to 
its  stockholders  for  the  capital  they  have  paid  in.  With  the  leave 
of  the  State,  they  have  a  right  to  withdraw  it,  after  all  debts  are 
paid,  and,  if  the  State  is  itself  the  sole  stockholder,  it  may  withdraw 
its  capital  while  any  of  it  shall  remain.  But,  from  the  very  nature 
of  things,  it  cannot  withdraw  capital  from  an  insolvent  bank,  because 
it  has  none  of  their  capital  remaining.  When  insolvent,  its  assets 
belong  solely  to  its  creditors. 

•  It  is  unnecessary,  therefore,  to  decide  what  were  the  [  •  316  J 
rights  and  powers  of  the  State,  in  respect  to  any  portion 
of  these  funds,  while  the  bank  continued  solvent.  When  it  became 
insolvent,  when  its  entire  property  was  insufficient  to  pay  its  debts, 
it  no  longer  had  any  capital  stock  belonging  to  the  State,  and,  there- 
fore, none  could  be  withdrawn,  without  appropriating  by  law  to  the 
use  of  the  State  what  by  the  charter  stood  pledged  to  creditors,  and 
such  a  law  impairs. the  obligations  of  the  contracts  of  the  bank,  and 
also  the  obligation  of  the  contract  between  the  State  and  the  credi- 
tors arising  from  the  provisions  of  the  charter  devoting  these  funds  to 
the  payment  of  the  debts  of  the  bank. 

In  addition  to  this,  it  must  be  observed  that  the  averments  of  the 
biU,  which  are  confessed  by  the  demurrer,  show  that  the  whole 
amount  of  the  funds  mentioned  in  the  thirteenth  section  of  the 
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charter,  which  it  is  claimed  the  State  had  the  right  to  withdraw,  was 
$350,753 ;  and  that  the  amount  actually  withdrawn  and  appropriated 
to  the  use  of  the  State,  was  at  least  $400,000.  On  an  investigation 
of  the  accounts,  these  averments  might  appear  to  be  erroneous ;  but 
we  are  obliged  to  consider  them  to  be  true,  as  they  are  confessed  on 
the  record. 

Our  opinion  is,  that  these  laws,  which  withdraw  from  the  bank 
the  sum  of  $400,000,  according  to  the  averments  in  the  bill,  cannot 
be  supported  upon  the  ground  that  the  State  had  the  right,  as  a 
creditor  of  the  bank,  to  appropriate  these  funds  to  its  own  use. 

Nor  can  we  find  sufficient  support  for  the  other  position,  that  the 
laws  devesting  the  bank  of  its  property  and  vesting  it  in  the  State, 
do  not  impair  the  obligations  of  the  plaintiff's  contracts,  because 
they  were  not  passed  in  denial,  but  in  furtherance  of  the  rights  of 
creditors,  and  to  afford  them  a  remedy,  and  for  the  prevention  of 
further  loss.  • 

Passing  over  the  laws  which,  upon  their  face,  not  only  withdrew 
funds  from  the  bank,  but  appropriated  those  funds  to  the  use  of  the 
State,  and  which,  therefore,  cannot  be  supposed  to  be  in  furtherance 
of  the  rights  of  creditors,  or  intended  to  protect  them  from  loss,  or 
not  to  be  in  denial  of  their  rights,  to  so  much  the  property  of  the 
bank  as  was  thus  withdrawn,  there  are  four  acts  complained  of  by 
the  bill  which  reqtdre  examination,  with  a  view  to  see  whether  they 
can  be  considered  as  remedial  only,  and  in  that  point  of  view  con- 
sistent with  the  obligations  of  the  contracts  of  the  plaintiff.  The 
first  is  the  act  of  January  4,  1845.  The  seventeenth  section  of  this 
act  is  as  follows :  <^  That  said  financial  receivers  be  required  to 
receive,  in  whole  or  in  part  payment  of  any  debt  due  the  bank,  the 
bonds  of  the  State  which  were  sold  in  good  faith  to  put 
[  *  317  ]  said  *  bank  and  branches  in  operation,  notwithstanding  the 
outstanding  circulation  of  said  bank  and  its  branches  may 
not  be  taken  up." 

We  cannot  attribute  to  this  provision  of  law  any  other  meaning  or 
effect  than  what  is  plainly  apparent  on  its  face.  It  authorizes  and 
requires  the  assets  of  the  bank  to  be  appropriated  to  pay  debts  of 
the  State ;  and  we  cannot  conceive  how  this  can  be  reconciled  vnih 
the  rights  of  creditors  to  those  assets,  or  how  it  can  consist  with  the 
execution  of  a  trust  in  their  favor,  or  how  it  differs  frx>m  the  other 
laws  appropriating  the  property  of  this  insolvent  bank  to  the  use  and 
benefit  of  the  State. 

The    circumstances    that    these   bonds  were   sold  by  the   State, 

.  through  the  agency  of  the  bank,  to  obtain  funds  to  constitute  the 

capital  of  the  bank,  do  not  make  them  debts  of  the  bank.     They 
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were  bonds  nnder  the  seal  of  the  State,  signed  by  the  governor,  and 
countersigned  by  the  treasurer,  containing  an  acknowledgment  that 
the  State  of  Arkansas  stood  indebted,  and  a  promise  by  the  State  to 
pay.  The  president  and  cashier  of  the  bank  are  empowered  to  trans- 
fer them  by  indorsement ;  but  no  liability,  even  of  the  conditional 
character  which  arises  from  the  indorsement  of  negotiable  paper  by 
the  law  merchant,  is  attached  by  the  charter  to  these  indorseraentsi 
and,  from  the  nature  of  the  case,  we  do  not  see  how  any  such  could 
have  been  intended.  We  do  not  deem  it  necessary  to  determine, 
whether  under  the  fifteenth  section  of  the  charter,  the  bank  w^as 
made  liable  for  the  accruing  interest  on  the  bonds.  It  would  seem 
that  this  section  is  merely  directory  to  the  general  board,  and  was 
intended  to  provide  for  the  payment  of  interest  out  of  expected 
profits  ;  but  however  this  may  be,  to  suppose  that  the  charter  intended 
the  fund  raised  by  the  sale  of  these  bonds,  and  which  it  held  out  to 
creditors  as  capital  of  the  bank,  could,  at  any  time,  be  appropriated 
to  pay  these  bonds,  leaving  the  creditors,  who  had  dealt  with  the 
bank  on  the  faith  of  that  capital,  wholly  unpaid,  would  be  to  give  it 
a  construction  not  supported  by  any  provision  which  we  have  been 
able  to  discover  in  it,  and  directly  in  conflict  with  its  manifest  pur- 
pose and  meaning.  For  in  no  fair  sense  can  the  bank  be  considered 
to  have  had  the  proceeds  of  these  bonds  as  so  much  capital,  if  it 
was  liable,  at  the  pleasure  of  the  State,  to  be  swept  away  at  any 
moment  to  pay  the  debts  which  the  State  had  contracted  to  borrow 
it  In  such  a  condition  of  things,  these  proceeds  would  be  nothing 
more  than  a  deposit,  payable  on  demand ;  and  to  call  them  capital, 
and  allow  the  public  to  trust  to  them  as  such,  would  involve  a  plain 
contradiction. 

Indeed,  upon  this  construction  of  the  charter,  taken  in  connection 
with  the  alleged  right  to  withdraw  at  pleasure  all  the  other 
*  funds  deposited,  the  bank  had  no  proper  capital  which  [  *  318  ] 
was  bound  by  its  contracts;  and  this  would  render  it 
extremely  diflicnlt  to  maintain  the  validity  of  the  charter  under  the 
tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  prohibiting  the  States  from  emitting  bills  of  credit.  It  is  well 
known  that  the  power  of  the  several  States  to  create  corporations,  to 
issue  bills,  and  transact  business  for  the  sole  benefit  of  the  State 
which  appointed  the  corporate  officers,  and  was  alone  interested  in 
the  bank,  has  been  from  time  to  time  seriously  questioned.  The 
cases  of  Briscoe  r.  The  Bank  of  Kentucky,  11  Pet.  257,  and  Dar- 
rington  et  cU.  v.  The  Bank  of  Alabama,  13  How.  12,  have  settled 
this  question,  in  reference  to  such  banks  as  were  involved  in  those 
cases.    But  the  principal  ground  on  which  such  bills  were  distin* 


638         SUPREME  COURT  OF  THE  UNITED  STATES. 

Corran  v.  State  of  Arkansas.    15  H. 

-^ 

giiished  from  bills  of  credit  emitted  by  the  State,  was,  that  they  do 
not  rest  on  the  credit  of  the  State,  but  on  the  credit  of  the  corpora- 
tion derived  from  its  capital  stock. 

But  if  the  charter  of  the  bank  has  not  provided  any  fund,  effectu- 
ally chargeable  with  the  redemption  of  its  bills,  if  what  is  called  its 
capital  is  liable  to  be  withdrawn  at  the  pleasure  of  the  State,  though 
no  means  of  redeeming  the  bills  should  remain,  then  the  bills  rest 
wholly  upon  the  faith  of  the  State,  and  not  upon  the  credit  of  the 
corporation,  founded  on  its  property.  We  do  not  perceive,  in  the 
charter  of  the  State  Bank  of  Arkansas,  an  intention  to  create  such 
a  bank  and  emit  such  bills ;  on  the  contrary,  we  think  it  plainly 
appears  to  have  been  intended  to  make  a  bank  having  a  real  capital, 
on  the  credit  of  which  its  business  was  to  be  transacted ;  and  this 
intention  is  necessarily  in  conflict  with  the  existence  of  the  power 
anywhere  to  appropriate  the  funds  of  the  bank,  after  it  became  insol- 
vent, to  pay  debts  of  the  State  contracted  to  borrow  the  money  which 
constituted  that  capital. 

By  the  act  of  December  23,  1846,  the  financial  receivers  were 
authorized  in  certain  cases  to  pay  judgment  creditors  in  notes  of 
non-resident  debtors,  provided  such  judgment  creditors  would  con- 
vey to  the  State  all  lands  of  the  bank  on  which  they  had  levied ; 
and  by  another  act,  passed  on  the  same  day,  all  conveyances  of  real 
estate  purchased  for,  or  taken  in  payment  of  any  debt  due  to  the 
bank,  were  required  to  be  made  to  the  State,  and  all  such  titles  were 
declared  to  be  vested  in  the  State.  The  second  section  of  this  law 
is  in  the  following  words :  "  That  the  governor  is  hereby  authorized 
to  exchange  any  property,  so  taken  by  the  said  bank,  for  an  equal 
amount  of  the  bonds  of  the  State  executed  for  the  benefit  of  said 
institution  ;  provided  that  such  property  shall  not  be  exchanged  with 
the  holders  of  such  bonds  at  less  prices  than  were  allowed 
[  '319  ]  by  the  bank  for  the  *same,  and  that  the  governor  be  author- 
ized to  make  titles  and  give  acquittances  for  the  same ; 
and  this  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage." 

If  this  law  had  contained  only  the  first  section,  vesting  the  real 
property  of  the  bank  in  the  State,  and  providing  no  remedy  by  which 
this  complainant,  as  a  creditor  of  the  bank,  could  reach  it,  we  think 
it  would  have  impaired  the  obligation  of  his  contracts.  True,  it  does 
not  touch  the  right  of  action  against  the  bank ;  it  only  withdraws  the 
real  property  from  the  reach  of  legal  process,  and  thus  affects  the 
remedy.  But  it  by  no  means  follows,  because  a  law  affects  only  the 
remedy,  that  it  does  not  impair  the  obligation  of  the  contract  The 
obligation  of  a  contract,  in  the  sense  on  which  those  words  are  used 
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in  the  constitution,  is  that  duty  of  performing  it,  which  is  recognized 
and  enforced  by  the  laws.  And  if  the  law  is  so  changed  that  the 
means  of  legally  enforcing  this  duty  are  materisdly  impaired,  the 
obligation  of  contract  no  longer  remains  the  same. 

This  has  been  the  doctrine  of  this  court  from  a  very  early  period. 
In  Green  v.  Biddle,  8  Wheat.  1,  Mr.  Justice  Washington,  delivering 
the  opinion  of  the  court,  said :  <^  It  is  no  answer  that  the  acts  of  Ken- 
tucky now  in  question,  are  regulations  of  the  remedy  and  not  of  the 
right  to  the  lands.  If  these  acts  so  change  the  nature  and  extent  of 
existing  remedies  as  materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of  the  compact  as  if  they 
directly  overturned  his  rights  and  interests."  In  Bronson  v.  Kinzie, 
1  How.  311,  Mr.  Chief  Justice  Taney,  delivering  the  opinion  of  the 
court,  and  speaking  of  the  above  rule,  as  laid  down  in  Green  v.  Bid- 
die,  said :  "  We  concur  entirely  in  the  correctness  of  the  rule  above 
stated.  The  remedy  is  the  part  of  the  municipal  law  which  protects 
the  right,  and  the  obligation  by  which  it  enforces  and  maintains  it. 
It  is  this  protection  which  this  clause  in  the  constitution  was  mainly 
intended  to  secure." 

The  difficulty  of  determining,  in  some  cases,  whether  the  change 
in  the  remedy  has  materially  impaired  the  rights  and  interest  of  the 
creditor,  must  be  admitted.  But  we  do  not  think  any  such  difficulty 
exists  in  this  case.  The  decision  of  this  court  in  McCracken  v.  Hay- 
ward,  2  How.  608,  must  be  considered  as  settling  this  question.  In 
that  case  the  law  under  consideration  provided  that  a  sale  should  not 
be  made  of  property  levied  on  under  an  execution,  unless  it  would 
bring  two  thirds  of  its  valuation  by  three  householders.  It  was  held 
that  such  a  law,  so  obstructed  the  remedy  as  to  impair  the  obligation 
of  the  contract.  The  law  now  in  question  certainly  presents  a  far 
more  serious  obstruction,  for  it  withdraws  the  real  property  of  the 
bank  altogether  firom  the  reach  of  legal  process,  provides  no 
*  substituted  remedy,  and  leaves  the  creditor,  as  is  truly  said  [  *  320  ] 
by  the  supreme  court  of  Arkansas,  in  its  opinion  in  this  case, 
'^in  a  condition  in  which  his  rights  live  but  in  grace,  and  his  reme« 
dies  in  entreaty  only." 

But  not  only  does  this  law  withdraw  the  real  property  from  the 
bank,  and  vest  it  in  the  State,  but  by  the  second  section,  the  terms 
of  which  have  been  given,  the  property  so  withdrawn  is  expressly  ap- 
propriated to  pay  the  bonds  of  the  State.  An  appropriation,  which, 
as  has  been  above  stated,  cannot  be  reconciled  with  the  preservation 
of  the  rights  of  creditors,  whether  those  rights  are  to  be  protected  by 
existing  legal  remedies,  or  in  any  other  manner. 

The  same  observations  apply  to  so  much  of  the  act  of  the  9th  of 
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January,  1849,  as  required  the  officers  of  the  bank  to  receive  in  pay- 
ment of  debts  due  to  the  bank,  bonds  of  the  State  issued  to  obtain 
capital  to  put  in  operation  the  Real  Estate  Bank  of  the  State  of  Ar- 
kansas, which  bonds  are  averred  in  the  bill  to  have  amounted  to 
$2,000,000.  If  a  law  which  withdrew  assets  of  the  bank  to  pay  bonds 
sold  to  raise  its  capital,  impaired  the  obligation  of  the  complainant's 
contracts,  it  would  probably  not  be  supposed  that  a  law  applying 
such  assets  to  pay  bonds  of  the  State  sold  to  raise  capital  for  another 
bank,  could  be  free  from  that  objection. 

It  only  remains  to  consider  the  third  question ;  whether  it  appears 
by  the  record  that  the  supreme  court  of  Arkansas  held  these  laws  to 
be  valid,  and  by  reason  thereof  dismissed  the  complainant's  bill. 

Each  of  these  laws  is  specifically  referred  to  in  the  bill,  and  its  op- 
eration upon  the  property  of  the  bank  averred,  and  made  a  subject 
of  complaint.  If  a  private  person  had  received  assets  of  the  bank  in 
the  same  manner  they  are  alleged  in  the  bill  to  have  been  received 
by  the  State,  he  must  have  been  held  amenable  to  the  complainants 
as  a  creditor  of  the  bank,  in  a  court  of  equity.  We  have  already 
stated  that,  by  the  local  law  of  Arkansas,  the  State  stands  in  the 
same  predicament  as  a  private  person,  in  respect  to  being  chargeable 
as  a  trustee,  unless  it  is  exempted  by  force  of  the  laws  in  question* 
It  necessarily  follows,  therefore,  that  the  supreme  court  of  the  State 
held  these  laws  valid,  and  that  by  force  of  them  the  State  was  not 
subject  to  the  principles  upon  which  it  would  otherwise  have  been 
chargeable. 

It  is  sufficient  to  give  this  court  jurisdiction  under  the  25th  section 
of  the  judiciary  act,  that  it  appears  by  the  record  that  the  question, 
whether  a  law  of  a  State  impaired  the  obligation  of  a  contract, 
was  necessarily  involved  in  the  decision,  and  that  such  law 
[  *  321  ]  was  held  to  be  valid,  and  the  decision  made  against  *  the 
plaintiff*  in  error  by  reason  of  its  supposed  validity.  Arm- 
strong 1?.  The  Treasurer  of  Athens  County,  16  Pet.  281 ;  Crowell  i?. 
Randell,  10  Pet  392;  McKenney  v.  Carroll,  12  Pet  66. 

The  result  is,  that  so  much  of  each  of  the  said  laws  of  the  State 
of  Arkansas,  as  authorized  and  required  the  cancellation  of  the  bonds 
of  the  State,  given  for  money  borrowed  of  the  Bank  of  the  State  of 
Arkansas,  or  authorized  and  required  the  withdrawal  of  any  part  of 
the  specie  or  other  property  of  that  bank,  and  the  appropriation  thereof 
to  the  use  of  the  State,  or  authorized  aiid  required  the  application  of 
any  part  of  the  assets  or  property  of  that  bank  to  pay  bonds  issued 
by  the  State  and  sold  to  raise  capital  for  the  Bank  of  the  State  of 
Arkansas,  or  for  the  Real  Estate  Bank  of  the  State  of  Arkansas,  or 
authorized  and  required  real  property  purchased  for  the  Bank  of  tho 
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State  of  Arkansas,  or  taken  in  payment  of  debts  due  to  the  Bank  of 
the  State  of  Arkansas  to  be  conveyed  to  and  the  title  thereof  vested 
in  the  State  of  Arkansas,  impaired  the  obligation  of  contracts  made 
with  the  complainant  as  the  lawful  holder  and  bearer  of  bills  of  the 
Bank  of  the  State  of  Arkansas,  and  so  were  inoperative  and  invalid. 
And,  consequently,  the  judgment  of  the  supreme  court  of  that  State 
must  be  reversed,  and  the  cause  remanded,  that  it  may  be  proceeded 
in  as  the  constitution  of  the  United  States  requires. 

Catron,  J.,  Daniel,  J.,  and  Nelson,  J.,  dissented 

Catron,  J.  Ab  this  case  comes  up  £rom  a  state  court  tinder  the 
2dth  section  of  the  judiciary  act,  the  first  question  presefkted  is, 
whether  we  have  jurisdiction  to  decide  the  merits ;  and  I  am  of  opin- 
ioi^  that  no  violation  of  any  contract  rendered,  which  the  complain- 
ant sets  up  a  right  to  recover,  has  occurred  within  the  sense  of  the 
constitution,  by  the  laws  passed  by  the  State  of  Arkansas,  and  which 
laws  are  complained  of  in  the  bilL 

On  the  merits,  I  have  formed  no  opinion,  not  having  authority  to 
inquire  into  them,  as  I  apprehend. 

Daniel,  J.  From  the  decision  of  this  court,  just  announced,  I  am 
constrained  to  declare  my  dissent.  According  to  my  apprehension 
there  is  no  legitimate  ground  of  jurisdiction,  and  of  course  for  the 
interference  of  this  court  in  this  case,  within  the  just  intent  and  ob- 
jects of  the  10th  section  of  the  1st  article  of  the  constitution. 
By  the  legislature  of  the  State  of  Arkansas,  which  *  has  [  *  322  ] 
been  assailed,  the  obligation  of  no  contract  is  denied.  The 
claims  of  every  stockholder  and  every  note-holder  of  the  Bank  of  the 
State  of  Arkansas  are,  in  reference  to  that  corporation,  fully  recog- 
nized. The  utmost  that  can  be  objected  to  the  action  of  the  State 
is,  that  in  a  contest  amongst  the  creditors  of  a  failing  corporation, 
the  State  as  one  of  those  creditors,  and  the  largest  creditor  of  the 
number,  may  have  appropriated  to  herself  a  portion  of  the  assets  of 
that  corporation  greater  than  would  have  been  warranted  by  perfect 
equity,  or  other  equality,  amongst  all  the  creditors.  But  should  this 
conclusion  be  conceded,  the  concession  implies  no  attempt  to  deny  or 
impair  any  obligation  of  the  bank  to  satisfy  every  creditor.  It  might 
raise  a  question  of  fraud  or  unfairness  in  the  action  of  the  State  in 
reference  to  the  other  creditors  of  the  bank,  but  it  carries  with  it  no 
interference  with  the  obligation  or  the  sanctity  of  their  contract  with 
the  corporation,  whatever  that  might  be.  The  mere  question  of  fraud, 
in  the  execution  or  non-performance  of  contracts,  surely  the  constitu- 
VOL.  XX.  46 
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Hon  never  intended  to  constitute  as  a  means  by  which  the  federal 
authorities  were  to  supervise  the  polity  and  acts  of  the  state  govern- 
ments. Such  a  claim  of  power  in  the  federal  government,  would  jus- 
tify the  interference  with  and  the  supervision  by  this  court  of  any  act 
of  the  state  legislatures,  and  of  every  transaction  of  private  life,  and 
in  the  necessarily  imperfect  attempts  to  exercise  such  a  power,  would 
encumber  it  with  a  mass  of  business,  which  would  disappoint  and 
entirely  prevent  the  performance  of  its  legitimate  duties. 

18  H.  480;  2  Wal.  10;  7  Wal.  892. 


Reuben  Andebson  and  others,  Plaintiffs  in  Error,  v,  Michael  Bock. 

15  H.  323. 

In  Loaisiana,  the  dissolation  of  a  contract  passing  the  title  to  real  estate  on  a  condition  sub- 
sequent, cannot  be  inferred,  merely  from  the  fact  of  a  sabseqaent  conyeyanoe  from^the 
grantor;  nor  does  such  a  conveyance,  alone,  give  a  possession,  which  will  caose  a  prescrip- 
tive title  to  begin,  as  against  the  first  grantee. 

The  case  is  stated  in  the  opinion  of  the  court 
BemiSj  for  the  plaintiff 

Benjamin^  contra. 

[  •  327  ]      *  Campbell,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs  commenced  a  petitory  action,  as  heirs  at 
law  of  Thomas  Anderson,  to  recover  a  lot  jof  land  in  the  city  of  New 
Orleans,  of  which  they  aver  he  died  seised,  and  that  the  defendant 
wrongfully  detains. 

The  defendant  denied  their  claim  to  the  property,  and  pleaded 
prescription  under  a  just  and  valid  title,  with  undisputed  possession 
for  upwards  of  thirty  years. 

Upon  the  trial,  the  plaintiffs  produced  a  conveyance  of  the  lot  by 
a  notarial  act  from  the  city  of  New  Orleans  to  Sticher  and  Anderson, 
dated  in  1810,  upon  the  consideration  of  $1,580.  This  sum  was  to 
remain  a  charge  upon  the  lot ;  and  the  interest  upon  it,  at  the  rate  of 
six  per  cent,  per  annum,  was  to  be  paid  in  quarterly  instalments. 
Upon  a  failure  to  pay  two  of  these  instalments,  the  city  was  author- 
ized to  proceed  judicially  for  the  recovery  of  possession,  and  for  the 
damages  arising  from  a  deterioration  of  the  property,  and  the  vendees 
were  to  forfeit  their  title.  The  other  stipulations  in  this  conveyance 
are  immaterial  to  the  decision  of  the  case. 

The  defendant  relied  upon  a  notarial  act  from  the  city  of  New  , 
Orleans,  dated  in  1816,  conveying  the  property  in  the  same  lot  to  one 
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Clay,  upon  a  contract  of  sale,  and  an  act  dated  in  1823,  from  Clay 
conveying  the  property  to  the  defendant.  In  each  of  these  the 
vendees  acknowledge  that  possession  of  the  lot  had  been  delivered  at 
the  date  of  the  deeds. 

The  plaintifis  requested  the  court  to  instruct  the  jury  that  the  city 
of  New  Orleans,  by  the  notarial  act  of  1810,  had  transferred  to 
Sticher  and  Anderson  the  title  and  the  possession  of  the  property, 
and  that  neither  the  title  nor  the  possession  can  be  presumed  to  be 
afterwards  in  the  city,  but  that  the  city  should  show  that  the  title  and 
possession  came  lawfully  into  its  hands.  This  request  was  refused 
by  the  court,  and  the  jury  was  instructed  that  the  deeds  from  the  city 
to  Clay  of  1816,  and  from  Clay  to  the  defendant  in  1823,  were  of 
themselves  evidence  of  possession  in  the  defendant  and  his  vendor  to 
support  the  plea  of  prescription.  The  court  further  instructed  the 
jury  that,  under  the  written  proofs  and  law  of  the  case,  the  plea  of 
prescription  must  prevail  These  instructions  were  excepted  to,  and 
are  here  assigned  as  error. 

*  The  conveyance  from  the  city  to  Sticher  and  Anderson,  [  *  328  ] 
of  1810,  was  upon  a  resolutory  condition.  The  contract 
between  the  parties  was  not  dissolved  of  right  by  the  non-fulfilment 
of  the  condition,  but  the  party  complaining  of  the  breach  might  have 
insisted  upon  its  dissolution,  with  damages,  or  upon  a  specific  per- 
formance.    C.  C.  2041,  2042. 

The  dissolution  of  the  contract  for  the  non-fulfilment  of  the  con- 
ditions,  could  not  be  inferred  merely  from  the  fact  of  a  subsequent 
conveyance  by  the  city  of  the  same  property.  The  title  of  the  city  to 
the  lot  passed  to  Sticher  and  Anderson  by  the  notarial  act  of  1810, 
and,  to  sustain  a  posterior  conveyance  of  the  city,  it  should  have 
been  shown,  either  that  the  first  contract  had  been  revoked,  or  that 
another  titie  had  been  acquired.  The  court  erred,  therefore,  in  refus- 
ing the  instruction  requested  by  the  plaintiffs. 

2.  To  sustain  a  titie  by  prescription  to  immovable  property,  accord- 
ing to  either  of  the  articles  of  the  civil  code,  referred  to  in  the  pleas, 
the  defendant  was  required  to  show  '^  a  public,  unequivocal,  continu- 
ous, and  uninterrupted  possession,"  "  under  the  titie  of  owner."  "  The 
possessor  must  have  held  the  property  in  fact  and  in  right  as  owner," 
^  though  a  civil  possession  would  suffice,  if  it  had  been  preceded  by 
the  corporeal  possession."  C.  C.  3466,  3467,  3453 ;  Devall  v.  Chop- 
pin,  15  Lou.  566. 

The  court  has  been  referred  to  the  civil  code,  C.  C.  2455,  fo  prove 
that  the  claims  of  the  articles  of  the  code  we  have  cited  are  fulfilled 
by  the  public  acts  produced  by  the  defendants.  This  article  is,  ^*  that 
the  law  considers  the  tradition  or  delivery  of  immovables  as  always 
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aocompanyijQg  the  public  act  which  transfers  the  property.  Every 
obstacle  which  the  seller  afterwards  imposes,  to  prevent  the  corporeal 
possession  of  the  buyer,  is  considered  as  a  trespass." 

This  article  was  designed  to  declare  the  operation  of  a  contract  for 
the  transfer  of  property  when  embodied  in  a  public  act,  as  between 
the  parties  to  the  act  It  establishes,  that  the  transfer  is  complete  by 
the  use  of  apt  words  of  conveyance  in  such  an  act,  without  the 
formality  of  a  real  delivery ;  that  the  power  of  control  and  enjoy- 
ment, transferred  by  a  grantor  in  such  an  act,  is  equivalent  to  a 
manual  or  physical  tradition.  So  exactly  the  equivalent,  that  an 
« interfering  obstacle,"  interposed  by  the  grantor  afterwards,  may  be 
treated  as  a  trespass  —  that  is,  a  disturbance  of  the  possession  of  the 
grantee. 

This  rule  firom  the  Louisiana  code,  corresponding  with  that  of  the 
code  Napoleon,  deviates  firom  the  rule  of  the  Roman  and  feudal  law, 
which  exacted  a  formal  delivery,  to  perfect  the  transfer  of  the  prop- 
erty. 
[  *  329  ]  •  The  rule  is  in  complete  harmony  with  the  American 
system  of  conveyancing,  which  accomplishes  the  cession  of 
property,  with  its  incidents  of  possession  and  enjoyment,  without  a 
resort  to  symbolical  acts,  or  inconvenient  ceremonies,  by  the  consent 
of  the  owner,  legally  authenticated. 

This  explanation  of  the  object  of  the  article  of  the  code,  will  enable 
us  to  define  the  limits  of  its  operation.  A  vendor  cannot  transfer  a 
title,  or  a  possession,  which  is  not  vested  in  him.  He  cannot,  by  his 
conveyance  or  admissions,  affect  the  claims  of  persons  whose  title  is 
adverse  to  his.  It  follows,  therefore,  that  the  recitals  in  these  acts, 
that  possession  had  been  delivered,  and  that  the  vendor  was  satisfied 
therewith,  are  not  evidence  of  that  corporeal  possession,  which  is  the 
foundation  of  a  prescriptive  right,  in  a  case  like  the  present.  TropL 
De  VentP,  §  36,  40 ;  C.  C.  2233,  2236 ;  Emmerson  v.  Fox,  3  La. 
183 ;  Ellis  v.  Prevost,  19  La.  251. 

3.  As  a  general  rule,  the  possession  necessary  to  sustain  a  prescript 
tion  is  founded  upon  facts,  which  it  is  the  province  of  a  jury  to 
ascertain.  Ewing  v.  Burnet,  11  Pet  41 ;  Beverly  v.  Burke,  9  Geo, 
R.440. 

But  the  "  written  proofs,"  upon  which  the  circuit  court  felt  author- 
ized to  instruct  the  jury  that  the  plea  of  prescription  must  prevail,  are 
not  exhibited  in  the  record,  and  this  court  cannot,  therefore,  test  the 
accuracy  of  its  conclusion. 

For  the  errors  in  the  charge  that  we  have  noticed,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 
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Boss  Winans,  Plaintiff  in  Error,  v.  Adam,  Edward,  and  Talbot 

Denmead. 

15  H.  330. 

The  plaintiff's  patent  was  for  making  the  body  of  a  burden  car  in  the  form  of  the  frastnm  of 
a  cone,  whereby  certain  mechanical  principles  were  introdaced  and  made  operative,  and  a 
Dew  and  usefol  result  prodaced.  Held,  I.  That  though  he  had  described  no  form,  save  a 
mathematically  exact  frustum  of  a  cone,  his  patent  covered  also  such  variations  of  form, 
as  substantially  embodied  his  mode  of  operation,  and  thereby  attained  the  same  kind  of 
result. 

Where  one  particular  geometrical  form  alone',  is  capable  of  embodying  the  invention,  that 
form  must  be  used,  to  amount  to  an  infringement;  o/iiter,  where  that  form  is  the  besty  bat 
other  forms  may  and  do  embody  the  invention. 

Principles  of  construction  of  specifications. 

The  case  is  stated  in  the  opinion  of  the  court 
Latrobej  for  the  plaintiff. 
John  M.  Campbell^  contra. 

•  Curtis,  J.,  delivered  the  opinion  of  the  court  [  •SSS  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States,  for  the  district  of  Maryland.  The  plaintiff  in  error  brought 
his  action  in  that  court,  for  an  infiringement  of  the  exdusive  right  to 
make,  use,  and  sell  ^  an  improvement  in  cars  for  the  transportation 
of  coal,"  &c.,  granted  to  him  by  letters-patent,  bearing  date  on  the 
26th  day  of  June,  1847 ;  and  the  judgment  of  that  court  being  for 
the  defendants,  he  has  brought  the  record  here  by  this  writ  of  error. 

It  appears,  by  the  bill  of  exceptions,  that  the  letters-patent  declared 
on  were  duly  issued,  and  that  their  validity  was  not  questioned ;  but 
the  defendants  denied  that  they  had  infiringed  upon  the  exclusive 
right  of  the  plaintiff 

On  such  a  trial,  two  questions  arise.  The  first  is,  what  is  the 
thing  patented ;  the  second,  has  that  thing  been  constructed,  used,  or 
Bold  by  the  defendants. 

The  first  is  a  question  of  law,  to  .be  determined  by  the  court,  con- 
struing the  letters-patent,  and  the  description  of  the  invention  and 
specification  of  claim  annexed  to  them.  The  second  is  a  question 
of  fact,  to  be  submitted  to  a  jury. 

In  this  case,  it  is  alleged  the  court  construed  the  specification  of 
claim  erroneously,  and  thereby  withdrew  from  the  jury  questions 
which  it  was  their  province  to  decide.  This  renders  it  necessary  to 
examine  the  letters-patent,  and  the  schedule  annexed  to  them,  to  see 
whether  their  construction  by  the  circuit  court  was  correct 

In  this,  as  in  most  patent  cases,  founded  on  alleged  improvements 

46* 
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in  machines,  in  order  to  determine  what  is  the  thing  patented,  it  is 
necessary  to  inquire. 

1.  What  is  the  structure  or  device,  described  by  the  patentee,  as 
embodying  his  invention  ? 

2.  What  mode  of  operation  is  introduced  and  employed  by  this 
Btructure  or  device  ? 

3.  What   result  is  attained  by  means   of  this  mode  of  opera- 

tion? 
r*339  ]      *4.  Does  the  specification  of  daim  cover  the  described 
mode  of  operation  by  which  the  result  is  attained  ? 

Without  going  into  unnecessary  details,  or  referring  to  drawings^ 
it  may  be  stated  that  the  structure,  described  by  this  patent,  is  the 
body  of  a  burden  railroad  car,  made  of  sheet  iron,  the  upper  part 
being  cylindrical,  and  the  lower  part  in  the  form  of  a  firustum  of  a 
cone,  the  under  edge  of  which  has  a  flange  secured  upon  it,  to  which 
flange  a  movable  bottom  is  attached.  This  bottom  is  made  movable, 
in  order  to  discharge  the  load  through  the  aperture  left  by  removing  it. 

To  understand  the  mode  of  operation  introduced  and  employed  by 
means  of  this  ibrm  of  the  car  body,  it  is  only  necessary  to  state,  what 
appears  on  the  face  of  the  specification,  and  was  testified  to  by  ex- 
perts at  the  trial  as  correct,  that,  by  reason  of  the  circular  form  of  tiie 
car  body,  the  pressure  of  the  load  outwards  was  equal  in  every  direo- 
tion,  and  thus  the  load  supported  itself  in  a  great  degree ;  that,  by 
making  the  lower  part  conical,  this  principle  of  action  operated 
throughout  the  car,  with  the  exception  of  the  small  space  to  which 
the  movable  bottom  was  attached ;  that,  being  conical,  the  lower  part 
of  the  car  could  be  carried  down  below  the  truck,  between  the  wheels, 
thus  lowering  the  centre  of  gravity  of  the  load;  that  the  pressure 
outwards  upon  all  parts  of  the  circle  being  equal,  the  tensile  strength 
of  the  iron  was  used  to  a  much  greater  degree  than  in  a  car  of  a 
square  form ;  and  finally,  that  this  form  of  the  lower  part  of  the  car 
facilitated  the  complete  discharge  of  the  load  through  the  aperture, 
when  the  bottom  was  removed. 

It  thus  appears  that,  by  means  of  this  change  of  form,  the  patentee 
has  introduced  a  mode  of  operation  not  before  employed  in  burden 
cars,  that  is  to  say,  nearly  equal  pressure  in  all  directions  by  the  en- 
tire load,  save  that  small  part  which  rests  on  the  movable  bottom ;  the 
efiects  of  which  are,  that  the  load,  in  a  great  degree,  supports  itself, 
and  the  tensile  strength  of  the  iron  is  used,  while  at  the  same  time, 
by  reason  of  the  same  form,  the  centre  of  gravity  of  the  load  is  de- 
pressed, and  its  discharge  facilitated. 

The  practical  result  attained  by  this  mode  of  operation  is  correctly 
described  by  the  patentee ;  for  the  uncpntradicted  evidence  at  the  trial 
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showed  that  he  had  not  exaggerated  the  practical  advantage  of  his 
invention.     The  specification  states :  — 

^  The  transportation  of  coal,  and  all  other  heavy  articles  in  lumps, 
has  been  attended  with  great  injury  to  the  cars,  requiring  the  bodies 
to  be  constructed  with  great  strength  to  resist  the  outward  pressure 
on  the  sides,  as  well  as  the  vertical  pressure  on  the  bottom,  due  not 
only  to  the  weight  of  the  mass,  but  the  mobility  of  the 
lumps  among  each  other  tending  to  ^  pack,'  as  *  it  is  techni-  [  *  340  ] 
cally  termed.  Experience  has  shown  that  cars,  on  the  old 
mode  of  construction,  cannot  be  made  to  carry  a  load  greater  than 
its  own  weight ;  but,  by  my  improvement,  I  am  enabled  to  make  cars 
of  greater  durability  than  tiiose  heretofore  made,  which  will  transport 
double  their  own  weight  of  coal,'*  &c. 

Having  thus  ascertained  what  is  the  structure  described,  the  mode 
of  operation  it  embodies,  and  the  practical  result  attained,  the  next 
inquiry  is,  does  the  specification  of  claim  cover  this  mode  of  opera- 
tion, by  which  this  result  is  effected  ? 

It  was  upon  this  question  the  case  turned  at  the  trial  in  the  circuit 
court 

The  testimony  showed  that  the  defendants  had  made  cars  similar 
to  the  plaintiff's,  except  that  the  form  was  octagonal  instead  of  cir- 
cular. There  was  evidence  tending  to  prove  that,  considering  in  ref- 
erence to  the  practical  uses  of  such  a  car,  the  octagonal  car  was  sub- 
stantially the  same  as  the  circular.^  Amongst  other  witnesses  upon 
this  point  was  James  MillhoUand,  who  was  called  by  the  defendants. 
He  testified :  — 

^  That  the  advantage  of  a  reduced  bottom  of  the  car  was  obtained, 
whether  the  car  was  conical  or  octagonal ;  that  the  strengthening  of 
the  bottom,  due  to  the  adoption  of  a  conical  form,  was  the  same  when 
the  octagonal  form  was  adopted,  or  the  circular.  That  the  circular 
form  was  the  best  to  resist  the  pressure,  as,  for  instance,  in  a  steam- 
boiler,  and  an  octagonal  one  better  than  the  square  form ;  that  the 
octagonal  car  was  not  better  than  the  conical  car ;  that,  for  practical 
purposes,  one  was  as  good  as  the  other ;  that  a  polygon  of  many 
sides  would  be  equivalent  to  a  circle ;  that  the  octagon  car,  practically, 
was  as  good  as  the  conical  ones ;  and  that,  substantially,  the  witness 
saw  no  difference  between  the  two." 

The  district  judge,  who  presided  at  the  trial,  ruled,  — 

That  while  the  patent  is  good  for  what  [is]  described  therein,  a 
conical  body,  in  whole  or  in  part,  supported  in  any  of  the  modes  in- 
dicated for  a  mode  of  sustaining  a  conical  body  on  a  carriage  or  truck, 
and  drawing  the  same,  and  to  those  principles  which  were  due  alone 
to  conical  vehicles,  and  not  to  rectilinear  bodies,  and  it  being  admi^ 
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ted  that  the  defendants'  car  was  entirely  rectilinear,  that  there  was  no 
infringement  of  the  plaintifTs  patent 

The  substance  of  this  ruling  was,  that  the  claim  was  limited  to  the 
particular  geometrical  form  mentioned  in  the  specification ;  and  as 
the  defendants  had  not  made  cars  in  that  particular  form,  there  could 
be  no  infringement,  even  if  the  cars  made  by  the  defendants  attained 
the  same  result  by  employing,  what  was  in  fact,  the  same  mode  of 
operation  as  that  described  by  the  patentee.     We  think  tUs  ruling 

was  erroneous. 
[  *  341  ]  *  Under  our  law,  a  patent  cannot  be  granted  merely  for  a 
change  of  form.  The  act  of  February  21,  1793,  §  2,^  so 
declared  in  express  terms ;  and  though  this  declaratory  law  was  not 
reenacted  in  the  patent  act  of  1836,^  it  is  a  principle  which  neces- 
sarily makes  part  of  every  system  of  law,  granting  patents  for  new 
inventions.  Merely  to  change  the  form  of  a  machine  is  the  work  of 
a  constructor,  not  of  an  inventor ;  such  a  change  cannot  be  deemed 
an  invention.  Nor  does  the  plaintiff's  patent  rest  upon  such  a 
change.  To  change  the  form  of  an  existing  machine,  and  by  means 
of  such  change  to  introduce  and  employ  other  mechanical  principles 
or  natural  powers,  or,  as  it  is  termed,  a  new  mode  of  operation,  and 
thus  attain  a  new  and  useful  result,  is  the  subject  of  a  patent  Such 
is  the  basis  on  which  the  plaintiff's  patent  rests. 

Its  substance  is  a  new  mode  of  operation,  by  means  of  which  a 
new  result  is  obtained.  It  is  this  new  mode  of  operation  which  gives 
it  the  character  of  an  invention,  arid  entitles  the  inventor  to  a  patent; 
and  this  new  mode  of  operation  is,  in  view  of  the  patent  law,  the 
thing  entitled  to  protection.  The  patentee  may,  and  should,  so  frame 
his  specification  of  claim  as  to  cover  this  new  mode  of  operation 
which  he  has  invented ;  and  the  only  question  in  this  case  is,  whether 
be  has  done  so ;  or  whether  he  has  restricted  his  claim  to  one  partio- 
nlar  geometrical  form. 

There  being  evidence  in  the  case  tending  to  show  that  other  forms 
do  in  fact  embody  the  plaintiff's  mode  of  operation,  and,  by  means 
of  it,  produce  the  same  new  and  useful  result,  the  question  is,  whether 
the  patentee  has  limited  his  claim  to  one  out  of  the  several  forms 
which  thus  embody  his  invention. 

Now,  while  it  is  undoubtedly  true,  that  the  patentee  may  so  restrict 
his  claim  as  to  cover  less  than  what  he  invented,  or  may  limit  it  to 
one  particular  form  of  machine,  excluding  all  other  forms,  though 
they  also  embody  his  invention,  yet  such  an  interpretation  should  not 
be  put  upon  his  claim  if  it  can  fairly  be  construed  otherwise,  and  thia 
for  two  reasons :  — 


1  1  Stats,  at  Lax^,  321.  *  5  lb.  117. 
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1.  Because  the  reasonable  presumption  is,  that,  having  a  just  right 
to  cover  and  protect  his  whole  invention,  he  intended  to  do  sa 
Haworth  v.  Hardcastle,  Web.  P.  C.  484. 

2.  Because  specifications  are  to  be  construed  liberally,  in  accord- 
ance with  the  design  of  the  constitution  and  the  patent  laws  of  the 
United  States,  to  promote  the  progress  of  the  useful  arts,  and  allow 
inventors  to  retain  to  their  own  use,  not  any  thing  which  is  matter  of 
common  right,  but  what  they  themselves  have  created.  Grant  v. 
Raymond,  6  Pet.  218 ;  Ames  v.  Howard,  1  Sumn.  482, 455 ;  Blanch- 
ard  V.  Sprague,  3  ibid.  535,  539;  Davoll  v.  Brown,  1  Wood. 

&  Minot,  53,  67;  Parker  v.  Haworth,  ^4  IVPLean's  R.  372;  [  *  342  J 
Le  Roy  v.  Tatham,  14  How.  181,  and  opinion  of  Parke, 
Baron,  there  quoted ;  Neilson  v.  Harford,  Web.  P.  C.  341 ;  Russell  v. 
Cowley,  ibid.  470 ;  Coming  et  oL  v.  Burden,  (decided  at  the  present 
term,)  15  How.  252. 

The  claim  of  the  plaintiff  is  in  the  following  words :  — 

"  What  I  claim  as  my  invention,  and  desire  to  secure  by  letters- 
patent,  is  making  the  body  of  a  car  for  the  transportation  of 'coal, 
&C.,  in  the  form  of  a  frustum  of  a  cone,  substantially  as  herein 
described,  whereby  the  force  exerted  by  the  weight  of  the  load  presses 
equally  in  all  directions,  and  does  not  tend  to  change  the  form  there- 
of, so  that  every  part  resists  its  equal  proportion,  and  by  which,  also, 
the  lower  part  is  so  reduced  as  to  pass  down  within  the  truck  frame 
and  between  the  axles,  to  lower  the  centre  of  gravity  of  the  load  with- 
out diminishing  the  capacity  of  the  car  as  described. 

"  I  also  claim  extending  the  body  of  the  car  below  the  connecting 
pieces  of  the  truck  frame,  and  the  line  of  draft,  by  passing  the  con- 
necting bars  of  the  truck  frame,  and  the  draft  bar,  through  the  body 
of  the  car,  substantially  as  described." 

It  is  generally  true,  when  a  patentee  describes  a  machine,  and  then 
daims  it  as  described,  that  he  is  understood  to  intend  to  claim,  and 
does  by  law  actually  cover,  not  only  the  precise  forms  he  has  described, 
but  all  other  forms  which  embody  his  invention  ;  it  being  a  familiar 
rule  that,  to  copy  the  principle  or  mode  of  operation  described,  is  an 
infringement,  although  such  copy  should  be  totally  unlike  the  original 
in  form  or  proportions. 

Why  should  not  this  rule  be  applied  to  this  case  ? 

It  is  not  suf&cient  to  distinguish  this  case  to  say,  that  here  the  in- 
vention consists  in  a  change  of  form,  and  the  patentee  has  claimed 
one  form  only. 

Patentable  improvements  in  machinery  are  almost  always  made  by 
changing  some  one  or  more  forms  of  one  or  more  parts,  and  thereby 
introducing  some  mechanical  principle  or  mode  of  action  not  pre- 
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viously  existing  in  the  machine,  and  so  securing  a  new  or  improved 
result.  And,  in  the  numerous  cases  in  which  it  has  been  held,  that 
to  copy  the  patentee's  mode  of  operation  was  an  infiringement,  the 
infringer  had  got  forms  and  proportions  not  described,  and  not  in 
terms  claimed.  K  it  were  not  so,  no  question  of  infringement  could 
arise.  K  the  machine  complained  of  were  a  copy,  in  form,  of  the 
machine  described  in  the  specification,  of  course  it  would  be  at  once 
seen  to  be  an  infringement  It  could  be  nothing  else.  It  is  only  in- 
genious diversities  of  form  and  proportion,  presenting  the  appearance 
of  something  unlike  the  thing  patented,  which  give  rise  to  questions ; 
and  the  property  of  inventors  would  be  valueless,  if  it 
[  •  343  ]  •  were  enough  for  the  defendant  to  say,  your  improvement 
consisted  in  a  change  of  form ;  you  describe  and  claim  but 
one  form ;  I  have  not  taken  that,  and  so  have  not  infringed. 

The  answer  is,  my  improvement  did  not  consist  in  a  change  of 
form,  but  in  the  new  employment  of  principles  or  powers,  in  a  new 
mode  of  operation,  embodied  in  a  form  by  means  of  which  a  new  or 
better  result  is  produced ;  it  was  this  which  constituted  my  invention ; 
this  you  have  copied,  changing  only  the  form ;  and  that  answer  is 
justly  applicable  to  this  patent. 

Undoubtedly,  there  may  be  cases  in  which  the  letters-patent  do  in- 
clude only  the  particular  form  described  and  claimed.  Davis  v. 
Palmer,  2  Brock.  309,  seems  to  have  been  one  of  those  cases.  But 
they  are  in  entire  accordance  with  what  is  above  stated. 

The  reason  why  such  a  patent  covers  only  one  geometrical  form,  is 
not  that  the  patentee  has  described  and  claimed  that  form  only;  it  is 
because  that  form  only  is  capable  of  embodying  his  invention;  and, 
consequently,  if  the  form  is  not  copied,  the  invention  it  not  used. 

Where  form  and  substance  are  inseparable,  it  is  enough  to  look  at 
the  form  only.  Where  they  are  separable;  where  the  whole  sub- 
stance of  the  invention  may  be  copied  in  a  different  form,  it  is  the 
duty  of  courts  and  juries  to  look  through  the  form  for  the  substance 
of  the  invention — for  that  which  entitled  the  inventor  to  his  patent, 
and  which  the  patent  was  designed  to  secure ;  where  that  is  found, 
there  is  an  infringement ;  and  it  is  not  a  defence,  that  it  is  embodied 
in  a  form  not  described,  and  in  terms  claimed  by  the  patentee. 

Patentees  sometimes  add  to  their  claims  an  express  declaration  to 
the  effect  that  the  claim  extends  to  the  thing  patented,  however 
its  form  or  proportions  may  be  varied.  But  this  is  unnecessary.  The 
law  so  interprets  the  claim  without  the  addition  of  these  words. 
The  exclusive  right  to  the  thing  patented  is  not  secured,  if  the  public 
are  at  liberty  to  make  substantial  copies  of  it,  varying  its  form  or  pro- 
portions.    And,  therefore,  the  patentee,  having  described  his  invea* 
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tion,  and  shown  its  principles,  and  claimed  it  in  that  form  which 
most  perfectly  embodies  it,  is,  in  contemplation  of  law,  deemed  to 
claim  every  form  in  which  his  invention  may  be  copied,  unless  he 
manifests  an  intention  to  disclaim  some  of  those  forms. 

Indeed,  it  is  difficult  to  perceive  how  any  other  rule  could  be 
applied,  practicably,  to  cases  like  this.  How  is  a  question  of  infringe- 
ment of  this  patent  to  be  tried  ?  It  may  safely  be  assumed,  that 
neither  the  patentee  nor  any  other  constructer  has  made,  or  wiU  make, 
a  car  exactly  circular.  In  practice,  deviations  from  a  true 
circle  will  always  occur.  How  near  to  a  *  circle,  then,  must  [  *  344  J 
a  car  be,  in  order  to  infringe  ?  May  it  be  slightly  elliptical, 
or  otherwise  depart  from  a  true  circle,  and,  if  so,  how  far  ? 

In  our  judgment,  the  only  answer  that  can  be  given  to  these  ques- 
tions is,  that  it  must  be  so  near  to  a  true  circle  as  substantially  to 
embody,  the  patentee's  mode  of  operation,  and  thereby  attain  the  same 
kind  of  result  as  was  reached  by  his  invention.  It  is  not  necessary 
that  the  defendant's  cars  should  employ  the  plaintifTs  invention  to  as 
good  advantage  as  he  employed  it,  or  that  the  result  should  be 
precisely  the  same  in  degree.  It  must  be  the  same  in  kind,  and 
effected  by  the  employment  of  his  mode  of  operation  in  substance. 
Whether,  in  point  of  fact,  the  defendant's  cars  did  copy  the  plaintiff's 
invention,  in  the  sense  above  explained,  is  a  question  for  the  jury,  and 
the  court  below  erred  in  not  leaving  that  question  to  them  upon  the 
evidence  in  the  case,  which  tended  to  prove  the  affirmative. 

The  judgment  of  the  court  below  must  be  reversed. 

Taney,  C.  J.,  Catron,  J.,  Daniel,  J.,  and  Campbell,  J.,  dissented. 

Campbell,  J.    I  dissent  from  the  opinion  of  the  court  in  this  case. 

The  plaintiff  claims  to  have  designed  and  constracted  a  car  for  the 
transportation  of  coal  on  railroads  which  shaU  carry  the  heaviest  load, 
in  proportion  to  its  own  weight. 

His  design  consists  in  the  adoption  of  the  '< conical  form"  ^for  the 
body  of  the  car,"  "whereby  the  weight  of  the  load  presses  equally  in 
all  directions;"  does  not  "tend  to  change  the  form  of  the  car;"  per- 
mits it  "  to  extend  down  within  the  truck,"  lowering  "  the  centre  of 
gravity  of  the  load,"  and  by  its  reduced  size  at  the  bottom  adding  to 
its  strength  and  durability.  He  claims  as  his  invention,  and  it  is  the 
whole  of  the  change  which  he  has  made  in  the  manufacture  of  cars, 
"  the  making  of  the  body  of  the  car  in  the  form  of  the  frustum  of  a 
cone." 

It  is  agreed  that  a  circle  contains  a  greater  area  than  any  figure  of 
the  same  perimeter;  that  the  conical  form  is  best  suited  to  resist  pres* 
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sure  from  within,  and  that  the  reduced  size  at  the  bottom  of  the  car 
is  favorable  to  its  strength.  The  introduction  of  the  cars  of  the  plain- 
tiff, upon  the  raihroad,  for  the  transportation  of  coal,  was  attended  by 
a  great  increase  of  the  loads  in  proportion  to  the  weight  of  the  car. 
The  merits  of  the  design  are  firankly  conceded.  Nevertheless,  it  is  no- 
torious,  that  there  does  exist  a  very  great  variety  of  vessels  in  common 
domestic  use, "  of  a  conical  form,"  or, "  of  the  form  of  the  firnstmn 
of  a  cone,"  for  the  reception  and  transportation  of  articles  of 
[  *  345  ]  prime  *  necessity  and  constant  demand,  such  as  water,  coal, 
food,  clothing,  &c.  It  is  also  true  that  the  properties  of  the 
circle,  and  of  circular  forms  alluded  to  in  ihe  patent  of  the  plaintiff 
are  understood,  and  appreciated,  and  have  been  applied  in  every  de- 
partment of  mechanic  art  One  cannot  doubt  that  a  requisition  from 
the  transportation  companies  for  cars  of  a  diminished  weight,  and  an 
increased  capacity,  upon  the  machinists  and  engineers  connected  wilh 
the  business,  would  have  been  answered  promptly  by  a  suggestion  of 
a  change  in  the  form  of  the  car.  The  merit  of  the  plaintiff  seems  to 
consist  in  the  perfection  of  his  design,  and  his  clear  statement  of  the 
scientific  principle  it  contains. 

There  arises  in  my  mind  a  strong  if  not  insuperable  objection  to 
the  admission  of  the  claim,  in  the  patent  for  <^  the  conical  form,"  or 
the  form  of  the  frustum  of  a  cone,"  as  an  invention.  Or  that  any 
machinist  or  engineer  can  appropriate  by  patent  a  form  whose  prop- 
erties are  universally  understood,  and  which  is  in  very  common  use, 
in  consequence  of  those  properties,  for  purposes  sttictiy  analogous. 
The  authority  of  adjudged  cases  seems  to  me  strongly  opposed  to  the 
claim.  Hotchkiss  v.  Greenwood,  11  How.  ?48 ;  Losh  v.  Hague,  Web. 
Pat.  Cas.  207 ;  Winans  v.  Providence  Railroad  Company,  2  Story, 
412;  2  ibid.  190;  2  Car.  &  Kir.  1022 ;  3  W.  H.  &  Gord.  427. 

Conceding,  however,  that  the  invention  was  patentable,  and  this 
seems  to  have  been  conceded  in  the  circuit  court,  the  inquiry  is,  what 
is  the  extent  of  the  claim  ?  The  plaintiff  professes  to  have  made  an 
improvement  in  the  form  of  a  vehicle,  which  has  been  a  long  time  in 
use,  and  exists  in  a  variety  of  forms.  He  professes  to  have  discov- 
ered the  precise  form  most  fitted  for  the  objects  in  view.  He  describes 
this  form,  as  the  matter  of  his  invention,  and  the  principle  be  devel- 
ops applies  to  no  other  form.  For  this  he  claims  his  patent  We  are 
authorized  to  conclude,  that  his  precise  and  definite  specification  and 
claim  were  designed  to  ascertain  exactiy  the  limits  of  his  invention. 
Davis  V.  Palmer,  2  Brock.  298. 

The  car  of  the  defendants  is  of  an  octagonal  form,  with  an  octag* 
onal  pyramidical  base.  There  was  no  contradiction^  in  the  evidence 
given  at  the  trial,  in  reference  to  its  description,  nor  as  to  the  substau- 
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tial  effects  of  its  use  and  operation.  In  the  size,  thickness  of  the  met- 
al employed  in  its  constraction,  weight,  and  substantial  and  profit- 
able results,  the  one  car  does  not  materially  vary  from  the  other.  The 
'^^fferencc  consists  in  the  form,  and  in  that,  it  is  visible  and  palpable. 

The  circuit  court,  acting  upon  these  facts,  of  which  'there  was  no 
dispute,  instructed  the  jury  that  an  infringement  of  the  plain- 
tiff's patent  had  not  taken  place.     I  do  not  find  the  *  question  [  *  346  ] 
before  the  court  a  compound  question  of  law  and  fact.     The 
facts  were  aU  ascertained,  and  upon  no  construction  of  those  facts 
was  the  plaintiff,  in  my  opinion,  entitled  to  a  judgment. 

In  theory,  the  plaintiff's  car  is  superior  to  all  others.  His  car  dis- 
plays the  qualities  which  his  specification  distinguishes.  The  equal 
pressure  of  the  load  in  all  directions ;  the  tendency  to  preserve  the 
form,  notwithstanding  the  pressure  of  the  load ;  th*^  absence  of  the 
cross  strain ;  the  lowering  of  the  centre  of  the  gravity  of  the  load, — 
are  advantages  which  it  possesses  in  a  superior  degree  to  that  of  the 
defendants\  Yet  the  experts  say  that  there  is  no  appreciable  differ- 
ence in  the  substantial  results  afforded  by  the  two. 

The  cause  for  this  must  be  looked  for  in  a  source  extrinsic  to  the 
mere  form  of  the  vehicles.  Nor  is  it  difficult  to  detect  the  cause  for 
this  identity  in  the  results  in  such  a  source. 

The  coarse,  heavy,  cumbrous  operations  of  coal  transportation  do 
not  admit  of  the  manufacture  of  cars  upon  nice  mathematical  for- 
mulas, nor  c^n  the  loads  be  adjusted  with  much  reference  to  exactness. 
There  is  a  liability  to  violent  percussions  and  extraordinary  strains, 
which  must  be  provided  for  by  an  excess  in  the  weight  and  thickness 
of  the  material  used.  Then,  unless  the  difference  in  the  weight  of 
the  load  is  great,  there  will  be  no  correspondent  difference  in  the 
receipts  of  the  transportation  companies. 

The  patentee,  not  exaggerating  the  theoretical  superiority  of  the 
form  of  his  car,  overlooked  those  facts  which  reduced  its  practical 
value  to  the  level  of  cars  of  a  form  widely  variant  from  his  own* 
The  object  of  this  suit  is  to  repair  that  defect  of  observation.  It  is, 
that  this  court  shall  extend,  by  construction,  the  scope  and  operation 
of  his  patent,  to  embrace  every  form  which  in  practice  will  yield  a 
result  substantially  equal  or  approximate  to  his  own. 

In  the  instruction  asked  for  by  the  plaintiff,  <'  form  and  circum- 
stances "  are  treated  as  more  or  less  immaterial,  but  the  verdict  is 
claimed  if  the  defendants  have  constructed  cars  ^^  which,  substantially 
on  the  same  principle  and  in  the  same  mode  of  operation,  accomplish 
the  same  result." 

The  principle  stated  in  the  patent  applies  only  to  circular  forms. 

The  modes-of  operation  in  coal  transportation  have  experienced  no 
VOL.  xz.  47 
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change  from  the  skill  of  the  plaintifl^  except  by  the  change  from  the 
lectilineal  figure  to  the  circular. 

The  defendant  adheres  to  the  rectilineal  form.  The  result  acconi* 
plished  by  the  use  of  the  two  cars  is  the  same — a  more  eco- 
nomical transportation  of  coal.  This  result  it  is  that  ihe 
[  *347  ]  •  plaintiff  desires  to  appropriate,  but  this  cannot  be  permit- 
ted CJurtis  on  Patents,  §§  4, 26, 27, 86, 87, 88 ;  2  Story,  408, 
411. 

In  the  case  of  Aiken  v.  Bemis,  3  Wood.  &  M.  349,  the  learned 
judge  said :  ^  When  a  patentee  chooses  to  cover  with  his  patent  the 
material  of  which  a  part  of  his  machine-  is  composed,  he  entirely 
endangers  his  right  to  prosecute  when  a  different  and  inferior  material 
is  employed,  and  one  which  he  himself,  affcer  repeated  experiment, 
had  rejected." 

The  plaintiff  confines  his  claim  to  the  use  of  the  conical  form,  and 
excludes  from  his  specification  any  allusion  to  any  other.  He  must 
have  done  so  advisedly.  He  might  have  been  unwilling  to  expose 
the  validity  of  his  patent  by  the  assertion  of  a  right  to  any  other. 
Can  he  abandon  the  ground  of  his  patent,  and  ask  now  for  the  ex- 
clusive use  of  all  cars  which,  by  experiment,  shall  be  found  to  yield 
the  advantages  which  he  anticipated  for  conical  cars  only  ? 

The  claim  of  to-day  is,  that  an  octagonal  car  is  an  infringement  of 
this  patent  Will  this  be  the  limit  to  that  claim  ?  Who  can  tell  the 
bounds  within  which  the  mechanical  industry  of  the  country  may 
freely  exert  itself?  What  restraints  does  this  patent  impose  in  this 
branch  of  mechanic  art  ? 

To  escape  the  incessant  and  intense  competition  which  exists  in 
every  department  of  industry,  it  is  not  strange  that  persons  should 
seek  the  cover  of  the  patent  act  for  any  happy  effort  of  contrivance 
or  construction ;  nor  that  patents  should  be  very  frequently  employed 
to  obstruct  invention,  and  to  deter  from  legitimate  operations  of  skill 
and  ingenuity.  This  danger  was  foreseen  and  provided  for  in  the 
patent  act.  The  patentee  is  obliged,  by  law,  to  describe  his  inven- 
tion in  such  full,  clear,  and  exact  terms,  that  from  the  description  the 
invention  may  be  constructed  and  used.  Its  principle  and  modes  of 
operation  must  be  explained;  and  the  invention  shall  particularly 
^  specify  and  point"  out  what  he  claims  as  his  invention.  Fulness, 
clearness,  exactness,  preciseness,  and  particularity,  in  the  description 
of  the  invention,  its  principle,  and  of  the  matter  claimed  to  be  in- 
vented, will  alone  fulfil  the  demands  of  congress  or  the  wants  of  the 
country.  Nothing,  in  the  administration  of  this  law,*  will  be  more 
mischievous,  more  productive  of  oppressive  and  costly  litigation,  of 
exorbitant  and  unjust  pretensions  and  vexatious  demands,  more  in* 
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jurious  to  labor,  than  a  relaxation  of  these  wise  and  salutary  requi- 
sitions of  the  act  of  congress.  In  my  judgment,  the  principles  of 
legal  interpretation,  as  well  as  the  public  interest,  require  that  this 
language  of  this  statute  shall  have  its  fuU  significance  and  import. 

In  this  case,  the  language  of  the  patent  is  full,  clear,  and  exact 
The  claim  is  particular  and  specific. 

*  Neither  the  specification  nor  the  claim,  in  my  opinion,  [  *  348  ] 
embrace  the  workmanship  of  the  defendants.    I  therefore 
respectfully  dissent  from  the  judgment  of  the  court,  which  implies 
the  contrary, 

Clinton  Walworth,  Plaintiff  in  Error,  t;.  Jabies  Eneeland  and 
Hannah,  his  Wife,  and  Frances  Cornelia  Foster  and  William 
Foster,  Infants,  by  their  next  Friend,  Jabies  Kneeland. 

15  H.  348. 

Under  the  25th  section  of  the  jndiciaiy  act  of  1789,  (1  Stats,  at  Large,  85,)  a  party  cannot 
oome  to  this  court,  because  a  state  court  has  refused  to  allow  his  defence,  tiiat  the  con- 
tract sued  on  was  made  hy  him  and  the  plidntiff,  in  frand  of  an  act  of  congress.  This  is 
not  a  right  or  title  under  an  act  of  cong;ress,  within  the  meaning  of  the  25th  section. 

The  case  is  stated  in  the  opinion  of  the  court 
Smithy  for  the  plaintiff 
Baxter,  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  351  ] 
This  case  is  brought  before  us  by  a  writ  of  error  directed 

to  the  supreme  court  of  the  State  of  Wisconsin. 

A  bill  in  equity  was  filed  in  the  Milwaukie  district  court  of  that 
State,  by  Gustavus  A.  Foster,  against  Walworth,  the  plaintiff  in 
error,  to  obtain  the  specific  performance  of  a  contract  for  the  convey- 
ance of  a  certain  quarter  section  of  land  described  in  the  bill.  The 
contract  under  which  the  compla&iant  claims  is  set  out  in  the  bill ; 
and,  as  he  alleges,  was  made  by  Walworth  with  a  certain  Jonathan 
E.  Arnold ;  that  the  land  in  question  had  at  that  time  been  surveyed 
by  the  government,  but  not  offered  for  sale ;  and  that  Arnold,  in  pur- 
suance of  and  in  execution  of  the  agreement  vdth  Walworth,  entered 
upon  and  took  possession  of  it,  and  afterwards  assigned  his  interest 
to  the  complainant,  who  took  possession,  and  still  held  the  possession 
when  his  bill  was  filed ;  that  Walworth  had  become  the  purchaser, 
pursuant  to  his  agreement  with  Arnold,  and  obtained  a  legal  title 
from  the  United  States ;  and  was  bound,  under  that  agreement  and 
the  assignment  of  Arnold  above  mentioned,  to  convey  the  land  to 
the  complainant 
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Foster  died  pending  the  suit,  and  the  defendants  in  error  are  his 
legal  representatives. 

Walworth,  in  his  answer,  alleges  that  the  original  contract  in  relar 
tion  to  this  land,  was  between  him  and  a  man  by  the  name  of  Fris* 
bee ;  that  Frisbee  transferred  his  interest  to  Arnold,  who  agreed  to 
take  his  place,  and  fulfil  his  part  of  the  agreement ;  and  that  the  con- 
laract  with  Arnold  was  made  upon  that  condition.  He  admits  that 
Arnold  conveyed  his  interest  to  Foster.  He  also  gives  in  much  de- 
tail the  several  contracts ;  the  understanding  of  the  respective  parties 
at  the  time,  as  he  alleges  it  to  have  been ;  their  acts  afterwards ;  the 
object  of  the  agreement;  and  the  circumstances  under  which  he  after- 
wards became  the  purchaser  of  the  land  claimed.  And  he  denies 
that  there  was  any  valuable  consideration  moving  firom  Frisbee  or 
Arnold  to  him  to  support  the  contract ;  and  if  there  was,  he  denies 
the  construction  given  by  the  complainant  to  the  agreement ;  and 
denies,  also,  that  his  subsequent  purchase  firom  the  government  was 
made  under  it.  He  alleges  that  neither  Frisbee  nor  Arnold 
[  •  362  ]  *  performed  their  part  of  the  contract ;  and,  moreover,  that 
the  contract  was  void,  because  its  object  and  purpose  was 
to  prevent  competition  for  public  lands,  when  offered  at  auction  by 
the  government,  and  therefore  against  the  policy  of  the  law. 

Testimony  was  taken  on  both  sides ;  and,  at  the  final  hearing,  tiie 
court,  by  its  decree,  directed  Walworth  to  convey  to  the  defendants 
in  error  the  one  half  of  the  quarter  section  in  question.  Walworth 
appealed  to  the  supreme  court  of  the  State,  where  the  decree  was 
affirmed.     And  this  writ  of  eiror  is  brought  to  revise  that  decree. 

Upon  looking  into  the  proceedings  in  the  state  court,  we  should  be 
at  a  loss  to  understand  how  this  court  could  be  supposed  to  have 
jurisdiction  upon  this  writ  of  error,  over  any  of  the  questions  decided 
in  the  state  court,  if  the  printed  argument  in  behalf  of  the  plaintifi 
in  error  had  not  pointed  to  the  one  on  which  he  relies.  For  we  do 
not  see  that  Walworth  set  up  any  right  or  title  under  an  act  of  con- 
gress ;  or  that  any  of  the  contingencies  took  place  at  the  trial  which 
give  jurisdiction  to  this  court  under  the  twenty-fifth  section  of  the 
act  of  1789. 

But  it  appears  that  he  claims  the  right  to  remove  the  case  to  this 
court,  upon  the  following  ground :  He  alleges  in  his  answer  that,  at 
the  time  of  his  contract  with  Frisbee,  and  also  with  Arnold,  there 
was  no  act  of  congress  which  authorized  them  to  settle  on  this  land, 
or  gave  any  right  of  preemption  to  those  who  had  settled  on  them; 
that  they  were  trespassers,  and  had  illegaUy  combined  with  a  large 
body  of  men  of  like  character,  who  had  settled  upon  the  public  lands 
in  that  district,  to  prevent  them  firom  selling  for  more  than  one  dollar 
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and  twenty-five  cents  the  acre,  and  to  secure  to  each  other  at  that 
price  the  land  they  had  respectively  selected.  And  he  further  states 
that  these  settlers  bad  adopted  rules  and  established  a  land-office  in 
which  their  respective  claims  were  to  be  entered ;  and  had  agreed 
that,  if  the  government  refused  to  grant  the  right  of  preemption  at 
the  price  above  named,  and  directed  them  to  be  sold  at  public  auc- 
tion, the  settlers  would,  by  force  and  terror  —  or,  as  he  terms  it,  ^<  by 
dub  or  lynch  law"  —  prevent  any  one  from  bidding  against  the 
settler  for  the  land  he  had  entered  at  their  land-office ;  and  would,  by 
such  means,  enable  him  to  buy  it  at  the  lowest  government  price, 
that  is,  at  one  dollar  and  twenty-five  cents  an  acre.  And  that,  under 
the  agreement  between  Frisbee  and  himself,  Frisbee  was  to  hold 
possession,  and  have  his  claim  entered  at  the  settlers'  land-office ; 
and  if  congress  should  give  the  right  of  preemption  at  the  lowest 
government  price,  he  and  Frisbee  or  Arnold  were  to  share  in  the 
profits,  Walworth  to  furnish  the  money  to  pay  for  it.  And  if  no 
right  of  preemption  was  given,  Walworth  was  to  be  per- 
mitted  to  buy,  under  the  *  settlers'  regulations,  at  that  price,  [  *  353  ] 
and  the  profits  in  that  case  also  to  be  shared  between  the 
parties.  And  that,  these  contracts  were  in  violation  of  the  acts  of 
congress,  in  relation  to  the  sales  of  public  lands,  and  contrary  to 
public  policy,  and  therefore  void.  Such  is  the  substance  of  his  de- 
fence on  this  part  of  the  case,  so  far  as  we  can  gather  it  from  his 
answer,  (which  is  by  no  means  clear  in  its  statements,)  and  from  the 
evidence  he  offered  to  support  it,  and  the  printed  argument  filed  in 
his  behalf. 

It  is  due  to  the  state  court  to  say  that,  in  its  decree,  it  declares 
that  such  a  contract  would  be  void ;  and  it  decreed  in  favor  of  the 
complainants,  upon  the  ground  that  it  was  not  proved,  by  legal  testi- 
mony, that  either  Frisbee  or  Arnold  had  undertaken  to  associate 
themselves  with  the  illegal  combination  of  settlers,  or  to  use  any 
other  unlawful  means  to  enable  Walworth  to  buy  the  land  in  ques- 
tion at  a  reduced  price. 

But  if  it  had  been  otherwise,  and  the  state  court  had  committed  so 
gross  an  error  as  to  say  that  a  contract,  forbidden  by  an  act  of  con- 
gress, or  against  its  policy,  was  not  firaudulent  and  void,  and  that  it 
might  be  enforced  in  a  court  of  justice,  it  would  not  follow  that  this 
writ  of  error  could  be  maintained.  In  order  to  bring  himself  within 
the  twenty-fifth  section  of  the  act  of  1789,  he  must  show  that  he 
claimed  some  right,  some  interest,  which  the  law  recognizes  and  pro- 
tects, and  which  was  denied  to  him  in  the  state  court  But  this  act 
of  congress  certainly  gives  him  no  right  to  protection  from  the  conse- 
quences of  a  contract  made  in  violation  of  law.     Such  a  contract,  it 

47* 
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is  tme,  would  not  be  enforced  against  him  in  a  court  of  justice ;  not 
on  account  of  his  own  rights  or  merits,  but  from  the  want  of  merits 
and  good  conscience  in  the  party  asking  the  aid  of  the  court  But 
to  support  this  writ  of  error,  he  must  daim  a  right  which,  if  well 
founded,  he  would  be  able  to  assert  in  a  court  of  justice,  upon  its 
own  merits,  and  by  its  own  strength.  No  such  right  is  claimed  in 
the  answer  of  the  plaintiff  in  error.  And,  indeed,  it  would  be  a  nov- 
elty in  legislation  and  in  public  policy  if  congress  had  taken  so  much 
pains  to  provide  for  the  protection  of  persons  who  had  combined 
with  others  to  perpetrate  a  fraud  on  the  United  States,  and  found 
themselves  in  the  end  the  sufferers  by  the  speculation ;  or  who,  by 
the  error  of  a  state  court,  had  been  compelled  to  share  its  gains  witli 
their  associates  in  the  fraud.  The  right  or  interest  claimed  in  the 
state  court  must  be  of  a  very  different  character  to  entitle  him  to  tiie 
protection  of  the  act  of  1789.  It  has  already  been  so  decided  in  this 
court  in  the  case  of  Udell  and  others  v.  Davidson,  7  How.  769. 

Neither  can  the  writ  of  error  be  supported  on  the  ground 
[  *  354  ]  that  *  Walworth  was  unable  to  purchase,  at  one  dollar  and 
twenty-five  cents  per  acre,  another  portion  of  the  land  men* 
tioned  in  the  contracts,  in  consequence  of  ii»  subsequent  cession  by 
the  United  States  to  the  territory  of  Wisconsin.  Whether  that  ces* 
sion,  and  the  enhanced  price  at  which  it  was  held,  absolved  him  from 
the  obligation  of  performing  any  part  of  the  contract,  depended  alto- 
gether upon  its  construction.  The  rights  of  the  parties  did  not  de- 
pend on  the  act  of  congress  ^  making  the  cession,  but  upon  the  con- 
tract into  which  they  had  entered.  And  the  construction  of  that 
agreement,  and  the  rights  and  obligations  of  the  parties  under  it| 
were  questions  exclusively  for  the  state  court ;  and  over  its  decreei  in 
this  respect,  this  court  has  no  controL 

The  writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 


Parish  Carter,  Plaintiff  in  Error,  t;.  Archibald  T.  Bennett. 

15  H.  354. 

If  there  be  nothing  on  the  record  to  show  that  the  defendant  was  a  citizen  of  Gcoiig:ia,  he 
cannot  raise  the  question  here,  whether  the  state  court  of  Florida  rightlj  took  jurisdictioa 
of  a  case  pending  in  a  territorial  court  at  the  time  of  the  admission  of  that  State  into  the 
Union ;  he  should  have  pleaded  the  fact  in  that  court,  and  thus  raised  the  question,  ia 
the  only  manner  open  to  him,  no  special  provision  for  such  a  case  having  beeo  made  bf 
congress 

The  case  is  stated  in  the  opinion  of  the  court. 

1  5  State,  at  Large,  245. 
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jbavisy  for  the  motion. 
Johnson^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  •  355  ] 
This  case  comes  before  us  upon  a  writ  of  error  directed  to 

the  supreme  court  of  the  State  of  Florida ;  and  a  motion  has  been 
made  to  dismiss  it  for  want  of  jurisdiction. 

The  suit  was  brought  by  Bennett,  the  defendant  in  error,  against 
Carter,  the  plaintiff  in  error,  in  December,  1842,  while  Florida  was 
yet  a  territory,  and  was  continued  from  term  to  term,  until  she  was 
admitted  into  the  Union  as  a  State.^  The  action  was  trover  for 
certain  property.  The  declaration  was  in  the  usual  form,  and  the 
defendant  pleaded  the  general  issue  of  not  gnilty.  After  Florida 
became  a  State,  and  the  territorial  court,  in  which  the  suit  was  pend- 
ing, ceased  to  exist,  the  papers  were  transmitted  by  the  clerk  to  the 
circuit  court  of  the  State  for  the  same  county. 

The  plaintiff  and  defendant  both  appeared  in  the  circuit  court,  and 
the  case  was  continued  until  December,  1848,  when  the  parties  pro- 
ceeded to  trial  —  and  the  jury  found  for  the  defendant  in  error,  and 
assessed  his  damages  at  $19,999.66. 

Several  exceptions  were  taken  to  the  rulings  of  the  court  on  the 
trial,  which  it  is  not  necessary  to  mention,  because  they  relate  to  the 
laws  of  the  State,  over  which  this  court  can  exercise  no  jurisdiction 
upon  this  writ  of  error.  After  the  verdict  was  rendered  against  him, 
the  plaintiff  in  error  moved  for  a  new  trial.  '  But  the  motion  was 
overruled  by  the  court.  He  thereupon  offered  to  prove  that  he  was 
a  citizen  of  Georgia  at  the  time  the  suit  was  instituted  in  the  terri- 
torial court,  and  had  continued  to  be  so,  and  still  was  a  citizen  of  that 
State.  And  this  fact  being  admitted  by  the  opposite  party,  he  moved 
in  arrest  of  judgment,  and  that  the  case  be  dismissed  from  the  court, 
with  an  order  to  the  derk  to  transfer  the  papers  to  the  district  court 
of  the  United  States  for  the  northern  district  of  Florida,  or  hold  the 
papers  and  proceedings  subject  to  any  order  of  transfer  or  demand 
from  the  said  court 

•  This  motion  was  refused,  and  judgment  entered  on  the  [  •  366  ] 
verdict.     Whereupon  he  appealed  to  the  supreme  court  of 

the  State ;  and  the  judgment  of  the  circuit  court  being  there  affirmed, 
be  has  brought  the  case  before  this  court  by  writ  of  error. 

In  support  of  this  writ,  the  plaintiff  in  error  contends,  that  as  he 
was  a  citizen  of  Georgia  at  the  time  the  suit  was  brought  in  the  ter- 
ritorial court,  and  also  when  the  act  of  congress  of  February  22, 1847,' 

1  5  Stats,  at  Large,  742.  s  9  lb.  128 
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was  passed,  the  suit  was,  by  operation  of  that  law,  transferred  to  the 
district  court  of  the  United  States  for  the  northern  district  of  Florida, 
and  that  the  circuit  court  of  the  State  had  no  right  to  take  possession 
of  the  papers  in  the  case,  nor  any  authority  to  try  and  decide  it ;  and 
that,  by  moving  in  arrest  of  judgment  upon  this  ground,  he  had 
claimed  a  right  under  a  law  of  the  United  States  ;  and  that,  as  the 
decision  was  against  the  right  claimed,  he  is  entitled  to  a  writ  of  error 
under  the  25th  section  of  the  act  of  1789  J 

Upon  this  motion  to  dismiss  the  writ  of  error,  the  construction  of 
the  act  of  congress  of  1847  is  not  before  us.  In  this  stage  of  the  case 
we  are  not  called  on  to  decide  whether  this  act  of  congress  did  or  did 
noiy  propria  vigore^  transfer  the  case  to  the  district  court  of  the  United 
States.  The  only  question  presented  by  the  motion,  is,  whether,  upon 
the  record  before  us,  we  have  a  right  to  reverse  the  judgment  of  the 
state  court  ?  And  in  order  to  give  this  court  jurisdiction  over  the 
judgment  of  the  state  court,  it  must  appear  by  the  record  that  the 
right  now  claimed  by  the  plaintiff  ih  error,  to  remove  the  case  to  the 
district  court  of  the  United  States,  was  so  drawn  in  question  in  the 
state  court,  that  it  must  have  been  decided  in  the  judgment  it  has 
given. 

Now,  there  is  nothing  in  the  pleadings  to  show  that  Carter  was  a 
citizen  of  Georgia.  It  is  not  so  stated  in  the  declaration  of  plea. 
And  when«the  papers  were  transmitted  to  the  state  court,  he  appeared 
there,  and  defended  himself  upon  the  plea  of  the  general  issue,  which 
he  had  put  in  in  the  territorial  court  This  plea  admitted  the  juris- 
diction of  the  court ;  and  the  case  was  tried,  and  the  verdict  rendered 
upon  these  pleadings.  And  upon  a  motion  in  arrest  of  judgment, 
the  court  cannot  look  beyond  the  record ;  and  the  judgment  cannot 
be  arrested,  unless  there  is  some  error  in  law  or  defect  of  jurisdiction 
apparent  in  the  proceedings.  And  here  there  was  no  error  or  defect 
of  jurisdiction  apparent  on  the  record,  even  if  the  construction  of  the 
act  of  1847,  contended  for  by  the  plaintiff  in  error,  is  the  true  one. 
Both  parties,  by  their  pleadings,  admitted  the  jurisdiction  of  the 
court ;  and  there  was  no  averment  in  any  part  of  them  that  Carter 
was  a  citizen  of  Georgia.  And  after  a  verdict  is  rendered, 
[  *  357  ]  the  judgment  cannot  be  arrested  by  the  introduction  *  of 
new  evidence  on  a  new  fact  It  may,  in  a  proper  case,  lay 
the  foundation  of  a  motion  for  a  new  trial,  but  not  in  arrest  of  judg- 
ment. 

It  is  evident,  therefore,  that  the  state  court,  in  proceeding  to  give 
judgment  on  the  verdict,  could  not  legally  have  decided  upon  the 
validity  of  the  plaintiff's  objection  to  its  jurisdiction.     They  could 

\  1  Stats,  at  Lai^,  85. 
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not  hear  evidence,  in  that  stage  of  the  case,  to  prove  that  Carter  was 
a  citizen  of  Georgia,  nor  judicially  notice  it  when  admitted  by  the 
opposite  party.  And  we  are  bound  to  presume  that  they  proceeded 
to  judgment  on  this  ground,  and  did  not  consider  the  right  claimed 
by  the  plaintiff  in  error  as  properly  before  them. 

In  an  action  in  a  circuit  court  of  the  United  States,  where  the  juris- 
diction depends  upon  the  citizenship  of  the  parties,  it  has  always 
been  held,  that  where  the  plaintiff  avers  in  his  declaration  that  he 
and  the  defendant  are  citizens  of  different  States,  if  the  defendant 
means  to  deny  the  fact  and  the  jurisdiction,  he  must  plead  it  in  abate- 
ment ;  and  if  he  omits  to  plead  it  in  abatement,  and  pleads  in  bar  to 
the  action,  he  cannot  avail  himself  of  the  objection  at  the  trial.  Still 
less  could  he  be  permitted  to  do  so  upon  a  motion  in  arrest  of  judg- 
ment. And  the  same  principles  which  this  court  sanction  in  such 
cases  in  the  courts  of  the  United  States,  upon  questions  of  jurisdic- 
tion depending  upon  personal  privilege,  we  are  bound  to  apply  to  the 
proceedings  in  the  state  court. 

Undoubtedly,  it  was  in  the  power  of  the  plaintiff  in  error,  when  he 
appeared  to  the  suit  in  the  circuit  court  of  the  State,  to  have  pleaded 
to  the  jurisdiction,  upon  the  ground  that  he  was  a  citizen  of  Georgia. 
Whether  such  a  plea  could  have  been  maintained  or  not,  it  is  not 
necessary  for  us  to  say.  But  it  would  have  brought  before  the  court 
the  construction  of  the  act  of  1847,  and  it  must  have  been 'judicially 
decided.  And  if  the  decision  had  been  against  the  right  he  claimed 
under  it,  this  court  would  have  had  jurisdiction  to  hear  and  determine 
that  question.  But  upon  the  record,  as  it  comes  before  us,  it  does 
not  appear  that  ttus  question  was  ever  presented  to  the  state  court  in 
a  manner  that  would  enable  it  judicially  to  notice  or  decide  it.  And 
the  writ  of  eiror  must,  therefore,  be  dismissed  for  want  of  jurisdiction. 


BoBEBT  PoBSYTH,   Appellant,  V.  John   Reynolds,  Josiah   K 

McClube,  and  John  Mc  Doug  all. 

15  H.  358. 

Lands  granted  bj  the  act  of  March  3, 1807,  (2  Stats,  at  Large,  437,)  in  fhlfilraent  of  the 
second  article  of  the  treaty  of  1794,  between  the  United  States  and  Great  Britain,  were  not 
donations,  and  did  not  disqualify  a  settler  from  receiving  a  donation  nnder  the  act  of  May 
15,  1820,  (3  Stats,  at  Large,  605,)  and  the  act  of  March  3,  1823,  (3  Stats,  at  Large,  786.) 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Illinois.     The  case  is  stated  in  the  opinion  of  the  court. 

Williams^  with  whom  was  Lincoln  and  Gamble^  for  the  appellant 

Chase^  with  whom  was  Purple^  contra. 
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[  *  364  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

The  bill  seeks  to  set  aside  a  patent  to  the  legal  representa- 
tives of  Thomas  Forsyth,  because  he  had  obtained  from  the  United 
States  two  other  donations  of  land  situate  in  Michigan,  previous  to 
his  donation  of  the  village  lot  in  Peoria;  and  it  is  alleged  that  for  this 
reason,  his  donation  certificate  and  patent  were  fiuudulent,  as  against 
the  complainants,  and  should  not  be  set  up  to  their  prejudice  ;  and 
BO  the  court  below  held. 

Waiving,  for  the  present,  all  consideration  of  the  fact  that  Forsyth 
claimed  the  village  lot  as  assignee  of  Maillet,  who  had  not  obtained 
any  previous  "  confirmations,  or  donation ;  '*  and  secondly, 
[  •  365  ]  *  that  the  patent  to  Bogardus  was  made  subject  to  the  rights 
of  all  persons  claiming  lots  in  Peoria,  under  the  act  of  1823 ; 
and  placing  the  case  on  the  ground  that  the  circuit  court  did,  and 
then  how  does  the  claim  to  relief  stand? 

It  was  assumed  by  the  court  below,  that  Forsyth  had  received,  as 
a  donation,  the  two  tracts  of  land  in  Michigan,  within  the  meaning 
of  the  act  of  1823.  That  the  act  contemplated  a  donation  we  think 
is  true. 

A  donation  is  a  gift  and  gratuity,  and  not  a  grant  of  land  founded 
on  a  consideration,  as  where  the  government  is  bound  to  make  it  by 
treaty  stipulation  conferring  mutual  benefits.  Thomas  Forsyth  and 
bis  family  were  Canadian  settlers  and  British  subjects,  residing  on 
our  side  of  the  line,  established  by  the  treaty  of  peace  of  1783  ;  ^  they 
professed  allegiance  to  Great  Britain,  as  all  that  population  did  at 
the  date  of  Jay's  treaty,  in  1794,^  and  up  to  July,  1796. 

By  the  6th  article  of  the  treaty  of  1783,  it  was  provided  that  no 
one  should  suffer  by  reason  that  they  took  part  with  Great  Britain  in 
the  war,  "in  person  or  property." 

As  Great  Britain  held  possession  of  the  country  in  Michigan,  re- 
gardless of  the  treaty  of  1783,  a  principal  object  of  Jay's  treaty  was 
to  obtain  actual  possession,  and  to  do  this  it  was  necessary  to  secure 
the  removal  of  the  British  troops,  and  an  evacuation  of  the  military 
posts  of  that  power  from  our  side  of  the  line. 

The  2d  article  expressly  provided  for  these  objects,  and  at  the  same 
time,  and  as  matter  of  justice,  it  was  declared,  that  all  settlers  and 
traders,  within  the  precincts  or  jurisdiction  of  said  posts,  shall  con- 
tinue to  enjoy,  unmolested,  all  their  property  of  every  kind,  and  shall 
be  protected  therein  by  the  American  government ;  that  they  may 
sell  their  lands  and  houses,  or  retain  the  property  thereof  at  discretion ; 
and  that  those  who  continue  in  the  country  for  one  year,  after  the 

*  8  Stats,  at  Large,  80.  >  lb.  116. 
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date  of  the  treaty,  shall  be  considered  as  haying  elected  to  become 
citizens  of  the  United  States. 

The  9th  article  is  reciprocal  and  general,  and  further  provides  that 
British  subjects  holding  lands  in  the  United  States  shall  continue  to 
hold  them,  according  to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein,  and  that  they  may  sell  or  devise  the  same 
as  if  they  were  natives. 

As,  from  1783  to  1794,  no  title  could  be  made  by  Great  Britain  to 
lands  on  our  side  of  the  line,  within  the  jurisdiction  of  the  posts,  it 
was  for  mere  settlers,  to  a  great  extent,  that  the  2d  article  of  the 
treaty  provided ;  persons  residing  there  usually  having  no  other  evi- 
dence of  title  than  possession,  improvements,  and  actual  residence 
on  the  land. 

To  execute  in  good  faith  this  part  of  the  treaty,  congress 
provided,  by  the  act  of  March,  3, 1807,  §  2,  that  to  every  [  •366  ] 
person  or  persons  in  possession  at  that  date  of  any  tract  of 
land,  in  his  own  right,  in  Michigan  territory,  which  tract  of  land 
was  settled,  occupied,  and  improved  by  him  or  them  prior  to  the  Ist 
day  of  July,  1796,  or  by  some  other  person  under  whom  he  or  they 
hold  or  claimed  the  right  of  occupancy  or  possession  thereof,  and 
which  occupancy  or  possession  had  been  continued  to  the  time  of 
passing  that  act,  then  the  said  tract  or  parcel  of  land  thus  possessed, 
occupied,  and  improved,  should  be  granted,  and  such  occupant  should 
be  confirmed  in  the  title  to  the  same  as  an  estate  of  inheritance  in 
fee-simple. 

The  act  of  1807  pointed  out  the  mode  by  which  those  seeking  title 
under  it  should  proceed.  Forsyth's  two  claims  were  brought  strictly 
within  the  terms  of  the  act ;  he  got  certificates  from  the  commission- 
ers to  that  effect,  and  in  1811  obtained  his  patents. 

The  larger  tract  of  600  acres  he  claimed  by  a  deed  of  conveyance 
from  his  father,  William  Forsyth ;  and  the  other  tract  for  336  arpens 
he  held,  as  one  of  his  fathei^s  heirs,  by  a  deed  of  partition.  Both 
tracts  front  on  Lake  St  Clair,  and  were  within  the  jurisdiction  of 
the  British  posts. 

We  suppose  it  is  free  from  controversy,  that  these  two  tracts  of 
land  were  the  property  of  Thomas  Forsyth,  in  1807,  by  virtue  of  the 
treaty  of  1794,  and  just  as  plainly  property  as  lands  held  by  a  con- 
cession in  Louisiana,  under  the  Spanish  government,  by  force  of  the 
treaty  of  1803.1 

In  neither  case  could  a  donation  be  assumed  to  have  been  made. 
As  Forsyth  obtained  no  donation  in  Michigan,  he  was  not  within 


1  8  Stats,  at  Laige,  200. 
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the  prohibition  prescribed,  by  the  act  of  1823,  to  settlers  in  the  village 
of  Peoria,  and,  therefore,  the  decree  below  must  be  reversed,  and  the 
bill  dismissed,  but  without  prejudice  to  either  party,  in  prosecuting 
and  defending  the  suit  at  law,  sought  to  be  enjoined  by  the  bill,  in 
regard  to  matters  not  hereby  decided. 


The  Executors  of  John  MgDonooh,  deceased,  and  others,  v.  Mart 
Murdoch  and  others,  Heirs  of  John  MoDonooh,  deceased. 

15  H.  367. 

In  a  sait  by  the  heirs  of  McDonogh  to  set  aside  his  will,  it  was  held,  nnder  the  law  of  Loai- 
siana :  1.  That  the  cities  of  Baltimore  and  New  Orleans  were  legatees  with  a  univerBal  title. 
2.  That  they  were  corporations  capable  of  taking  this  title.  3.  That  the  legacies  did  noC 
amoant  to  substitutions,  or  fidei  commiasa.  4.  That  the  testator  could  define  the  use  and 
destination  of  his  legacies,  while  he  declared  them  to  be  for  the  poor,  and  for  such  objects 
as  were  within  the  range  of  the  powers  and  duties  of  the  cities.  5.  That  the  prohibitions 
to  alienate,  and  other  conditions,  not  possible,  or  contrary  to  the  laws,  are  as  if  not  writ- 
ten, and  do  not  affect  the  validity  of  the  leigacies.  6.  That,  as  in  Maryland,  a  Lonisiana 
corporation  would  be  allowed  to  take  under  a  will,  so  under  this  will  Baltimore  may  take. 
7.  That  if  any  invalid  charge  is  made  on  the  legacies,  the  legacy  is  valid  and  freed  from 
the  charge. 

Appeal  firom  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  will,  which  formed  the  subject  of  the  suit^ 
occupied  more  than  thirty  printed  pages.  It  is  believed  that  the 
questions  of  law,  and  the  opinion  of  the  court,  will  be  intelligible 
without  its  insertion. 

BretU,  Mayj  and  Hunij  for  the  appellants. 

Johnson  and  Bef^'aminy  contra. 

[  *  400  ]       *  Campbell,  J.,  delivered  the  opinion  of  the  court 

The  appellees  are  the  heirs  at  law  of  John  McDonogh,  a 
native  of  the  State  of  Maryland,  who  died  at  McDonogh,  near  New 
Orleans,  in  the  State  of  Louisiana,  in  1850,  leaving  there  a  very  large 
succession.  In  1839,  the  decedent  executed,  at  New  Orleans,  an  olo- 
graphic will  for  the  disposal  of  the  estate  he  might  have  at  his  death. 
This  will  is  in  a  legal  form,  and  has  been  admitted  to  probate  in  the 
district  court  of  New  Orleans.  It  contains  two  particular  legacies 
which  are  not  contested,  and  a  single  legacy  under  a  universal  title. 
In  this  bequest  the  testator  declares,  "that  for  the  more  general  dif- 
fusion of  knowledge,  and  consequent  well-being  of  mankind,"  and 
^^  being  convinced  that  he  could  make  no  disposition  of  those  goods 
which  the  Most  High  had  placed  under  his  stewardship,  as  by  means 
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of  which  the  poor  will  be  instructed  in  wisdom  and  led  into  the  path 
of  holiness,"  '^he  gives,  wills,  and  bequeathes  all  the  rest,  residue,  and 
remainder  of  his  estate,  real  and  personal,  present  and  future,  as  weU 
that  which  was  then  his  as  that  which  he  might  acquire  at  any 
time  before  his  death,  and  of  which  he  might  die  possessed,  (subject 
to  certain  annuities,)  to  the  corporations  of  the  cities  of  New  Orleans 
and  Baltimore  forever,  one  half  to  each,"  "to  and  for  the  several 
intents  and  purposes  thereafter  declared."  The  testator  directs  his 
executors  to  convert  his  personal  estate  into  real  property,  whereby 
"the  whole  of  his  estate  will  become  a  permanent  fund  in  real  estate, 
affording  rents,  no  part  of  which  shall  ever  be  touched,  divided,  sold, 
or  alienated,  but  shall  forever  remain  together  as  one  estate,  and  be 
managed  "  as  he  shall  order. 

For  the  management  of  this  estate,  thus  declcured  to  be  inalienable, 
he  directs  the  two  cities  each  to  select,  annually,  three  agents,  whose 
duty  it  should  be  to  receive  seisin  and  possession  of  the  estate  from 
his  executors,  immediately  after  his  death.  They  are  "  to  lease  or 
rent  the  lots,"  "  cultivate  the  plantations,"  "  collect  the  rents,"  "  pay  the 
annuities,"  "  invest  the  moneys,"  and  "  in  fine,  do  all  acts  necessary 
to  its  full  and  perfect  management,  according  to  the  will ; "  the  will 
of  the  testator  being  "  that  no  part  of  the  general  estate,  or  revenue 
from  rents  arising  from  said  general  estate,  shall  go  into  the  hands 
of  the  corporate  authorities  of  the  said  cities,  but  that  the  said  author- 
ities should  have  forever  the  supervision  of  it." 

The  testator  designed  the  joint  management  of  the  agents  of  the 
cities,  and  the  joint  supervision  of  their  authorities  over  the  estate,  to 
be  perpetual.  He  forbids  the  cities  to  vary,  by  agreement,  or  by  any 
compromise,  the  relations  he  has  established  between  them  in  regcurd 
to  it.  They  must  make  no  sale  of  their  interests ;  no  traffic 
with  their  powers  of  control;  no  surrender,  •for  money  or  [  •401  J 
other  consideration,  of  their  supervisory  care.  But  should 
they  combine  to  violate  his  scheme  of  management  or  appropriation, 
their  rights  are  declared  forfeited,  and  "the  general  estate"  is  limited 
over  to  the  States  of  Louisiana  and  Maryland,  "  for  the  purpose  of 
educating  the  poor  of  those  States,"  "  under  such  a  general  system 
of  education  as  their  legislatures  should  appoint."  He  further  pro- 
vides, that  should  there  be  "  a  lapse  of  the  legacies  from  the  failure 
of  the  legatees*  to  accept,  or  any  other  cause  or  means  whatsoever," 
the  shares  should  enure  for  the  benefit  of  the  State  or  States  in  which 
the  cities  are  situate  ;  "  that  the  legislatures  of  those  States  respec- 
tively may  carry  his  intentions,  as  expressed  and  set  forth  in  the  will, 
into  effect,  as  far  and  in  the  manner  which  will  appecur  to  them  most 
proper." 

VOL.  XX.  48 
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The  testator  having  provided  for  the  perpetuity  of  the  McDonogh 
estate,  and  the  destination  .of  its  revenues,  proceeds  to  develop  a 
minute  and  detailed  scheme  for  its  management,  improvement,  and 
the  expenditure  of  its  income.  He  appropriates  one  eighth  part  of 
its  annual  revenue,  for  forty  years,  for  colonizing  the  free  people  of 
color,  to  the  American  Colonization  Society,  the  sum  not  to  exceed 
$25,000  per  annum;  one  eighth  part  for  the  erection,  in  New  Orleaosi 
of  an  asylum  for  the  poor  of  all  ages,  castes,  and  colors ;  one  eighth 
part  to  an  incorporated  society  for  the  relief  of  orphan  boys  in  New 
Orleans ;  and  one  eighth  part  for  the  establishment  of  a  school  farm 
in  Maryland.  The  money  appropriated  to  the  asylum,  school  farm, 
and  orphan  boys,  he  requires  to  be  invested  as  capital  in  real  estate, 
and  the  rents  only  to  be  subject  to  the  uses  of  the  donees.  The 
capital  of  the  asylum  and  school  farm  is  to  be  entirely  collected,  be- 
fore any  appropriation  takes  place  for  their  ^e;  and  for  the  one  the 
capital  is  to  be  $3,000,000,  and  for  the  other  $600,000.  The  re- 
maining four  eighths  of  the  income  of  the  general  estate,  for  the 
present,  and  the  whole,  after  the  objects  above  mentioned  are  ful- 
filled, are  destined  "  for  the  education  of  the  poor,  without  the  cost 
of  a  cent  to  them,  in  the  cities  of  New  Orleans  and  Baltimore,  and 
their  respective  suburbs,  in  such  a  manner  that  every  poor  child  and 
youth,  of  every  color,  in  those  places,  may  receive  a  common  English 
education  —  based,  however,  be  it  particulsirly  understood,  on  sL  moral 
and  religious  one ; "  the  whole  of  the  general  estate  "to  form  a  fiind 
in  real  estate  which  shall  never  be  sold  or  alienated,  but  be  held  and 
remain  forever  sacred." 

To  carry  his  purposes  into  effect,  he  directs  the  selection  of  boards 
of  managers  for  the  different  establishments,  and  suggests  that 
acts   of  incorporation    may   become   necessary  to   facilitate   their 

operations. 
[  •  402  ]       *  The  appellees  claim  that,  as  to  the  property  embraced 
in  this  bequest  to   the   cities,  that  John  McDonogh  died 
intestate. 

Their  argument  is,  that  although  he  makes  in  the  commencement 
of  his  will  a  formal  gift  to  the  cities ;  although  the  cities  are  desig- 
nated as  his  legatees  in  several  clauses  of  the  will,  in  precise  terms ; 
although  the  property  is  described  as  property  "willed  and  bequeathed 
to  the  cities,"  that  the  testator  has  sedulouslv  contrived  to  withdraw 
from  them  the  seisin  and  possession  of  the  whole  estate,  and  has 
committed  them  to  an  uncertain  and  fluctuating  board,  for  the  selec- 
tion of  which  he  has  provided ;  that  the  dominion  and  use  of  this 
property,  in  so  far  as  he  has  permitted  either,  has  been  confined  to 
this  board  of  managers,  but  that  this  board  is  held  servilely  to  a  code 
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of  regolatioiis  he  has  dictated,  the  aim  of  which  is  to  hold  the 
"  McDonogh  estate "  together  in  perpetuity ;  that  by  these  restric- 
tive regulations  the  donations  to  the  cities  have  become  nugatory 
and  unavailing. 

This  conclusion  was  adopted  by  the  circuit  court,  whose  decree  is 
under  revisal,  and  has  been  sustained  in  the  argument  at  the  bar  of 
this  court  with  great  power  and  ability. 

We  may  remark  of  the  will  of  the  testator,  that  it  indicates  his 
imagination  to  have  become  greatly  disturbed  by  a  long  and  earnest 
contemplation  of  plans  which  he  says  '^  had  actuated  and  filled  his 
soul  from  early  boyhood  with  a  desire  to  acquire  a  fortune,  and  which 
then  occupied  his  whole  soul,  desires,  and  affections."  In  the  effort 
to  accomplish  these  cherished  hopes,  he  has  overstepped  the  limits 
which  the  laws  have  imposed  upon  the  powers  of  ownership,  over- 
looked the  practical  difficulties  which  surround  the  execution  of 
complex  arrangements  for  the  administration  of  property,  greatly  ex- 
aggerated the  value  of  his  estate ;  and  unfolded  plans  far  beyond  its 
resources  to  effect ;  and  has  forgotten  that  false  calculations,  mis- 
management, or  unfaithfulness  might  occur  to  postpone  or  prevent 
their  attainment.  Holding  and  declaring  a  firm  faith  in  the  interpo- 
sition of  Providence  to  render  his  enterprise  successful,  he  apparently 
abandons  himself,  without  apprehension  or  misgiving,  to  the  con- 
templation of  the  <^  McDonogh  estate,"  as  existing  through  all  time, 
without  any  waste  or  alienation,  but  improving  and  enlarging,  "  ex- 
tending the  blessings  of  education  to  the  poor  through  every  city, 
town,  and  hamlet "  of  the  State  where  he  was  born,  and  the  State 
in  which  he  had  lived  and  was  to  die ;  ^'  rescuing  from  ignorance 
and  idleness,  vice  and  ignominy,  millions  upon  millions  of  the  desti- 
tute youth  of  the  cities,"  and  ^'  serving  to  bind  communities  and 
States  in  the  bonds  of  brotherly  love  and  affection  forever." 

The  exaggeration  which  is  apparent  in  the  scheme  he 
projects,  •  and  the  ideas  he  expresses  concerning  it,  afford  [  *  403  ] 
the  ground  of  the  argument  for  the  appellees.  It  is,  how- 
ever, unfair  to  look  to  the  parts  of  the  will  which  relate  to  the  dis- 
orders which  reign  in  society,  or  to  his  aspirations  to  furnish  a  relief 
for  these  "  during  all  time,"  or  to  the  prophetic  visions  awakened  by 
the  exalted  and  exciting  ideas  which  dictated  the  conditions  of  the 
will,  for  the  rule  of  its  interpretation.  We  must  look  to  the  convey- 
ances he  has  made  in  the  instrument,  the  objects  they  are  fitted  to 
accomplish,  and  the  agencies,  if  any,  to  be  employed,  and  endeavor 
to  frame  these  into  a  consistent  and  harmonious  plan,  accordant  with 
his  leading  and  controlling  intentions.  In  reference  to  his  controlling 
purpose  there  can  be  no  mistake.    He  says :  ^'  that  the  first,  principaly 
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and  chief  object "  in  his  view  is,  "  the  education  of  the  poor  "  of  the 
two  cities.  With  equal  emphasis  and  prec^ion  he  has  disclaimed 
the  desire  of  building  the  fortunes  of  his  natural  relations.  He  says 
<<that  even  to  his  children,  if  he  had  them,  (as  he  has  not,)  and  a  for- 
tune to  leave  behind  him,  he  would,  besides  a  vurtuous  education,  to 
effect  which  nothing  should  be  spared,  bequeathe  to  each  but  a  veiy 
small  amount,  merely  to  excite  them  to  habits  of  industry  and  frugal- 
ity, and  no  more." 

His  ruling  purpose  had  no  connection  with  the  poor  of  any  one 
generation.  His  desire  was  to  establish  a  foundation  to  exist  for  all 
time  —  a  perpetuity. 

He  knew  that  to  attain  this  purpose  a  succession  of  persons, 
animated  with  a  corresponding  aim,  must  be  obtained,  and  that  the 
legal  capacities  of  voluntary  associations,  even  if  he  could  hope  to 
find  such  to  enter  into  his  plans,  were  wholly  unfitted  for  his  design ; 
nor  did  he  hope  to  effectually  combine  such  persons  by  any  power  oir 
prayer  of  his  own.  Hence,  he  selected  as  his  devisees  bodies  corpor- 
ate, endowed  with  the  faculties  of  acquiring  and  holding  property, 
having  determinate  ends  and  abiding  agencies  to  be  employed  in 
accomplishing  them.  These  were  all  requisite  for  the  full  attainment 
of  the  purposes  he  has  declared. 

He  excludes,  it  is  true,  the  municipal  authorities  fix)m  the  par- 
ticular management  of  the  estate,  or  the  application  of  its  revenues. 

But,  the  municipal  officers  are  not  his  legatees.  They  are  them- 
selves but  agents  clothed  with  a  temporary  authority ;  nor  do  the 
officers  perform  their  executive  duties,  except  by  the  interposition  of 
agents  subordinate  to  their  control  and  subject  to  their  supervision. 
Had  the  testator  confined  himself  to  an  unconditional  donation  of 
the  general  estate  to  the  cities,  for  the  use  of  public  schools,  it  would 
scarcely  have  fallen  under  the  personal  management  of  th6 
[  •  404  ]  corporate  authorities.  They  would  *  probably  have  ap- 
pointed boards  or  agencies,  to  whom  powers,  more  or  less 
general,  would  have  been  confided,  and  over  whose  conduct  theii 
supervision  would  have  been  more  or  less  particular  and  exact  The 
knowledge  of  this  probably  induced  the  testator  to  describe  the  board 
which  his  experience  and  observation  had  marked  as  the  most  efii- 
dent  and  responsible.  He  defines  their  number,  the  manner  of  their 
appointment,  the  form  of  their  accounts,  the  modes  of  their  business, 
and  urgently  exacts  that  the  great,  and  to  his  eyes  sacred,  interests 
of  his  charity  should  not  be  blended  with  the  vulgar  and  debauching 
concerns  of  daily  corporate  management.  These  directions  must  be 
regarded  as  subsidiary  to  the  general  objects  of  his  will,  and  whether 
legal  and  practicable,  or  otherwise,  can  exert  no  influence  over  the 
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question  of  its  validity.  Nor  do  we  esteem  the  facts,  that  he  has 
given  his  estate  a  name,  regards  it  as  a  distinct  entity,  and  couples 
with  it  language  denoting  perpetuity,  important  as  evidence  that  the 
cities  are  not  his  legatees.  A  gift  to  a  municipal  corporation  tends 
to  create  a  perpetuity.  Property  thus  held  ceases  to  be  the  subject 
of  donation,  or  of  devise,  of  transfer  by  bankruptcy,  or  in  the  order  of 
succession.  The  property  of  such  a  corporation  is  rarely  the  subject 
of  sale,  and  practically  it  is  out  of  commerce.  McDonogh  supposed 
tiiat  he  could  prohibit  any  alienation  or  division.  We  do  not  per- 
ceive, therefore,  why  he  should  have  sought  an  incorporation  of  the 
general  estate ;  nor  do  we  understand  that  this  forms  a  prominent 
portion  of  his  scheme. 

The  will,  through  every  part,  discloses  that  the  cities  are  the  par- 
ticulcur  objects  of  his  interest ;  and  the  poor  of  the  cities  of  his  provi- 
dence and  bounty.  His  will  designates  the  cities,  by  their  corporate 
name,  as  his  legatees,  in  definite  and  legal  language.  His  plan  of 
administration  is  to  be  executed  through  agents,  selected  by  their 
corporate  authorities,  and  to  the  end  of  conveying  to  the  poor  of  the 
cities,  perpetually  the  fruits  of  his  properly.  We  should  violate 
authoritative  rules  of  legal  interpretation,  were  we  to  disinherit  the 
cities  under  these  circumstances,  and  to  substitute  for  them  ^'an 
ideal  being  "  called  the  "  general  estate,"  having  no  legal  capacity,  nor 
juridical  character,  and  whose  recognition,  therefore,  could  have  no 
result  but  to  overturn  the  will  of  the  testator.  C.  C.  1706 ;  1  Spence, 
Eq.  J.  629,  530 ;  6  Ann.  R.  667. 

Having  thus  determined  that  the  legacy  is  to  the  cities  by  a  uni- 
versal title,  and  having  extracted  from  the  vdll  the  leading  and  con- 
trolling intention  of  the  testator,  the  next  inquiry  is,  whether  a  legacy 
given  for  such  objects  is  valid. 

The  Roman  jurisprudence,  upon  which  that  of  Louisiana  is  found- 
ed, seems  originally  to  have  denied  to  cities  a  capacity  to 
•inherit,  or  even  to  take  by  donation  or  legacy.  They  [  *  405  ] 
were  treated  as  composed  of  uncertain  persons,  who  could 
not  perform  the  acts  of  volition  and  personalty  involved  in  the  accept- 
ance of  a  succession.  The  disability  was  removed  by  the  Emperor 
Adrian,  in  regard  to  donations  and  legacies,  and  soon  legacies  ad 
omatum  civUatis  and  ad  honorem  civitatis  became  frequent.  Legacies 
for  the  relief  of  the  poor,  aged,  and  helpless,  and  for  the  education  of 
children,  were  ranked  of  the  latter  class.  This  capacity  was  enlarged 
by  the  Christian  emperors,  and  after  the  time  of  Justinian  there  was 
no  impediment.  Donations  for  charitable  uses  were  then  favored, 
and  this  favorable  legislation  was  diffused  over  Europe  by  the  canon 
«aw«  so  that  it  became  the  conamon  law  of  Christendom.     When  the 
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power  of  the  clergy  began  to  arouse  the  jealousy  of  the  temporal 
authority,  and  it  became  a  policy  to  check  their  influence  and  wealth 
—  they  being,  for  the  most  part,  the  managers  of  property  thus  appro- 
priated— limitations,  upon  the  capacity  of  donors  to  make  such  gifts, 
were  first  imposed.  These  commenced  in  England  in  the  time  of 
Henry  IIL ;  but  the  learned  authors  of  the  history  of  the  corporations 
of  that  realm  affirm,  that  cities  were  not  included  in  them  —  ^^  perha{)8 
upon  the  ground,  that  the  grants  were  for  the  public  good ; "  and,  al- 
though ^'  the  same  effect  was  produced  by  the  grant  in  perpetuity  to 
the  inhabitants,"  "  the  same  practical  inconvenience  did  not  arise  for 
it,  nor  was  it  at  the  time  considered  a  mortmain."  Mereweth.  and 
Steph.  Hist.  Corp.  489,  702. 

A  century  later,  there  was  a  direct  inhibition  upon  grants  to  cities, 
boroughs,  and  others,  which  have  a  perpetual  commonalty,  and  others 
"  which  have  offices  perpetual,"  and,  therefore,  "  be  as  perpetual  as 
people  of  religion."  The  English  statutes  of  mortmain  forfeit  to  the 
king  or  superior  lord  the  estates  granted,  which  right  is  to  be  exerted 
by  entry ;  a  license,  therefore,  from  the  king  severs  the  forfeiture. 
The  legal  history  of  the  continent  on  this  subject  does  not  materially 
vary  from  that  of  England.  The  same  alternations  of  favor,  encour- 
agement, jealousy,  restraint,  and  prohibition,  are  discernible.  The 
Code  Napoleon,  maintaining  the  spirit  of  the  ordinances  of  the 
monarchy,  in  1731, 1749, 1762,  provides  ^^  that  donations,  during  life 
or  by  will,  for  the  benefit  of  hospitals  of  the  poor  of  a  commune,  or 
of  establishments  of  public  utility,  shall  not  take  effect,  except  so  far 
as  they  shall  be  authorized  by  an  ordinance  of  the  government" 

The  learned  Savigny,  writing  for  Germany,  says :  "  K  modem 
legislation,  for  reasons  of  policy  or  political  economy,  have  restrained 
conveyances  in  mortmain,  that  those  restrictions  formed  no 
[  •  406  ]  part  of  the  conunon  law."  The  laws  of  Spain  *  contain  no 
material  change  of  the  Roman  and  ecclesiastical  laws  upon 
this  subject.  The  reports  of  the  supreme  court  of  Louisiana  (in 
which  State  these  laws  were  long  in  force)  attest  their  favor  to  such 
donations.    De  Pontalba  v.  New  Orleans,  3  Ann.  660. 

This  legislation  of  Europe  was  directed  to  check  the  wealth  and 
influence  of  juridical  persons  who  had  existed  for  centuries  there, 
some  o{  whom  had  outlived  the  necessities  which  had  led  to  their 
organization  and  endowment  Political  reasons  entered  largely  into 
the  motives  for  this  legislation ;  reasons  which  never  have  extended 
their  influence  to  this  continent,  and,  consequently,  it  has  not  been 
introduced  into  our  system  of  jurisprudence.  2  Kenf  s  Com.  282^ 
283 ;  Whicker  v.  Hume,  14  Beav.  509. 

The  precise  result  of  the  legislation  is,  tiiat  corporations  there, 
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with  the  capacity  of  acquiring  property,  must  derive  their  capacity 
from  the  sovereign  authority,  and  the  practice  is,  to  limit  that  genera- 
capacity  within  narrow  limits,  or  to  subject  each  acquisition  to  the 
zevisal  of  the  sovereign.  We  have  examined  the  legislation  of  the 
European  states,  so  as  better  to  appreciate  that  of  Louisiana.  No 
corporation  can  exist  in  Louisiana,  have  a  public  character,  appear 
in  courts  of  justice,  exercise  rights  as  a  political  body,  except  by 
legislative  authority;  and  each  may  be  dissolved,  when  deemed  neces- 
sary or  convenient  to  the  public  interest  Corporations  created  by 
law  are  permitted  to  possess  an  estate,  receive  donations  and  legacies, 
make  valid  obligations  and  contracts,  and  manage  their  own  business. 
Civil  Code,  tit  10,  c.  1,  2,  3,  art  418,  et  seq* 

The  privileges  which  thus  belong  to  corporations  legally  existing, 
have  been  granted  to  the  inhabitants  of  New  Orleans  in  various 
legislative  acts.  The  authorities  of  the  city  have,  besides,  received 
powers  of  government  extending  to  all  subjects  affecting  their  order, 
tranquillity,  and  improvement  It  is  agreed  that  these  powers  are 
limited  to  the  objects  for  which  they  are  granted,  and  cannot  be 
employed  for  ends  foreign  to  the  corporation.  1  Paige,  214;  15  New 
H.  217 ;  4  S.  &.  S.  C.  R.  166 ;  3  Ann.  294. 

But  there  can  be  no  question  as  to  the  degree  of  appreciation  in 
which  the  subject  of  education  is  held  in  Louisiana.  The  constitu- 
tion of  the  State  imposes  upon  the  legislature  the  duty  of  providing 
public  schools  for  gratuitous  education ;  and  various  acts  attest  the 
zeal  of  that  department  in  performing  that  public  duty.  Among 
these,  there  is  one  which  authorizes  and  requires  the  corporate  au- 
thorities of  the  city  of  New  Orleans  to  establish  them  in  that  city, 
and  to  enact  ordinances  for  their  organization,  government, 
and  discipline ;  they  are  likewise  *  charged  with  the  instruc-  [  *  407  ] 
tion,  education,  and  reformation  of  juvenile  delinquents  and 
vagrants.  These  acts  are  from  a  sovereign  authority,  and  endue 
the  city  with  the  powers  of  acquiring,  retaining,  and  disposing  of 
property,  without  limitation  as  to  value,  and  assign  to  it,  as  one  of 
its  municipal  functions,  the  charge  of  popular  education.  No  parlia- 
mentary grant  or  royal  license  in  Great  Britain ;  no  government  ordi- 
nance in  France,  could  remove  more  effectually  a  disability,  if  one 
existed,  or  create  a  capacity,  if  one  were  wanting,  to  the  corporations 
of  those  countries.  Rev.  Stats.  La.  41,  111,  116,  117, 144,  239 ;  2 
Bob.  244,  491. 

We  shall  now  examine  the  devise  to  the  cities,  in  connection  with 
the  various  conditions  annexed  to  it  The  appellees  insist  it  is  a 
disposition  reprobated  by  law,  for  that  it  contains  ^^  substitutions  and 
ftdei  commissaj^  which  are  prohibited  by  article  1507  of  the  code,  and 
which  annul  the  donation  in  which  they  are  found. 
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We  shall  not  inquire  whether  the  prohibition  extends  to  donations 
in  favoi  of  corporations,  and  for  objects  of  public  utility,  though 
this  seems  to  have  been  a  question  in  France.  Lefeb.  des  Don. 
Pieuses,  31,  33.  v 

We  shall  limit  the  inquiry  to  the  nature  of  the  prohibited  estates, 
to  determine  whether  they  exist  in  this  legacy.  The  terms  are  of 
Roman  origin,  and  were  applied  to  modes  of  donation  by  will,  com- 
mon during  its  empire,  and  from  thence  were  transferred  to  the  deri- 
vative systems  of  law  in  use  upon  the  continent  of  Europe.  The 
substitute  was  a  person  appointed  by  the  testator  to  take  the  inheri- 
tance, in  case  of  the  incapacity  or  refusal  of  the  instituted  heir.  A 
paterfamilias  was  authorized  to  make  the  will  of  his  son  during  his 
nonage,  or  lunacy,  or  other  incapacity  to  perform  the  act ;  and  in 
the  case  of  his  death,  under  such  circumstances,  the  appointee  took 
the  succession.     This  was  a  mode  of  substitution. 

The  Jidei  commissum  originated  in  a  prayer,  petition,  or  request, 
of  a  testator  upon  his  instituted  heir,  to  deliver  the  inheritance,  or 
some  portion  of  it,  to  a  designated  person.  Every  testament  being 
originally  a  law  of  succession,  proposed  by  the  testator,  and  con- 
sented to  by  the  Roman  people,  the  language  of  legislation,  that  is, 
of  mandate  and  authority,  was  essential  to  its  validity.  Precatory 
words  were  insufficient  to  raise  an  obligation  upon  the  heir,  or  to 
vest  property  in  the  donee.  This  was  afterwards  changed,  and 
words  of  request  then  imposed  a  charge  upon  the  heir,  to  maintain 
the  faith  in  which  the  testator  had  confided.  Afterwards,  the  dis- 
tinctions between  words  of  mandate  and  of  request  became  obsolete, 
and  both  were  considered  with  reference  to  their  significance 
[  •  408  ]  of  the  intentions  of  *  the  testator.  The  notion  of  a  ^fidet 
commissum  thus  became  limited,  implying  no  more  than  an 
estate  in  possession,  encumbered  with  the  charge  to  surrender  it  to 
another.  This  might  be  pure  and  simple ;  that  is,  the  duty  to  sur- 
render might  be  immediate,  or  it  might  be  on  a  condition,  or  after 
the  expiration  of  a  term  even  extending  to  the  life  of  the  gravalus* 
The  substitute  originally  came  in  the  place  of  another;  the  idea 
was  modified  to  include  those  who  came  after  another  under  certain 
circumstances. 

The  conjunction  of  the  Jidei  commissum  with  the  'substitution 
would  then  become  a  natural  mode  of  settlement  of  property.  The 
instituted  heir  might  be  charged  to  hold  and  enjoy  the  succession 
for  his  life,  and  at  his  death  that  it  should  go  to  another,  (his  heir,) 
and  that  heir  might  in  turn  become  a  gravatuSj  for  the  benefit  of 
another  successor,  and  so  from  generation  to  generation. 

Such  a  substitution  might  be  properly  called  a  ^'  substitntion  /Uet 
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cammissairej^  or  an  <^  oblique  substitution."  This  mode  of  limiting 
estates  from  degree  to  degree,  and  generation  to  generation,  was 
much  employed  on  the  continent  of  Europe,  and  served  to  accumu- 
late wealth  in  a  few  families  at  the  expense  of  the  interests  of  the 
community.  The  vices  of  the  system  were  freely  exposed  by  the 
political  writers  of  the  last  century,  and  a  general  antipathy  awakened 
against  it  Substitutions  having  this  object  were  prohibited  during 
the  revolution  in  France,  and  that  prohibition  was  continued  in  the 
Code  Napoleon,  whose  authors  have  exposed  with  masterly  ability 
the  evils  which  accompanied  them.     Motifs  et  Dis.  375. 

This  prohibition  was  transferred  to  the  code  of  Louisiana,  with 
the  addition  of  the  Jidei  cammiss€t.  These  terms  imply  a  disposition 
of  property  through  a  succession  of  donees.  The  substitution  of 
the  article  1507  of  the  code  being  an  estate  for  life,  to  be  followed 
by  a  continuing  estate  in  another  by  the  appointment  of  the  testator. 

The  fielei  commissa  of  the  Louisiana  Code  are  estates  of  a  similar 
nature,  implying  a  limitation  over  from  one  to  another.  They  are 
ihefidei  commissa  of  the  Spanish  and  J^ench  laws,  in  so  far  as  those 
estates  are  not  tolerated  by  other  articles  of  the  code.  We  shall  not 
attempt  to  define  them  from  an  examination  of  the  code  and  the  re- 
ports of  the  supreme  court  of  that  State.  It  is  not  necessary  for  the 
decision  of  this  case.  We  are  unable  to  perceive  any  thing  in  the 
code  to  justify  the  supposition  that  the  English  system  of  trusts, 
whether  in  its  limited  signification  as  applied  in  conveyancing,  or  in 
its  broad  and  comprehensive  import,  as  applied  by  the  courts  of  chan- 
cery, were  within  the  purview  of  the  authors  of  this  code  in 
framing  *  this  prohibition.  The  terms  substitution  sndfidei  [  *409  ] 
commissa  are  words  foreign  to  the  English  law.  They  are 
applied  to  no  legal  relation  which  exists  in  it,  and  describe  nothing 
which  forms  a  part  of  it.  The  technical  words,  of  "  charged  to  pre- 
serve and  to  render,"  in  article  1507,  which  embrace  so  much  to  a 
continental  lawyer,  only  provoke  inquiries  in  the  mind  of  one  accus- 
tomed to  the  language  of  the  common  law.  The  allusion  to  the 
"  Trebillianic  portion  "  is  to  a  right  of  which  there  has  never  been  a 
counterpart  in  the  English  system.  The  whole  article  refers  exclu- 
sively to  things  of  a  continental  origin.  The  estates  known  as  Jidei 
commissa  and  substitutions,  in  so  far  as  regards  the  order  of  persons 
and  the  duration  of  their  interest,  may  be  created  by  devise  in  an 
English  will.  This  can  be  done  without  the  interposition  of  trustees 
or  with  them.  That  is,  legal  estates  or  equitable  estates  can  be  lim- 
ited to  embody  those  conditions  of  the  Jidei  commissa  and  substitu- 
tion ;  but  the  separation  of  the  same  estate  into  parts,  legal  and 
equitable,  with  separate  courts  in  which  their  respective  qualities 
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may  be  represented,  is  not  of  continental  origin.  We  may  say 
of  this  as  Sir  William  Ghrant  says  of  another  doctrine  of  equity, 
<^  that  in  its  causes,  its  objects,  its  provisions,  its  qualifications,  and 
its  exceptions,  it  is  a  law  wholly  English.''  We  find  nothing  of  the 
fidei  commissa  or  substitution  in  the  legacy  to  the  cities.  The  mis- 
chiefs resulting  from  conveyances  in  mortmain,  and  which  led  to  re- 
straints upon  them,  also  existed  in  the  substitutions  of  the  French 
law,  and  led  to  their  suppression.  The  remedies  for  the  mischief,  in 
consequence  of  the  difference  of  the  persons,  were  essentially  variant. 
In  the  case  of  natural  persons,  the  abrogation  of  the  capacity  to 
limit  property  from  successor  to  successor,  and  generation  to  genera- 
tion, removed  the  evil  of  perpetuities.  But  no  statute  against  estates 
tail,  or  of  remainder,  or  reversion,  operate  upon  a  corporation.  The 
mischief  results  from  the  duration  of  the  corporation  and  the  tenacity 
with  which,  from  its  nature,  it  holds  to  property.  The  fee-simple 
estate  to  a  corporation  is  that  which  most  effectually  promotes  tlie 
creation  of  a  perpetuity.  The  remedy  in  Europe  in  this  case  was  to 
restrict  the  number  of  corporations,  and  to  reserve  an  oversight  of 
their  acquisitions  to  the  sovereign  authority.  This  precaution  was 
taken,  as  we  have  seen,  also  in  Louisiana.  If  she  has  granted  to  her 
metropolis  an  unrestricted  license  to  acquire  and  to  hold  property,  we 
must  conclude  there  were  sufficient  motives  to  justify  the  act. 

Our  next  inquiry  will  be,  whether  the  testator  is  authorized  to  de- 
fine the  use  and  destination  of  his  legacy.  We  have  seen  that  dona- 
tions to  the  cities  of  the  Roman  empire  followed  immediately  upon 
the  senatus  canstUtum  which  allowed  them  to  take,  and  that 
[  *  410  ]  *  the  destination  of  such  donations  to  public  uses  was  de- 
clared. Domat  says :  <<  One  can  bequeathe  or  devise  to  a 
city  or  other  corporation  whatsoever,  ecclesiastical  or  lay,  and  appro- 
priate the  gift  to  some  lawful  and  honorable  purpose,  or  fox  public 
works,  for  feeding  the  poor,  or  for  other  objects  of  piety  or  benevo- 
lence."    Domat,  Lois  Civiles,  b.  4,  tit  2,  §  2. 

The  city  of  New  Orleans  holds  its  public  squares,  hospitals,  levees, 
cemeteries,  and  libraries  by  such  dedications.  This  court  says,  New 
Orleans  v.  United  States,  10  Pet.  662,  "  that  property  may  be  ded- 
icated to  public  use,  is  a  well-established  principle  of  the  common 
law.  It  is  founded  in  public  convenience,  and  has  been  sanctioned 
by  the  experience  of  ages.  Indeed,  without  such  a  principle,  it 
would  be  difficult,  if  not  impracticable,  for  society,  in  a  state  of  ad- 
vanced civilization,  to  enjoy  those  advantages  which  belong  to  its 
condition,  and  which  are  essential  to  its  accommodation." 

The  supreme  court  of  Louisiana,  in  a  number  of  cases,  have  ap- 
plied the  principle  contained  in  these  citations  with  confidence.     De 
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Pontalba  v.  New  Orleans,  3  An.  #62 ;  Will  of  Mary,  2  Rob.  440 ; 
Dnke  of  Rich.  v.  Mylne,  17  La.  312 ;  Maryland  and  Louisiana  t;* 
Roselias,  MS. 

The  code  of  Lonisiana  provides  that  donations  made  for  the  ben- 
efit of  an  hospital,  of  the  poor  of  the  community,  or  of  establish- 
ments of  public  utility,  shall  be  accepted  by  the  administrators  of 
such  establishments.  C.  C.  1536.  It  may  be  very  true  this  article 
relates  merely  to  the  formal  manner  by  which  donations,  inter  vivoSf 
for  such  objects  may  be  perfected ;  but  it  will  be  observed  that  the 
requirement  of  the  French  code  of  a  government  license  for  the  gift 
is  dispensed  with  in  the  firame  of  this  article,  and  a  strong  implica- 
tion arises  firom  its  terms  in  favor  of  the  validity  of  such  gifts.  An 
acceptance  of  such  donations  in  a  will  is  unnecessary.  Nor  do  we 
see  any  ground  for  inferring  a  prohibition  of  donations  by  will,  which 
are  lawful,  inter  vivos^  in  the  absence  of  any  prohibitive  article  in  the 
code.  We  are  of  the  opinion^  therefore,  that  the  testator  might  de- 
clare the  uses  to  which  he  destined  his  legacy  to  the  cities ;  and  the 
destination,  being  for  purposes  within  the  range  of  the  powers  and 
duties  of  its  public  authorities,  is  valid. 

We  shall  now  examine  the  question,  whether  the  conditions  an- 
nexed to  this  legacy,  the  prohibition  to  alienate  or  io  divide  the  estate, 
or  to  separate  in  its  management  the  interest  of  the  cities,  or  their 
care  and  control,  or  to  deviate  firom  the  testator's  scheme,  invalidate 
the  bequest. 

The  appellees  contend  that  the  performance  of  these  conditions  is 
impossible ;  they  are  contrary  to  public  policy ;  introduce  tenures  at 
variance  with  the  laws ;  and  would  result  in  mischief  to  the 
*  State.  That  the  conditions  are  of  the  essence  of  the  gift,  [  *  411  ] 
and  the  will  would  not  conform  to  the  dispositions  of  the 
testator,  if  they  should  be  erased  or  disregarded.  They  insist  that 
the  appellees  take  by  virtue  of  the  law,  but  the  devisees  claim  under 
a  will.  That,  if  they  cannot  exhibit  a  dear  and  valid  devise  of  the 
property,  the  legal  right  of  the  heir  should  not  be  defeated.  That 
this  court  cannot,  under  the  guise  of  judicial  construction,  sanction 
an  instrument  from  which  the  main  prescriptions  of  the  testator  are 
obliterated. 

The  argument  on  this  point  against  the  cities  possesses  great  logi- 
cal force.  It  is  admitted  that  illegal  or  immoral  conditions  will 
vitiate  a  contract  (C.  C.  2026) ;  but  the  code  provides  that,  '^  in  all 
dispositions  inter  vitos  and  mortis  causay  impossible  conditions,  those 
which  are  contrary  to  the  laws  or  to  morals,  are  reputed  not  written." 
The  authorities  cited  establish  that,  under  the  word  <<  conditions," 
the  various  modes  of  appropriation,  use,  and  destination  attached  to 
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this  legacy  are  included.  Merlin  «ay8 :  <<  CJonditions  take  different 
names  according  to  their  object ;  they  are  called  in  turn  charges,  des- 
tinations, motives,  designations,  terms.  But  although  the  conditions, 
charges,  destinations,  &c.,  &;c.,  ought  to  be  distinguished,  nevertheless 
tiie  word  condition  often  serves  to  express  them  alL"  Merlin's  Rep. 
Cond.  §  2. 

The  signification  of  this  article  of  the  code  becomes  then  an  im- 
portant inquiry.  It  is  found  in  the  Digest  of  Justinian,  and  from 
thence  passed  into  the  codes  of  France  and  Spain.  TouiL  6,  No. 
255 ;  1  Escrich.  Die.  leg.  565.  It  was  copied  from  the  code  Napo- 
leon into  the  code  of  Louisiana.  Savigny  furnishes  us  with  the  his- 
tory of  the  law  as  found  in  the  Pandects.  One  of  the  schools  into 
which  the  Roman  jurisconsults  was  divided  (Proculeians)  placed  the 
construction  of  contracts  and  testaments,  containing  illegal  or  im- 
possible conditions,  on  the  same  principle,  and  insisted  that  the 
whole  disposition  in  each  should  be  vitiated  by  them ;  another  (Sa- 
binians)  changed  the  rule  with  reference  to  the  instrument,  and,  while 
contracts  were  vitiated  by  the  illegal  or  immoral  conditions,  in  wills 
the  conditions  only  were  pronounced  nugatory.  Justinian  adopted 
the  opinion  of  the  latter,  which  seems  to  have  been  preferred  in  prac- 
tice before ;  and  his  adoption  has  been  regarded  as  a  legislative  sanc- 
tion of  their  rule  in  favor  of  testaments.  Ghreat  authorities  in  France 
oppose  this  doctrine,  and  in  Prussia  it  exists,  but  in  a  modified  forni| 
while  it  has  been  wholly  rejected  in  Austria.  5  Toul.  No.  247; 
Savig.  Rom.  Law,  §§  122-4. 

The  common  law  rule  depends  upon  the  fact,  whether  the  per- 
formance of  the  illegal,  immoral,  or  impossible  condition  is  pre- 
scribed as  precedent  or  subsequent  to  the  vesting  of  the  estate  of  the 
devisee.  In  the  former  case,  no  estate  exists  till  the  condi- 
[  *412  ]  tion  *is  performed,  and  no  right  can  be  claimed  through  an 
illegal  or  immoral  act  In  the  latter  case,  the  estate  re- 
mains, because  it  cannot-  be  defeated  as  a  consequence  of  the  ful- 
filment of  an  illegal  or  immoral  condition.  This,  however,  applies 
only  to  devises  of  real  estate ;  for  the  ecclesiastical  and  chancery 
courts,  in  regard  to  bequest  of  personalty,  follow  the  rule  of  the  civU 
law,  as  above  expressed.  1  Rop.  Leg.  754-5  ;  7  Beav.  437 ;  1  Eden, 
140 ;  2  Spence,  Eq.  J.  229. 

The  conditions  in  the  case  before  us,  which  impose  restraints  upon 
alienation  and  partition,  and  exact  a  particular  management  through 
agents  of  a  specified  description,  are  conditions  subsequent,  and 
would  not,  by  the  rule  of  the  common  law,  devest  the  estate,  if  pro- 
nounced to  be  illegal  or  immoral.  3  Pet  8.  C.  R.  377 ;  1  Sim.  R. 
N.  S.  464 ;  7  E.  L.  &  Eq.  179 ;  2  J.  C.  Scott,  C.  B.  R.  883  ;  2  Za- 
briskie,  117 ;  10  Ala.  702. 
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These  conditions  belong,  too,  to  the  class  that  are  reprobated  as 
repugnant  to  the  legal  rights  which  the  law  attaches  to  ownership. 
The  common  law  pronounces  such  conditions  void,  in  consequence 
of  that  repugnancy,  and  the  civil  law  treats  them  as  recommenda- 
tions and  counsel,  not  designed  to  control  the  will  of  the  donee.  % 
Rop.  Leg.  785 ;  4  Kent's  Com.  130 ;  Toul.  5,  No.  61 ;  Ibid.  No.  406 
Dalloz.  Die.  tit.  Cond.  96 ;  10  E.  L.  &  E.  R.  23. 

Our  opinion  upon  the  article  of  the  code  we  have  cited  is,  that  it 
does  not  prescribe  a  rule  of  interpretation,  to  aid  the  understanding 
of  the  courts  in  finding  the  intention  of  the  testator,  but  that  it  is  a 
peremptory  enactment  of  the  legislative  authority,  applicable  to  the 
subject-matter  in  all  cases,  without  reference  to  any  declared  or  pre 
sumed  intentions  of  the  author  of  a  particular  donation.     The  code 
treats  such  conditions  in  contract  as  the  wrong  of  both  the  parties, 
and  annuls  the  act.     In  the  case  of  the  testament,  while  it  revises  to 
allow  the  condition,  it  saves  to  the  innocent  legatee  the  disposition 
in  his  favor.     It  may  be  that  this  is  done  on  the  presumption,  that,, 
independent  of  the  condition,  the  legatee  is  the  favorite  of  the  tes- 
tator, or  from  a  consideration  of  the  legatee  alone.     Savigny  Rom^ 
Law,  §  132,  et  seq. 

We  have  thus  far  treated  the  cities  as  occupying  an  equal  position^ 
and  have  considered  the  case  with  reference  to  the  city  of  New  Or*- 
leans  alone. 

The  city  of  Baltimore  is  legally  incorporated,  and  endowed  wilih 
the  powers  usually  granted  to  populous  and  improving  cities.  The 
general  assembly  of  Maryland,  in  1826,  authorized  the  city  to  estab- 
lish public  schools,  and  to  collect  taxes  for  their  support;  andj  in 
1842,  it  was  empowered  to  receive  in  trust,  and  to  control 
for  the  purposes  of  the  trusts,  any  property  which  *  might  be  [  *  413  ] 
bestowed  upon  it,  by  gift  or  will,  for  any  of  its  general  cor- 
porate purposes,  or  in  and  of  the  indigent  and  poor,  or  for  the  general 
purposes  of  education,  or  for  charitable  purposes  of  any  description 
whatsoever,  within  its  limits.  The  legal  capacity  of  the  city,  there- 
fore, corresponds  with  that  of  the  city  of  New  Orleans.  Do  the  laws 
of  Louisiana  make  a  discrimination  ? 

The  code  declares,  "  that  all  persons  may  dispose  of  or  receive  by 
donations,  inter  vivos  or  mortis  causa^  except  such  as  the  law  declares 
expressly  incapable."  C.  C.  1456.  There  is  no  distinction  between 
corporations  and  natural  persons  in  the  power  to  receive  by  donation, 
nor  do  we  find  any  discrimination  between  domestic  and  foreign  cor- 
porations, except  perhaps  in  a  single  article.  "  Donations  may  be 
made  in  favor  of  a  stranger,  when  the  laws  of  his  country  do  not  pro 
'VOL.  XX.  49 


578         SUPREME   COURT  OF  THE  UNITED  STATES. 

McDonogh'fl  Executon  u.  Murdoch.    15  H. 

hibit  similar  dispositions  in  favor  of  a  citizen  of  this  State."     C.  C 
1477. 

We  greatiy  doubt  whether  this  article  applies  to  all  the  citizens  or 
corporations  of  the  States  of  the  Union.  The  constitutional  relations 
between  the  citizens  of  the  different  States  are  those  of  equaUty,  in 
reference  to  the  subject  of  this  article*  This  court|  in  the  case  of  The 
Bank  of  Augusta  v.  Earle,  13  Pet.  520,  said,  ^^  that  by  tiie  hk,w  of 
comity  among  nations,  a  corporation  created  by  one  sovereignty  is 
permitted  to  make  contracts  in  another,  and  to  sue  in  its  courts ;  and 
that  the  same  law  of  comity  prevails  among  the  several  sovereignties 
of  the  Union."  This  comity  is  presumed  from  the  silent  acquiescence 
of  the  State.  Whenever  a  State  sufficientiy  indicates  that  contracts 
which  derive  validity  from  its  comity  are  repugnant  to  its  policy,  or 
are  considered  as  injurious  to  its  interests,  the  presumption  in  favor 
of  its  adoption  can  no  longer  be  made. " 

These  principles  were  applied  to  a  purchase  of  lands  by  the  cor- 
poration of  one  State  in  another.     Runyan.v.  Coster,  14  Pet  132. 

The  principles  of  these  cases  have  been  adopted  in  Louisiana*  4 
Rob.  La.  517;  17  La.  46,  312. 

We  know  of  no  departure  from  these  principles  in  Maryland,  and 
do  not  doubt  that  the  corporations  of  Louisiana  would  take  in  the 
same  manner  as  those  of  Maryland  in  that  State. 

The  question  remains  to  be  considered,  whether  the  destination  of 
the  legacy  to  public  uses  in  the  city  of  Baltimore  affects  the  valid 
operation  of  the  bequest.  All  the  property  of  a  corporation  like  Bal- 
timore is  held  for  public  uses,  and  when  the  capacity  is  conferred  or 
acknowledged  to  it  to  hold  property,  its  destination  to  a  public  use  is 
necessarily  implied.  Nor  can  we  perceive  why  a  designation  of  the 
particular  use,  if  within  the  general  objects  of  the  corpora- 
[  *  414  ]  tion,  can  affect  the  result ;  nor  is  there  *  any  thing  in  the 
nature  of  the  uses  declared  in  this  will  which  can  withdraw 
from  the  legacy  a  legal  protection. 

Neither  do  we  concede  that  the  uses,  being  in  a  degree  foreign  to 
the  State  of  Louisiana,  impair  the  effect  of  the  will.  It  is  well 
settled  that;  where  property  is  conveyed  to  a  use  which  would  be 
protected,  if  to  be  executed  at  home,  in  the  absence  of  a  prohibition, 
the  conveyance  would  be  valid  if  the  execution  were  ordered  to  take 
place  abroad.  This  question  was  considered  by  Mr.  Justice  Story, 
in  the  opinion  prepared  by  him  for  the  case  of  The  Baptist  Associa- 
tion V.  Smith,  published  in  3  Pet.  486,  500. 

He  says :  '^  There  is  no  statute  of  Virginia  making  such  bequests 
void ;  and,  therefore,  if  against  her  policy,  it  can  only  be  because  it 
would  be  against  the  general  policy  of  all  States  governed  by  the 
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common  law."  He  concludes :  ^^  There  is  no  solid  objection  to  the 
bequest,  founded  upon  the  objects  being  foreign  to  the  State  of  Vir^ 
ginia."  In  the  late  case  of  Whicker  v.  Hume,  14  Beav.  509,  on 
appeal,  16  Jur.  391,  a  bequest  to  trustees,  to  be  appropriated  in  their 
absolute  and  uncontrolled  discretion,  for  the  benefit  and  advancement 
and  propagation  of  learning  in  every  part  of  the  world,  as  far  as  cir- 
cumstances will  permit,"  was  pronounced  valid.  We  find  nothing  in 
the  Code  of  Louisiana  indicating  a  spirit  less  comprehensive  or 
Catholic ;  we  shall  not,  therefore,  infer  the  existence  of  a  restriction 
where  none  has  been  declared.  We  are  of  the  opinion,  that  the  uses 
for  which  the  testator  has  devised  his  estate  to  the  city  of  Baltimore, 
are  approved  alike  in  the  legislation  of  Louisiana  and  Maryland,  and 
that  the  execution  of  them  may  be  enforced  in  their  courts. 

We  have  considered  the  legacy  without  a  reference  to  the  annui- 
ties which  the  testator  has  charged  upon  it  It  is  only  necessary  for 
us  to  determine  a  single  question  in  regard  to  them.  Are  the  heirs 
at  law  interested  in  the  question  of  their  legality  ? 

The  Civil  Code  (C.  C.  1697)  declares :  "  That  legatees  under  a 
universal  title,  and  legatees  under  a  particular  title,  benefit  by  the 
failure  of  those  particular  legacies,  which  they  are  bound  to  dis- 
charge." 

It  will  be  seen  that  all  the  annuitants,  having  a  distinct  character 
from  the  cities,  have  a  claim  upon  them  for  their  annual  allowance. 
Should  these  annuities  be  invalid,  this  charge  would  be  removed,  and 
the  cities  relieved.  Such  was  the  decision  of  the  supreme  court  of 
Louisiana,  Prevost  v,  Martel,  10  Rob.  512,  and  such  the  conclusion 
of  the  Court  of  Cassation,  in  Hanaire  v,  Tandon,  the  report  of  whose 
judgment  is  appended  to  one  of  the  briefs  of  the  appellants. 

•  The  annuities  created  to  establish  an  asylum  for  the  [  *  415  ] 
poor  and  a  school  farm  -^  and  of  the  validity  of  which  grave 
doubts  exist  —  are  charges  upon  the  legacy  of  the  cities.     If  the 
directions  of  the  testator  cannot  be  legally  complied  with,  the  charge 
will  be  remitted  without  defeating  the  legacy.     Sav.  Roman  Law 
§§  120, 129. 

We  shall  not  express  any  decided  opinion  in  reference  to  either  of 
the  annuities,  but  leave  the  question  of  their  validity  to  be  settled  by 
the  persons  interested,  or  by  the  tribunals  to  whose  jurisdiction  they 
appropriately  belong. 

We  have  considered  it  to  be  our  duty  to  examine  the  several  ques- 
tions which  arise  upon  the  record,  so  that  the  important  interests 
involved  in  them  may  be  relieved  from  further  embarrassment  and 
controversy.  In  our  opinion,  the  failure  of  the  devise  to  the  cities 
would  not  have  benefited  the  appellees ;  for  that  the  limitation 
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to  the  States  of  Maryland  and  Louisiana  would  have  been  operatiTe 
in  that  event. 

We  close  our  opinion  with  expressing  our  acknowledgments  foi 
the  aid  we  have  received  from  the  able  arguments  at  the  bar,  and  the 
profound  discussions  in  the  supreme  court  of  Louisiana,  with  whose 
judgment  we  have  concurred. 

The  decree  of  the  circuit  court  for  the  eastern  district  of  Louisiana 
is  reversed,  and  the  cause  remanded  to  that  court,  with  directions  to 
dismiss  the  bill  of  the  plaintiffs  with  costs. 

24  H.  466. 


Andrew  Wylie,  Jr.,  Administrator  of  Samubl  Baldwin,  Appellant^ 

V.  Richard  S.  Coxe. 

15  H.  416. 

An  agreement  to  allow  an  agent  five  per  centum  of  the  amount  which  should  be  reoorered 
nnder  a  claim  on  a  foreign  goyemmcnt,  gives  a  lien  on  the  fund  to  that  extent,  and  con- 
gress haying  provided  for  suits  to  try  the  title  to  such  funds  in  the  troaaury,  a  court  of 
equity  has  jurisdiction. 

The  case  is  stated  in  the  opinion  of  the  court 

Wylie^  for  the  appellant 
No  counsel  contrd, 

[  *  417  ]       *  IVFLban,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  in  chancery,  from  the  circuit  court  for 
the  District  of  Columbia. 

The  complainant,  Richard  8.  Coxe,  filed  his  bill  stating  j;hat  about 
the  year  eighteen  hundred  and  forty-two  or  three,  a  certain  Samuel 
Baldwin,  a  citizen  of  the  United  States,  residing  in  Mexico,  had  a 
claim  against  the  Mexican  republic  for  personal  outrages  and  losses 
of  property  through  the  officers  of  that  government  Many  similar 
claims  were  brought  to  the  notice  of  the  government  of  the  United 
States,  to  enlist  its  efforts  for  an  indemnity  from  the  Mex- 
[  •  418  ]  ican  republic ;  that  the  complainant  *  was  employed  by 
Doctor  John  Baldwin,  the  brother  of  Samuel,  to  prosecute 
his  claim,  and  various  documents  and  papers  connected  with  the 
same,  were  placed  in  his  hands,  showing  the  origin  and  merits  of 
the  claim ;  that  he  brought  it  to  the  notice  of  the  government  for 
several  years,  urging  an  indemnity.  Much  time  and  labor  were 
expended  in  this  service,  in  written  communications  and  otherwise 
to  different  secretaries  of  state.  War  against  Mexico  was  declared, 
which  suspended  his  efforts,  until  a  peace  was  concluded  in  1848,' 

1  9  Stats,  at  Large,  922. 
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which  provided  for  the  settlement  of  those  claims.  An  act  of  con- 
gress *  was  passed,  and  a  board  of  commissioners  authorized  to 
examine  and  decide  such  claims.  The  board  being  organized,  the 
papers  in  relation  to  Baldwin's  claim  were  laid  before  it.  That  up 
to  April,  1849,  no  other  person  acted  as  agent  or  attorney  for  the 
claim  but  the  complainant  He  did  every  thing  that  was  done  in 
bringing  the  case  before  our  government  for  an  indemnity.  Samuel 
Baldwin  died,  and  letters  of  administration  by  the  advice  of  the  com- 
plainant, were  granted  to  Andrew  Wylie,  the  defendant.  The  claim 
was  allowed  by  the  commissioners,  amounting  to  the  sum  of  seventy- 
five  thousand  dollars,  and  the  complainant  believes  that  to  his  meas- 
ures and  arguments  this  allowance  may  be  principally  attributed. 

It  was  understood  that  a  commission  of  five  per  cent,  should  be 
allowed  on  the  sum  awarded  for  the  services  of  the  complainant. 
That  the  defendant  has  refused  to  pay  the  compensation  stated,  &;c. 

The  defendant  admits  that  he  was  called  upon  by  John  Baldwin 
and  complainant,  and  at  their  instance  he  took  out  letters  of  admin- 
istration on  the  estate  of  Samuel  Baldwin.  The  complainant  was 
not  employed  by  defendant  —  but  supposing  he  had  been  engaged 
as  counsel  by  the  widow,  a  memorial  was  prepared  to  be  presented 
to  the  board,  setting  forth  the  claim,  by  the  defendant  and  submitted 
to  the  complainant,  which  he  approved,  and  it  was  used  before  the 
board.  Other  documents  being  furnished,  another  memorial  was 
presented  by  the  defendant. 

Mr.  Goix,  the  agent  of  the  widow,  came  on  firom  Mexico,  bringing 
with  him  the  will  of  Samuel  Baldwin,  which  bequeathed  to  his  wife 
and  children  his  property  and  appointed  her  executrix.  Goix,  being 
the  agent  of  the  widow,  dismissed  the  complainant  as  the  attorney 
in  the  case,  after  which  he  was  not  consulted  by  the  defendant ;  and 
any  services  rendered  by  the  complainant  subsequently,  were  volun- 
taxy.  The  defendant,  however,  admits,  that  on  one  or  two  occasions, 
the  complainant  ^^  happened  to  be  present  with  the  board  of  commis- 
sioners, while  the  claim  was  under  consideration,  and 
rendered  essential  service  in  removing  *  objections  which  [  *  419  ] 
might  have  proved  very  injurious,  if  not  fatal  to  it,  if  they 
had  not  been  removed." 

John  Baldwin,  a  brother  of  Samuel,  being  sworn,  states,  that  he 
received  various  documents  from  Ms  brother  in  relation  to  this  claim, 
with  instructions  to  take  measures  for  the  recovery  of  it.  He  placed 
the  papers  in  the  hands  of  the  complainant,  and  agreed  with  him  to 
prosecute  the  claim  on  the  same  conditions  as  a  claim  he  had  pro»* 
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ecuted  for  witness.  The  papers  were  translated,  and,  with  a  memo* 
rial,  were  filed  in  the  department  of  State.  His  brother  died,  and  at 
the  instance  of  complainant,  the  defendant  was  appointed  adminis- 
trator, for  whose  services  witness  agreed  to  pay  five  per  cent,  but 
witness  did  not  intend  to  supersede  the  complainant,  and  thinks  he 
is  entitled  to  his  fee. 

In  answer  to  an  interrogatory,  the  witness  says,  the  complainant 
was  to  receive  a  contingent  fee  of  five  per  centum  out  of  the  fand 
awarded,  whether  money  or  scrip ;  if  nothing  was  received,  he  was 
entitled  to  nothing  for  his  services. 

It  is  contended  by  the  defendant,  that  the  complainant  having 
been  dismissed  by  the  agent  of  the  widow,  who  was  the  executrix 
of  her  husband,  and  not  being  employed  by  the  defendant,  he  has 
no  right  to  the  compensation  claimed.  That  John  Baldwin  acted  as 
the  agent  of  his  brother,  in  making  the  contract  with  the  complain- 
ant, is  proved.  The  defendant  seems  to  suppose  that,  as  on  the 
death  of  Samuel  Baldwin,  the  agency  of  his  brother  ceased,  the 
contract  which  had  been  made  by  him  was  no  longer  in  force.  The 
relation  of  administrator  enabled  the  defendant  to  control  the  case 
and  dispense  with  the  further  services  of  the  complainant;  but  he 
had  no  power  to  annul  the  contract  if  made  bond  fide^  by  the  com- 
plainant, and  the  business  had  been  faithfully  prosecuted  by  him. 

It  appears  the  complainant,  on  being  employed  in  the  case,  had 
the  papers  translated  and  filed,  with  a  memorial,  in  the  department 
of  state ;  and  that  for  several  years,  with  much  labor,  he  did  all  in 
his  power  to  procure  the  action  of  the  federal  government  in  its 
behalf.  A  claim  of  indemnity  from  Mexico,  through  the  remon- 
strances of  our  government,  was  the  only  step  which,  at  that  time, 
could  be  taken.  A  war  intervened,  and  on  the  restoration  of  peace, 
provision  was  made  for  the  examination  and  decision  of  such  claims, 
and  also  for  their  payment. 

The  complainant  gave  advice  as  to  the  necessary  evidence  to  be 
procured  in  Mexico,  for  the  establishment  of  the  claim,  and  was  con- 
sulted respecting  the  memorial  to  the  commissioners ;  and  while  they 
had  the  claim  under  examination,  it  is  admitted  that  the  complain- 
ant, by  his  explanations  and  arguments  removed  difficulties 
[  •  420  ]  and  objections  which,  unexplained,  would  in  *  all  probability 
have  prevented  the  allowance  of  the  claim.  We  think  the 
contract  is  proved,  also  the  services  rendered  under  it,  by  the  com- 
plainant, and  that  he  is  entitled  to  the  compensation  claimed. 

It  is  objected  that  equity  can  exercise  no  jurisdiction  in  the  case,  as 
adequate  relief  may  be  obtained  at  law. 

There  may  be  a  legal  remedy,  and  yet  if  a  more  complete  remedy 
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can  be  had  in  chancery,  it  is  a  sufficient  ground  for  jurisdiction.  The 
8th  section  of  the  act  to  cany  out  the  Mexican  treaty,  authorizes  a 
bill  to  be  filed,  where  an  individual  other  than  the  one  to  whom  the 
money  was  awarded  claims  it,  to  contest  the  right,  and  to  enjoin  the 
payment  of  the  money.  This  applies  only  to  cases  where  different 
individuals  claim  the  fund,  but  the  reason  of  such  a  proceeding  may, 
to  some  extent,  apply  to  other  cases.  And  it  applies  to  the  case 
before  us,  if  the  money  still  remain  in  the  treasury.  The  bill,  how- 
ever, does  not  seem  to  have  been  drawn  with  reference  to  the  act 

The  evidence  proves  that  the  complainant  was  to  receive  a  con- 
tingent fee  of  five  per  centum,  out  of  the  fund  awarded,  whether 
money  or  scrip.  This  being  the  contract,  it  constituted  a  lien  upon 
the  fund,  whether  it  should  be  money  or  scrip.  The  fund  was  looked 
to,  and  not  the  personal  responsibility  of  the  owner  of  the  claim.  A 
bill  filed  under  the  act  would  have  authorized  an  injunction  for  the 
amount  claimed,  by  complainant  Such  a  procedure  would  be  vnthin 
the  act  But  under  the  contract  the  lien  on  the  fund  in  the  hands 
of  the  administrator,  is  a  sufficient  ground  for  an  equity  jurisdiction. 
The  payment  of  the  fund  to  the  executrix  in  Mexico  would  place  it, 
probably,  beyond  the  reach  of  the  complainant 

The  want  of  jurisdiction,  if  relied  on  by  the  defendants,  should 
have  been  alleged  by  plea  or  answer.     It  is  too  late  to  raise  such  an 
objection  on  the  hearing  in  the  appellate  court,  unless  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  bill 

We  affirm  the  decree  with  costs. 


Hamilton  Murray,  Use,  &c..  Plaintiff,  t;.  John  A«  Gibson. 

15 H.  421. 

Tho  statute  of  Mississippi  limiting  suits  on  judgments  reooyered  ont  of  that  State,  did  not 
apply  to  judgments  recovered  before  its  passage  j  nor  did  it  hare  reference  to  the  intenral 
before  the  trial,  but  before  action  brought 

The  case  is  stated  in  the  opinion  of  the  ooort 

May^  for  the  plaintiff 

No  counsel  cofUrd. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *432  ] 

The  question  adjourned  for  our  consideration  on  this  rec- 
ord, cannot  be  more  clearly  or  succinctly  disclosed  than  it  has  been 
by  the  certified  statement  of  the  pleadings  upon  which  the  judges  of 
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the  circuit  court  were  divided  in  opinion.     That  statement  ifi  in  thft 
following  words :  — 

May  Term,  1851. 

<^  This  day  came  on  this  cause  for  trial  before  Judges  Peter  V. 
Daniel  and  Samuel  J.  Gholson,  presiding. 

^'  The  declaration  is  an  action  of  debt,  brought  on  the  16th  May, 
1850,  and  founded  on  a  judgment  rendered  on  the  29th  day  of  No- 
vember, 1844,  in  the  district  court  of  the  parish  of  Madison,  in  the 
ninth  judicial  district  of  the  State  of  Louisiana,  against  the  defend- 
ant, and  in  favor  of  the  plaintiff.  To  this  action  the  defendant 
pleaded  a  number  of  pleas,  of  which  the  7th  plea  is  in  the  words  and 
figures  following :  ^  And  for  further  plea  in  this  behalf  the  said  de- 
fendant says,  that  the  said  defendant  was,  at  the  time  of  the  com- 
mencement of  the  suit  in  the  district  court  of  the  parish  of  Madison, 
in  the  State  of  Louisiana,  and  also  at  the  time  of  the  rendition  of 
the  judgment  in  the  plaintiff's  declaration  mentioned,  and  ever 
since  has  been,  and  now  is,  a  citizen  of  the  State  of  Mississippi, 
residing  in  the  county  of  Hinds,  and  that  more  than  three  years  ex- 
pired, and  were  complete  and  ended,  from  and  after  the  time  of  the 
rendition  of  such  judgment,  without  the  limits  of  this  State,  to  wit, 
in  the  parish  of  Madison,  in  the  State  of  Louisiana,  before  the  in- 
stitution of  this  suit,  and  this  he  is  ready  to  verify ;  wherefore,  &c' 

"Johnson,  Mats,  and  ClifftoNj/ot  defendanL 

"  To  said  plea  the  plaintiff  filed  a  general  demurrer. 

"Among  other  matters  to  be  tried,  the  question  occurred  before 
the  court  whether  the  demurrer  of  the  plaintiff  to  the  defendant's 
plea  above  copied  ought  to  be  sustained.  And  after  argument  by 
counsel,  the  opinions  of  the  two  judges  aforesaid  are  opposed  and 
disagree  upon  the  question  aforesaid ;  one  of  said  judges  being  of 
opinion  that  said  plea  is  a  good  and  sufficient  bar  to  the  plaintiff's 
action,  and  that  said  demurrer  should  be  overruled ;  and  the  other  of 
said  judges  being  of  opinion  that  said  plea  is  not  a  good  or  sufficient 
bar  to  the  plaintiff's  action,  and  that  said  demurrer  should  be  sus- 
tained. 

"  And  thereupon,  at  the  request  of  the  counsel  for  both  parties  to 

said  suit,  the  point  aforesaid  upon  which  said  disagreement  happens  is 

hereby  stated  under  the  direction  of  the  judges  aforesaid,  and 

[  *  423  ]  is  by  them  upon  the  request  of  said  counsel,  signed  *  and 

sealed,  and  ordered  to  be  enrolled,  and  made  part  of  the  rer* 

ord  in  said  cause. 

"  And  the  court  orders  and  directs  that  said  point  be  duly  certified, 
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ander  the  seal  of  said  court,  to  the  supreme  court  of  the  United 
States  of  America,  at  the  next  session  of  said  supreme  court  here- 
after to  be  held.  P.  V.  Daniel,      [seal.] 

8.  J.  Gholson,    [seal.]" 

Upon  an  examination  of  the  defendant's  seventh  plea  and  of  the 
law  to  which  it  has  reference,  it  is  obvious  that  the  purpose  of  the. 
defendant  was  to  interpose,  as  a  bar  to  a  recovery  upon  the  judg« 
ment  rendered  by  the  court  in  Louisiana,  the  provision  of  the  statute 
of  Mississippi,  enacted  on  the  5th  of  March,  1846,  and  to  be  found 
in  Hutchinson's  Digest  of  the  statutes  of  that  State  of  1848,  art  8, 
p.  833.  The  language  of  the  provision  is  as  follows :  *<  No  record  of 
any  judgment,  recovered  in  any  court  of  record  without  the  limits 
of  this  State,  against  any  person  who  was,  at  the  time  of  the  com- 
mencement of  the  suit  on  which  the  judgment  is  founded,  or  at  the 
time  of  the  rendition  of  such  judgment,  a  citizen  of  this  State,  shall 
be  received  in  any  court  of  this  State  as  evidence  to  charge  such 
citizen  with  liability,  after  the  expiration  of  three  years  firom  the 
time  of  the  rendition  of  such  judgment  without  the  limits  of  this 
State." 

As  a  general  rule  for  the  interpretation  of  statutes,  it  may  be  laid 
down,  that  they  never  should  be  allowed  a  retroactive  operation 
where  this  is  not  required  by  express  command  or  by  necessary  and 
unavoidable  implication.  Without  such  command  or  implication 
they  speak  and  operate  on  the  future  only.  Especially  should  this 
rule  of  interpretation  prevail,  where  the  effect  and  operation  of  a  law 
are  designed,  apart  from  tbe  intrinsic  merits  of  the  rights  of  parties, 
to  restrict  the  assertion  of  those  rights.  The  peculiar  language  of 
the  provision  of  the  Mississippi  statute,  if  taken  in  its  literal  accept 
tation,  would  not  only  evince  the  force  and  propriety  of  the  rule 
above  mentioned,  but  might  suggest  a  serious  doubt  as  to  the  com- 
patibiUty  of  that  provision  with  the  principles  of  common  right,  or 
with  the  mandate  of  the  federal  constitution ;  for  by  the  literal  terms 
of  that  statute,  the  rights  of  a  citizen  of  a  different  State  seem  to  be 
made  dependent,  not  upon  his  diligence  in  the  institution  or  prosecu- 
tion of  his  suit,  but  upon  an  event  over  which  he  can  have  no  con« 
trol,  namely,  the  trial  of  the  action  brought  upon  the  previous  judg 
ment  From  these  difficulties,  which  would  seem  to  flow  from  the 
letter  of  the  statute,  the  court  of  errors  and  appeals  for  the  State  of 
Mississippi  have  relieved  that  law  by  the  interpretation  they 
nave  placed  upon  it  *  Thus,  in  the  case  of  Boyd  v.  Bar-  [  *424  ] 
renger,  reported  in  the  23d  volume  of  Mississippi  Reports, 
by  Cushman,  p.  270,  they  have  declared  that  the  statute  of  the  Stli 
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of  March,  1846,  has  no  application  to  judgments  rendered  before  its 
passage ;  and  in  the  24th  volame  of  Mississippi  Reports,  p.  377,  in 
the  case  of  Garrett  v.  Beaurnont,  they  have  affirmed  the  same  posi- 
tion. In  a  decision  pronounced  on  the  2d  Monday  of  December, 
1853,  in  Moor  v.  Lobbin,  26  Miss.  Bep.  304,  a  manuscript  copy  of 
whigh  has  been  certified  and  submitted  by  consent  of  counsel,  the 
^same  court  have  expounded  that  provision  of  the  statute  of  1846, 
which  declares,  ^  that  no  record  of  any  judgment  recovered  in  any 
court  of  record  without  the  limits  of  the  State,  against  any  person, 
who,  at  the  commencement  of  the  suit  on  which  the  judgment  was 
recovered,  or  at  the  time  of  the  rendition  of  said  judgment,  was  a 
citizen  of  the  State  of  Mississippi,  should  be  received  in  any  court 
of  that  State  as  evidence  to  charge  such  citizen  with  liability  after 
the  expiration  of  three  years  from  the  time  of  the  rendition  of  such 
judgment  without  the  limits  of  the  State." 

In  expounding  this  provision  the  court  say,  ^Hhe  phraseology  of 
this  statute  renders  it  not  free  firom  difficulty  of  construction.  It  is 
an  amendment  of  the  general  statute  of  limitations,  and  the  legisla* 
ture  must  have  had  in  view  that  general  principle  governing  all  stat- 
utes limiting  actions,  that  the  periods  prescribed  have  reference  to  the 
commencement  of  the  action.  We  cannot  suppose  that  the  legisla* 
ture  intended  to  do  more  than  to  debar  a  party  of  any  right  to  main- 
tain an  action  commenced  on  such  judgment  after  the  lapse  of  the 
time  mentioned,  or  that  any  reference  was  had  to  the  time  of  trial 
of  a  suit  which  might  be  commenced  long  before  the  expiration  of 
the  time  limited.  Such  a  construction  would  involve  the  most  un- 
just and  unreasonable  consequences."  The  court,  after  more  ex- 
tended views  of  the  subject,  arrives  at  the  following  conclusion :  — • 

^  We  are  -therefore  led  to  sanction  such  a  construction  of  the  stat* 
ute  as  is  most  consistent  with  reason  and  justice,  and  not  in  conflict 
with  the  constitution  of  the  United  States ;  and  we  are  accordingly 
of  opinion  that  this  is  a  statute  of  limitations,  affecting  the  com- 
mencement of  the  suit;  and  that  if  an  action  on  such  judgment  be 
instituted  before  the  expiration  of  thi^ee  years  from  the  date  of  its 
rendition,  a  transcript  of  the  record  of  it  is  admissible  in  evidence 
on  the  trial,  though  more  than  three  years  have  elapsed  at  the  time 
it  is  offered  in  evidence." 

Such  is  the  construction  placed  by  the  highest  court  of  Mississippi 
upon  the  statute  of  1846,  which  the  seventh  plea  of  the  defendant 
sought  to  interpose  as  a  bar  to  the  action  against  him. 

According  to  that*  construction,  the  statute  of  1846  could  operate 

no  such  bar,  because  the  judgment  in  Louisiana,  on  which 

*  425  ]  *  the  action  was  founded,  was  recovered  on  the  29th  of 
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Noyember,  1844,  more  than  a  year  previously  to  the  passing  of 
the  statute  in  question ;  and,  by  the  same  interpretation,  the  right  of 
the  plaintiff  to  count  upon  and  to  adduce  in  evidence,  in  support 
of  hb  action,  the  record  of  that  judgment,  was  in  nowise  affected  by 
the  period  of  the  trial,  but  that  the  law  had  reference  exclusively  to 
the  interval  of  time  between  the  first  judgment  and  the  institution 
of  the  action  founded  thereon. 

It  is  the  practice  of  this  court  to  adopt  the  interpretation  given  by 
the  highest  tribunals  of  the  several  States  to  their  respective  acts  of 
legislation  where  such  interpretation  does  not  conflict  with  the  para- 
mount authority  of  the  constitution,  or  laws  of  the  United  States 
binding  upon  their  own  courts,  or  with  the  fundamental  principles  of 
justice  and  common  right.  Perceiving  in  the  case  before  us  no  con- 
flict whatsoever  between  such  authority  and  the  decisions  of  the  su- 
preme court  of  Mississippi  herein  referred  to,  but,  on  the  contrary, 
an  entire  coincidence  between  them,  we  approve  and  adopt  those  de- 
cisions, and  in  conformity  therewith,  we  order  it  to  be  certified  to  the 
circuit  court  that  the  7th  plea  of  the  defendant  pleaded  in  this  case 
is  not  sufficient  to  bar  the  action  of  the  plaintiff,  and  that  the  demur- 
rer of  the  plaintiff  to  that  plea  ought  to  be  sustained. 


John  Den,  ex  dem.  Archibald  Russell,  Plaintiff  in  Error,  v.  Thk 

Association  of  the  Jersey  Company. 

15  H.  426. 

Martin  v.  Waddell,  16  Pet.  S67,  affirmed  and  applied  to  a  case  where  a  part  of  the  shore  of 
New  Jersej  had  been  filled  np  anS  reclaimed,  under  a  grant  from  the  legislolature  of  that 
State. 

The  case  is  stated  in  the  opinion  of  the  court 

Rutherford  and  Va/n  Santvoord^  for  the  plaintiff 

Zabriskie  and  Scudder^  contr^. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  432  ] 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  in 
error  against  the  defendants  in  the  circuit  court  for  the  district  of 
New  Jersey,  to  recover  a  parcel  of  land  situate  in  Jersey  City.  The 
land  in  question  has  been  reclaimed  from  the  water  by  the  defend- 
ants, under  the  authority  of  the  legislature ;  and  is  now  in  their  pos- 
session, and  occupied  by  them  as  building  lots.    • 

The  plaintiff  claims  the  premises  under  sundry  mesne  conveyances 
from  the  proprietors  of  East  New  Jersey,  and  the  title  of  the  proprie- 
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tors  is  the  point  in  question.  And  they  daim  that,  by  virtae  of  the 
various  grants  by  which  they  became  proprietors  of  East  New  Jersey, 
the  fee  of  the  soil  under  the  navigable  waters  of  that  part  of  the  State 
was  conveyed  to  them,  as  private  property,  subject  to  the  public  use ; 
and  as  that  use  has  ceased  in  the  premises  in  question,  they  are  enti- 
tled to  their  exclusive  possessir)n. 

It  is  not  necessary  to  state  particularly  the  charters  and  grants 
under  which  they  claim.  They  are  all  set  out  in  the  special  verdict 
in  the  case  of  Martin  v.  Waddell,  reported  in  16  Pet.  367.  The  title 
claimed  on  behalf  of  the  proprietors  in  that  case  w^us  the  same  witli 
the  title  upon  which  the  plaintiff  now  relies.  And  upon  very  full 
argument,  and  consideration  in  the  case  referred  to,  the  court  were  of 
opinion  that  the  soil  under  the  public  navigable  waters  of  East  New 
Jersey  belonged  to  the  State  and  not  to  the  proprietors ;  and  upon 
that  ground  gave  judgment  for  the  defendant.  The  decision  in  that 
case  must  govern  this. 

The  counsel  for  the  plaintiff,  however,  endeavor  to  distinguish  the 
case  before  us  from  the  former  one,  upon  the  ground  that  nothing  but 
the  right  of  fishery  was  decided  in  Martin  v.  Waddell,  and  not  the 
right  to  the  soil.  But  they  would  seem  to  have  overlooked  the  cir^ 
cumstance  that  it  was  an  action  of  ejectment  for  the  land  covered 
with  water.  It  was  not  an  action  for  disturbing  the  plaintiff  in  a 
right  of  fishery ;  but  an  action  to  recover  possession  of  the  soil  itsell 
And  in  giving  judgment  for  the  defendant,  the  court  necessarily  decided 
upon  the  title  to  the  soiL 

It  is  true,  the  defendaht  claimed  nothing  more  than  the  exclusive 
right  of  planting  and  growing  oysters  on  ;the  soil  for  which  the  eject- 
ment was  brought.  The  special  verdict  found  that  he  was  in  posses- 
sion undes  a  law  of  New  Jersey,  which  gave  him  the  exclusive 
privilege  of  planting  and  growing  oysters  on  the  premises  in  question, 
upon  the  payment  of  a  certain  rent  to  the  State.  The  principal 
question,  therefore,  in  dispute  between  the  parties  in  that  suit,  and 
indeed  the  only  one  of  any  value,  was  the  oyster  fishery.  But  the 
right  to  the  fishery  depended  on  the  right  to  the  soil  upon 
[*433  ]  which  the  oysters  were  planted  and  grown;  *and  if  the 
plaintiff  could  have  shown  that  the  proprietors,  under  whom 
he  claimed,  were  legally  entitled  to  it,  the  judgment  of  the  court  must 
have  been  in  his  favor. 

Nor  do  we  see  any  thing  in  the  opinion  delivered  on  that  occasion, 
in  relation  to  the  rights  of  fishery,  further  than  they  contributed  to 
illustrate  the  character  and  objects  of  the  charter  to  the  Duke  of 
York ;  and  to  show  that  the  soil,  under  public  and  navigable  waters, 
was  granted  to  him,  not  as  private  property,  to  be  parcelled  out  and 
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sold  for  his  own  personal  emolument ;  but  as  a  part  of  the  jura  regOF 
lia  with  which  he  was  clothed,  and  as  such  was  surrendered  by  the 
proprietors  to  the  English  crown,  when  they  relinquished  the  powers 
of  government,  and  consequently  belonged  to  the  State  of  New  Jer^ 
sey  when  it  became  an  independent  sovereignty. 

There  being  nothing  in  the  title  now  claimed  for  the  proprietors  to 
distinguish  this  case  from  that  of  Martin  v.  Waddell,  it  is  not  neces- 
sary to  examine  the  other  and  further  grounds  of  defence  taken  by 
the  defendants. 

The  judgment  of  the  circuit  court  must  be  affirmed  with  costs. 

18H.74. 


Arthur  Morgan  Foley,  Plaintiff  in  Error,  r.  Samuel  T.  Harri- 
son, Defendant,  and  Louis  Lesassier,  Intervener. 

15  H.  433. 

The  eighth  section  of  the  act  of  Septemher  4, 1841,  (5  Stats,  at  Large,  455,)  granting  lauds 
to  Loaisiana  and  other  States,  did  not  vest  the  fee  in  those  States  ;  consequently,  in  a  sait 
to  try  the  legal  title,  one  claiming  such  land  nnder  a  patent  from  the  United  States,  most 
prevail  over  one  claiming  nnder  a  patent  from  the  State. 

Under  the  act  of  Angnst  3, 1846,  (9  Stats,  at  Large.  51,)  the  commissioner  of  the  general 
land-office  had  power  to  decide,  finally,  on  the  claims  of  these  parties ;  and  his  decision* 
and  a  patent  issued  thereon,  were  conclnsiye  in  a  snit  for  the  land. 

The  case  is  stated  in  the  opinion  of  the  court 
Lawrence^  for  the  plaintiff 
Benjamin^  contra. 

*  AT  Lean,  J.,  delivered  the  opinion  of  the  court  [  *  445  ] 

This  is  a  writ  of  error  to  the  supreme  court  ef  the  State 
of  Louisiana. 

A  petitory  action  by  petition  was  commenced  in  the  fifth  district 
court  of  New  Orleans,  on  the  6th  of  February,  1847,  by  the  plaintiff 
in  error,  claiming  a  tract  of  land  of  which  the  defendant  had  posses- 
sion. The  plaintiff  claims  under  two  patents  from  the  State  of 
Louisiana,  issued  under  the  law  of  that  State  of  the  25th  of  March, 
1844,  and  alleges  titie  in  the  State,  under  the  act  of  congress  of  4th 
September,  1841. 

On  the  day  the  action  was  commenced,  the  defendant  filed  his 
answer,  claiming  the  same  land  under  a  purchase  made  by  Robert 
Bell  and  Thomas  Barrett,  firom  the  United  States,  the  16th  of  May, 
1836,  and  by  mesne  conveyances  transmitted  to  the  defend- 
*  ant     He  pleads  a  prescription  of  a  peaceable  possession  [  *  446  ] 

VOL.  XX.  50 
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of  more  than  ten  years  —  that  large  and  valuable  improvements  have 
been  made  on  the  premises,  &c 

On  the  trial  in  the  district  court  of  New  Orleftns,  the  plaintiff  gave 
in  evidence  patents  from  the  State  of  Louisiana,  for  eight  hundred 
and  fifty-five  acres  and  nine  hundredths  of  an  acre,  the  land  in  con- 
troversy, by  virtue  of  the  act  of  congress  of  the  4th  of  September, 
1841.     The  certificates  of  entries  of  the  land  were  also  in  evidence. 

The  defendant  psoduced  in  evidence  five  patents  firom  the  United 
States,  dated  1st  of  September,  1847,  and  a  sale  of  the  premises  by 
Thomas  Barrett  to  Robert  Bell,  by  authentic  act,  on  17th  May,  1836 
and  a  series  of  mesne  conveyances,  terminating  in  a  sale  and  convey- 
ance by  the  widow  R.  Bell,  to  the  defendant,  on  May  9, 1844. 

A  jury  not  being  demanded  under  the  Louisiana  law,  the  court 
gave  judgment,  that  the  plaintiff  recover  of  the  defendant  lot  No.  1 
of  section  3,  township  11,  range  13  east,  containing  two  hundred  and 
eleven  acres.  The  plea  of  prescription  was  sustained  as  to  the  resi- 
due of  the  tract.  From  this  judgment,  the  defendant  appealed  to  the 
supreme  court  of  the  State. 

The  supreme  court  reversed  the  judgment  of  the  district  court,  and 
entered  judgment  in  favor  of  the  defendant  for  the  land  in  contro- 
versy. 

The  plaintiff,  on  the  ground  that  he  claimed  title  under  an  act  of 
congress,  and  relied  on  the  construction  of  another  act  to  nullify  the 
title  of  defendant,  and  as  the  decision  of  the  supreme  court  vTas 
against  the  right  asserted  by  him,  procured  the  allowance  of  a  writ 
of  error  under  the  25th  section  of  the  judiciary  act.^ 

The  8th  section  of  the  act  of  4th  September,  1841,  declares,  "  that 
there  shall  be  granted  to  each  State  specified  in  the  first  section  of 
the  act,  of  which  Louisiana  is  one,  five  hundred  thousand  acres  of 
land,  for  purposes  of  internal  improvement,"  provided  such  State  had 
not  received  land  for  that  purpose.  And  it  is  provided  that  ^  the 
selections  in  all  of  the  said  States  shall  be  made  within  their  limits 
respectively,  in  such  manner  as  the  legislature  shall  direct ;  located  in 
parcels  conformably  to  sectional  divisions  and  subdivisions,  of  not 
less  than  three  hundred  and  twenty  acres  in  any  one  location,  on  any 
public  land,  except  such  as  is  or  may  be  reserved  firom  sale,"  &c  ;  no 
locations  to  be  made  until  the  land  shall  be  surveyed  by  the  United 
States. 

In  1844,  the  legislature  of  Louisiana  passed  an  act,  establishing  an 
office  for  the  sale  of  the  unlocated  lands  granted  to  the  State,  with  a 
register  and  state  treasurer  as  receiver. 

The  7th  section   of  the   act  makes  it  the  duty  of  the  regis- 

^  1  Stats,  at  Laijic,  85. 
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ter  *  and  treasorer  to  isaae  warrants  for  the  lands  donated  [  *  447  ] 
by  congress,  and  not  as  yet  located,  provided  they  shall  not 
be  issued  for  less  than  eighty  nor  more  than  six  hundred  and  forty 
acres,  which  warrants  shall  be  sold  in  the  same  manner  as  the  lands 
located,  provided  they  shall  not  be  sold  for  less  than  $3  per  acre ;  and 
it  shall  be  the  duty  of  the  governor  to  issue  patents  for  all  the  lands 
tliat  have  been  sold,  and  for  the  lands  located  by  warrants,  when  con* 
templated  to  be  sold  by  that  act,  whenever  he  shall  be  satisfied  that 
the  same  must  have  been  properly  located/' 

Under  the  act  of  congress  and  the  state  law,  the  plaintiff  purchased, 
it  is  alleged,  two  warrants  from  the  state  officers,  and  on  the  7th  of 
January,  1848,  entered  them  in  the  land-office  of  the  United  States, 
at  New  Orleans,  upon  the  lands  in  controversy.  And  it  is  contended 
that  these  locations,  independently  of  the  patent  issued  by  the  State, 
being  made  on  public  land  not  reserved  from  sale  by  any  law  of  con- 
gress or  proclamation  of  the  President,  which  had  been  surveyed,  and 
were  entered  in  parcels  conformably  to  the  act  of  congress,  gave  the 
plaintiff  a  right  to  the  lands  in  controversy  under  the  act  of  1841,  un- 
less the  defendant  had,  at  that  time,  an  equitable  or  legal  title  to  them. 

The  act  of  1841  authorized  the  State  to  enter  the  lands,  where  sur- 
veys had  been  executed,  and  the  lands  were  open  to  entry,  under  the 
acts  of  congress.  The  State  of  Louisiana  acted  within  its  powers  in 
bsuing  warrants,  and  establishing  land-offices,  as  a  means  of  dispos- 
ing of  the  lands.  But  it  had  not  the  power  to  convey  the  fee,  as  it 
bad  not  been  parted  with  by  the  general  government.  The  words  of 
the  act  of  1841  are,  <^  that  there  shall  be  granted  to  each  State,"  not 
that  there  is  hereby  granted.  The  words  import  that  a  grant  shall  be 
made  in  future.     Lessieur  et  oL  i;.  Price,  12  Pet.  75. 

It  could  not  have  been  the  intention  of  the  government  to  relin- 
quish the  exercise  of  power  over  the  public  lands,  that  might  be 
located  by  the  State.  The  same  system  was  to  be  observed  in  the 
entry  of  lands  by  the  State  as  by  individuals,  except  the  payment  of 
the  money ;  and  this  was  necessary  to  give  effect  to  the  act,  and  to 
prevent  conflicting  entries. 

The  defendant  claims  under  five  patents  from  the  United  States, 
dated  the  1st  of  September,  1847,  which  was  spme  months  after  this 
suit  was  commenced.  These  patents  were  issued  under  the  act  of 
3d  of  August,  1846.  That  act  provides,  <^  that  the  commissioner  of 
the  general  land-office  be,  and  he  is  hereby  authorized  and  empowered, 
to  determine,  upon  principles  of  equity  and  justice,  as  recognized  in 
courts  of  equity,  and  in  accordance  with  general  equitable 
rules  and  regulations,  to  *  be  settled  by  the  secretary  of  the  [  *  448  ] 
treasury,  the  attorney-general,  and  commissioner  conjointly, 
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consistently  ^th  sach  principles,  all  cases  of  suspended  entries  now 
existing  in  said  land-offices,  and  to  adjudge  in  what  cases  patents 
shall  issue  upon  the  same."  This  power  is  limited  to  two  years ;  and 
the  exercise  of  it  shall  only  operate  to  devest  the  title  of  the  United 
States,  but  shall  not  prejudice  confficting  claimants. 

By  the  above  act,  the  commissioner  was  required  to  arrange  his 
decisions  in  two  classes,  and  the  4th  section  requires  patents  to  be 
issued  in  cases  in  the  first  class. 

On  the  9th  of  July,  1847,  the  commissioner  reported  to  the  secre- 
tary of  the  treasury  <^  ten  entries  by  preemption,  made  at  the  land- 
office  of  New  Orleans,  which  were  heretofore  suspended  at  the  general 
Land-office.  He  says,  they  have  been  adjudicated  by  me,  and  placed 
in  the  first  class,  under  the  act  of  the  3d  August,  1846.  It  is  stated 
that  the  first  seven  of  the  ten  cases  reported,  are  entries  by  floats, 
arising  from  settlements  within  the  Houmas  claim,  and  would  have 
been  embraced  with  similar  cases  in  abstract  No.  13 ;  but  that  the 
land,  in  whole  or  in  part,  has  been  selected  by  the  State  under  the  act 
of  4th  of  September,  1841,  since  the  floats  were  decided  to  be  illegal 
under  the  act  of  1834.''^  This  report  is  agreed  to  by  the  acting  secre- 
tary of  the  treasury,  and  the  attorney-general. 

As  this  decision  was  made  by  a  special  tribunal,  with  full  powers 
to  examine  and  decide,  and  as  there  is  no  provision  for  an  appeal  to 
any  other  jurisdiction,  the  decision  is  final  within  the  law. 

Under  the  preemption  act  of  1830,^  revived  and  continued  for  two 
years  by  the  act  of  1834,  preemption  rights  were  granted  to  settlers 
on  the  public  lands,  not  exceeding  to  each  settler  one  hundred  and 
sixty  acres.  And  where  two  settlers  are  found  on  the  same  quarter 
section,  each  being  entitled  to  a  preemption  for  one  hundred  and  sixty 
acres,  the  quarter  which  they  occupied  was  divided  between  them, 
and  each  received  a  certificate  for  eighty  acres  in  addition,  giving  a 
preemption  right  elsewhere  on  the  public  lands,  which  certificates 
were  called  floats.  A  number  of  these  certificates  were  purchased  by 
Thomas  Barrett  and  Robert  Bell,  and  by  virtue  of  which  they  located 
the  land  in  dispute.  The  settlements  on  which  these  certificates 
were  issued  were  made  on  the  Houmas  claim,  and  as  doubts  existed 
whether  the  land  embraced  by  this  claim  would  be  properly  called 
public  lands,  imder  the  preemption  laws,  the  entries  w^e  suspended. 
And  these  were  the  entries  included  in  the  above  report  of  the  com- 
missioner of  the  general  land-office,  and  sanctioned  by  the  secretary 

of  the  treasury  and  the  attorney  generaL 
[•449  ]       •The  patents  issued  by  the  State  to  the  plaintiff  were 
dated  the  20th  of  April,  1846.     And  it  seems  that,  on  the 

1  4  Stats,  at  Large,  678.  ^  4  lb.  420. 
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9th  of  the  preceding  month,  the  commissioner  of  the  general  land* 
office  wrote  to  the  register  and  recorder  of  New  Orleans :  '<  As  con- 
gress has  taken  the  subject  of  the  floating  preemption  entries  arising 
from  preemption  settlements  within  the  limits  of  the  Houmas  private 
claim  into  consideration,  and  is  about  to  confirm  them  in  the  hands 
of  Bond  fide  assignees,  I  deem  it  proper,  in  order  to  prevent  future 
inconvenience,  to  direct  that  all  the  land  embraced  by  such  entries, 
except  as  to  those  where  the  purchase-money  has  been  refunded  and 
the  claim  abandoned,  be  hereby  considered  as  excused  from  dispo- 
sition in  €Uiy  way,  either  by  state  selection  or  otherwise.  The  state 
selections  already  made  will  be  suspended  to  await  the  action  of 
congress." 

^  If  the  contemplated  law  confirms  all  entries  in  the  hands  of  bond 
fide  assignees,  it  will,  in  all  probabiliiy,  defeat  all  locations  made  by 
state  selections.  In  the  mean  time,  it  is  necessary  that  all  appropria- 
tions of  the  lands  covered  by  such  entries  be  suspended." 

It  is  true  that,  on  the  24th  December,  1845,  the  commissioner 
wrote  to  the  same  land-office,  ^that,  after  the  cancellation  of  pre- 
emption claims,  if  the  land  is  not  otherwise  interfered  with  or  re- 
served, it  is  considered  as  public  land  liable  to  be  located  by  the 
State."  And  it  seems  that  the  tracts  for  which  the  plaintiff  obtained 
patents,  were  designated  in  the  letter  of  the  commissioner  as  coming 
within  the  category. 

This  decision  or  opinion  of  the  commissioner  did  not  afiect  the 
rights  of  the  defendant,  as  appears  from  subsequent  proceedings  of 
the  same  office.  As  soon  as  the  defendant  was  apprised  of  the  above 
letter,  he  filed  a  caveat  in  the  state  land-office,  and,  on  the  9th  of 
March,  1846,  the  commissioner,  in  his  letter,  as  above  stated,  sus- 
pended the  plaintiff's  entries.  And,  on  the  25th  of  June,  1847,  the 
secretary  of  the  treasury,  on  a  representation  made  by  the  commis- 
sioner of  the  land-office,  ^'  approved  the  locations  made  under  the 
floating  claims,  held  by  the  actual  settlers  who  had  improved  the 
land,  in  preference  to  state  locations."  And  this  decision  was  sus- 
tained in  the  proceeding  under  the  act  of  the  3d  of  August,  1846,  by 
tiie  report  of  the  commissioner,  sanctioned  by  the  secretary  of  the 
treasury  and  the  attorney-general,  as  above  stated. 

The  Houmas  claim,  as  filed  before  the  commissioners  on  land  titles, 
extended  from  the  Mississippi  River  to  the  Amite,  embracing  a  large 
extent  of  country.     It  was  confirmed  by  the  commissioners,  and  also 
by  an  act  of  congress  passed  in  1814.^     This  confirmation, 
however,  was  construed  to  be  limited,  and  *  not  extending  [  •  450  ] 

^  8  Stats,  at  Lai^e,  121. 
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to  the  boundaries  claimed*  The  survey  authorized  by  the  treas- 
ury department  extended  only  one  and  a  half  leagues  back  firom 
the  river ;  and  the  register  and  receiver  were  instructed  to  treat  the 
residue  of  the  claim  as  public  lands.  This  induced  a  great  many 
persons  to  settle  on  the  claim  up  to  the  year  1836.  In  that  year,  by 
order  of  the  land-office,  the  register  and  receiver  were  directed  to 
withhold  firom  sale  the  lands  within  the  claim.  This  suspension  was 
continued,  and  the  patent  certificates  which  had  been  issued  to  pur- 
chasers were  declared  to  have  been  issued  without  authority. 

Afterwards,  in  1844,  this  claim,  to  its  whole  extent,  was  recognized 
as  valid  by  the  secretary  of  the  treasury ;  in  consequence  of  which, 
entries  made  within  the  grant  were  canceUed,  and  the  purchase-money 
returned.  This  action  of  the  land-office  has  been  referred  to,  for  the 
purpose  of  understanding  the  nature  of  the  preemption  rights  acquired 
by  settlers  upon  the  Houmas  claim,  and  the  floats  which  were  issued, 
as  above  explained,  under  the  law.  These  floats  were  issued  under 
the  authority  of  the  government,  and,  when  presented  by  bond  ^fide 
purchasers,  could  not  be  disregarded.  This  was  the  origin  of  the 
right  set  up  by  the  defendant.  It  has  been  sanctioned  by  the  land- 
office,  by  the  secretary  of  the  treasury,  and  the  attorney-general,  un- 
der the  act  of  1846,  and  a  patent  has  been  granted.  Under  the  claim 
of  the  defendant,  possession  of  the  land  has  been  held  many  yearsi 
and  the  improvements  on  it  have  made  it  of  great  value. 

The  plaintifl^'s  title  originated  by  his  obtaining  a  float,  as  it  was 
called,  from  the  state  land-office,  at  three  dollars  an  acre,  in  virtue  of 
which  he  located  the  land  in  controversy,  on  7th  January,  1846,  with 
the  register  of  the  land-office  of  the  United  States.  The  plainti£^ 
through  John  Laidlaw,  made  an  application  to  have  the  land  speci- 
fied in  the  float  or  warrant,  but  the  register  of  the  State  declined  to 
specify  any  lands  in  the  warrant.  He  refused  for  some  time  to  issue 
a  patent  on  the  location,  as  he  had  "misgivings"  as  to  whether  it 
would  be  right  for  him  to  do  so ;  but  eventually  he  issued  it  on  the 
order  of  the  governor,  to  test  the  validity  of  the  title. 

As  the  patent  from  the  State  did  not  convey  the  legal  title  to  die 
plaintifl*,  he  must  rely  only  on  his  entry,  and  that,  in  a  petitory  actiouy 
cannot  stand  against  the  patent  of  the  defendant.  But,  if  the  case 
were  before  us  on  the  equities  of  the  parties,  the  result  would  be  the 
same.  The  entries  of  the  land  claimed  by  the  defendant  were  prior 
in  time  to  those  of  the  plaintifi*,  and  of  paramount  equity.  The  en- 
tries of  both  claims  were  suspended  by  the  order  of  the  government; 
and  the  decision  of  the  secretary,  and  especially  the  decision 
[  *  4^1  ]  of  the  commissioner,  *  the  secretary  of  the  treasury,  and  th^ 
attorney-general,  under  the  act  of  1846,  was  final,  and  re- 
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lated  back  to  the  original  entries  of  the  land.  The  circumstances 
under  which  the  plaintiff  located  his  warrants  on  a  very  valuable 
sugar  plantation,  of  which  the  defendant  had  loQg  been  in  posses- 
sion, do  not  strongly  recommend  his  equity.  We  affirm  the  judgment 
of  the  supreme  court  of  Louisiana,  with  costs. 

18  H.  272. 


jSrastus   Corning,  John  F.  Winslow,  and  James  Horner,  Ap- 
pellants, V*  The  Troy  Iron  and  Nail  Factory. 

f 

15  H.  451. 

The  defendant,  in  a  snit  in  eqaity,  took  two  grounds  of  defence ;  the  circuit  court  decided 
against  him  on  one,  and  dismissed  the  bill  on  the  other ;  on  appeal  to  this  court,  the  de- 
cree was  reversed,  and  the  cause  remanded ;  held,  that  the  defendant  could  not  then  appeal 
from  the  decision  of  the  circuit  court  on  the  ground  originally  decided  against  him. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Stevens  and  Johnson^  for  the  motion. 

Seymowr  and  Seward^  contra. 

*  Orier,  J.,  delivered  the  opinion  of  the  court  [  *  464  ] 

The  Troy  Iron  and  Nail  Factory  filed  their  bill  in  thp 
court  below,  claiming  to  be  assignees  of  a  patent  granted  to  Henry 
Burden,  for  a  '^  new  and  useful  improvement  in  the  machinery  for 
manufacturing  wrought  nails  or  spikes."  The  bill  charges,  that  the 
appellants,  Corning  and  Company,  have  infringed  their  patent,  and 
prays  for  an  injunction  and  an  account  of  profits,  &c.  The  answer 
of  the  respondents  below  took  defence  on  two  grounds :  first,  that 
Burden  was  not  the  first  and  original  inventor  of  the  machine  pat- 
ented ;  and,  secondly,  that  the  respondents  used  their  machine  under 
a  license  firom  the  patentee.  The  court  below  sustained  the  defence 
on  the  latter  ground,  and  entered  the  following  decree :  "  Therefore, 
it  is  ordered,  adjudged,  and  decreed,  that  the  said  bill  of  complaint  is 
hereby  dismissed,  with  costs  to  be  taxed,  and  that  the  defendant  have 
execution  therefor." 

The  case  is  now  before  us  on  a  motion  to  dismiss  the  appeal. 
Looking  at  the  case  as  exhibited  to  us  by  the  record,  it  appears  to  be 
an  appeal  by  respondents  from  a  decree  dismissing  the  complainant's 
bill  with  costs.  It  often  happens  that  a  court  may  decree  in  favor 
of  a  complainant,  but  not  to  the  extent  prayed  for  in  his  bill,  and  he 
may  have  just  cause  of  appeal  on  that  account  But  the  prayer  of 
the  respondent's  answer  is,  that  ^^  he  be  hence  dismissed,  with 
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reasonable  costs  and  charges,  on  this  behalf  most  wrongfully  sob* 
tained."  And,  having  such  a  decree  on  the  present  case,  he  cannot 
have  a  more  favorable  one. 

It  is  true  that  the  petition  for  the  appeal  in  this  case  prays  only, 
^'  that  so  much  of  such  parts  of  said  decree,  as  declares,  orders,  ad- 
judges, and  decrees  as  follows,  to  wit :  *  And  it  appearing 
f  •  465  ]  •  to  the  said  court  that  the  said  Henry  Burden  was  the  first 
inventor  of  the  improvement,'  &c,  may  be  reversed,  and 
that  the  appellants  may  be  restored  to  all  things  which  they  have  lost 
by  reason  thereof." 

But  the  matter  complained  of  forms  no  part  of  the  decree  of  tibe 
court  below. 

It  shows  only,  that  the  judge,  in  reciting  the  inducement  or  rea- 
sons for  entering  a  decree  in  favor  of  the  respondents  below  was  of 
opinion  that  they  were  entitled  to  such  a  decree,  because  they  had 
succeeded  in  establishing  one  only  of  the  two  defences  alleged  in  their 
answer.  It  is  the  opinion  of  the  court,  on  a  question  of  fact  involved 
in  the  case,  but  not  affecting  the  decree.  If  the  decree  be  correct,  the 
party  in  whose  favor  it  is  given,  has  no  right  to  complain ;  yet  his 
appeal  prays  that  it  "  may  be  reversed,  and  the  appellants  restored  to 
all  things  which  they  have  lost  by  reason  thereof; "  and  the  record 
shows  they  have  lost  nothing* 

If  the  decree  be  reversed,  according  to  the  prayer  of  the  appellants, 
the  court  must  necessarily  enter  a  decree  for  the  complainants  below. 
This  would,  probably,  not  meet  the  views  of  the  appellants.  They 
have  put  themselves  in  the  anomalous  position  either  of  asking  for  the 
affirmance  of  the  decree  from  which  they  have  appealed,  or  of  request* 
ing  this  court  to  reverse  a  decree  in  their  favor,  and  send  back  the 
record  to  the  court  below,  with  directions  to  enter  the  very  same  de- 
cree, but  to  assign  other  reasons  for  it.  The  court  were  not  bound 
to  give  any  reasons  for  their  decree.  The  law  gives  the  party  ag>- 
grieved  an  appeal  from  a  final  decree  of  an  inferior  court.  But  it  does 
not  give  the  party  who  is  not  aggrieved  an  appeal  from  a  decree  in 
his  favor,  because  the  judge  has  given  no  reasons,  or  recited  insufS^ 
cient  ones  for  a  judgment  admitted  by  the  appellant  to  be  correct. 

There  is  a  part  of  the  history  of  this  case  which  does  not  appear 
on  the  record ;  but,  being  known  to  the  court,  and  assumed  by  coun- 
sel on  both  sides  to  make  part  of  the  case,  it  will  be  necessary  to 
notice  the  case  under  that  aspect. 

The  decree  in  favor  of  the  appellants,  which  is  now  appealed  from^ 
has  already  been  before  this  court  on  an  appeal  by  the  comfdainant 
below.  The  parties  were  then  fully  heard,  the  decree  of  the  dreait 
court  reversed,  and  the  case  remanded  for  further  proceedings.     It  is 
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reported  in  14  How.  194.  It  appears,  therefore,  that  there  is  no  such 
decree  as  that  which  is  now  complained  of.  The  decree  of  the  circuit 
court  has  been  entirely  annulled,  reversed,  and  set  aside  by  this  court 
Before  that  was  done,  the  appellants  had  a  full  hearing  on  every  point 
of  defence  set  up  in  their  answer.  The  court  below  had  de- 
cided *that  the  defendant  had  a  good  defence  under  his  [  *466  ] 
plea  of  license,  but  not  under  the  plea  that  Burden  was  not 
the  first  inventor  of  the  patented  machine.  This  court  has  decided, 
that  the  appellant's  defence  was  insufficient  on  both  pleas.  The  lan- 
guage of  tiie  court  is,  14  How.  208 :  "  That  the  defendants  have 
failed  to  prove  that  Burden  was  not  such  first  inventor ;  and,  in  our 
opinion,  the  evidence  given  by  them  on  that  point  rather  serves  to 
establish  the  originality  of  the  invention  than  to  impair  it  The  ap« 
pellants  stand  upon  the  patent,  as  the  first  which  was  granted  for  the 
bending  lever ;  and  they  may  well  do  so,  until  other  evidence  than 
that  in  this  record  shall  be  given  to  disprove  its  originality." 

It  is  plain,  therefore,  that,  under  the  guise  of  an  appeal  from  the 
decree  of  the  circuit  court,  this  is  an  appeal,  in  fact,  from  the  decision 
of  this  court  For  there  is  no  other  decree  existing  in  the  case  ex- 
cept the  decree  of  tlds  court  There  must  be  an  end  of  litigation 
some  time.  To  allow  a  second  appeal  to  a  court  of  last  resort,  on 
the  same  questions  which  were  open  to  dispute  on  the  first,  would 
lead  to  endless  litigation.  It  is  said  by  this  court,  in  Martin  v. 
Hunter,  1  Wheat.  355 :  "A  final  judgment  of  the  court  is  conclu- 
sive upon  the  rights  which  it  decides,  and  no  statute  has  provided 
any  process  by  which  this  court  can  revise  its  judgment"  See, 
also,  Sibbald  r.  United  States,  12  Pet  488.  It  follows,  therefore, 
that,  when  a  complainant  has  a  decree  in  his  favor,  but  not  to  the 
extent  prayed  for  in  his  bill,  and  the  respondent  appeals ;  if  the  com- 
plainant desires  a  more  favorable  decree,  he  must  enter  a  cross  appeal, 
that,  when  the  decree  comes  before  the  appellate  court,  he  may  be 
beard.  For,  when  the  decree  is  either  affirmed  or  reversed  by  the 
appellate  court,  it  becomes  the  decree  of  that  court,  and  cannot  be 
the  subject  of  another  appeaL  But,  in  this  case,  where  the  decree  of 
the  court  below  dismissed  the  bill,  no  appeal  by  the  respondent  was 
necessary.  He  had  a  full  opportunity  to  urge  every  defence  set  up 
in  his  answer.  The  printed  arguments  show  that  the  defence,  for 
want  of  originality  in  the  patent,  was  relied  upon  as  a  ground  for 
affirming  the  decree  of  the  court  below,  and,  as  we  have  already 
shown,  was  distinctly  passed  upon  and  overruled  by  this  court 

A  second  appeal  lies  only  when  the  court  below,  in  carrying  out 
the  mandate  of  this  court,  is  alleged  to  have  committed  an  error. 
But|  on  an  appeal  firom  the  mandate,  it  is  well  settled,  that  nothing 
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is  before  the  coart  but  the  proceedings  subsequent  to  the  mandate. 
Whatever  was  formerly  before  the  court,  and  was  disposed  of  by  its 
decree,  is  considered  as  finally  disposed  of.  See  Himely  v.  Rose, 
5  Cranch,  313 ;  The  American  and  Ocean  Ins.  Co.  v.  Canter,  1  Pet. 
611 ;  The  Santa  Maria,  10  Wheat  431 ;  Rice  v.  Wheatly,  9  Dana, 

272. 
[  •467  ]      •  Moreover,  as  it  is  admitted  that  the  court  below  have 

not  yet  acted  upon  the  mandate  of  this  court,  and  entered  a 
final  decree  in  pursuance  thereof,  there  is  no  final  decree,  from  which 
only  an  appeal  can  be  taken.  See  The  Palmyra,  10  Wheat  502 ; 
Chace  v.  Vasquez,  11  ibid.  429. 

There  are  therefore,  three  conclusive  reasons  for  dismissing  the 
present  appeal :  — 

1.  The  appellants  have  already  been  heard  in  this  court  on  a  for- 
mer appeal. 

2.  There  is  no  such  decree  as  that  from  which  the  appeal  purports 
to  be  taken. 

3.  There  is  no  final  decree  in  the  case,  firom  which  an  appeal  can 
be  taken. 

The  appeal  is,  therefore,  dismissed. 

20  H.  467. 

#' 

The  United  States,  Plaintiffs,  v.  James  L.  Dawson,  and  John  B. 

Baylor. 

15  H.  467. 

The  act  dividing  the  State  of  Arkansas  into  two  districts,  and  assigning  to  the  district  coart, 
held  in  the  western  district,  the  power  to  try  certain  offences  committed  in  the  Indian 
country,  did  not  deprive  the  circuit  court  previously  held  for  the  whole  of  Arkansas,  and 
subsequently  for  the  eastern  district,  from  trying  an  indictment,  pending  therein  at  the 
time  of  the  passage  of  the  act  of  division. 

The  sixth  amendment  of  the  constitution,  respecting  the  place  of  trial,  applies  only  to  crimes 
committed  in  a  State. 

The  case  is  stated  in  the  opinion  of  the  court. 

Gushing^  (attorney-general,)  for  the  United  States. 

Pike  and  Lawrericey  contra. 

[  *  484  ]      •  Nelson,  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  indicted,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Arkansas,  for  the  alleged  murder  of 
one  Seaborn  Hill,  in  the  Indian  country  west  of  the  State  of  Arkan* 
sas. 

The  defendant  is  a  white  man,  and  so  was  Hill,  the  deceased. 
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At  a  circuit  court  held  at  the  city  of  Little  Rock,  on  the  28th  of 
April,  1853,  the  indictment  came  on  for  trial  before  the  judges  of  that 
court,  whereupon  a  motion  was  made,  on  behalf  of  the  defendant,  to 
quash  the  indictment,  for  want  of  jurisdiction  of  the  court  to  try  the 
same. 

And,  upon  the  argument,  the  judges  being  divided  in 
opinion,  *the  following  question  was  certified  to  this  court  [  *485  ] 
for  its  decision. 

!•  Did  the  act  of  congress  ^  entitled  ''An  act  to  divide  the  district 
of  Arkansas  into  two  judicial  districts,"  approved  the  3d  of  March, 
1851,  by  which  the  western  district  of  Arkansas  was  created,  take 
away  the  power  and  jurisdiction  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  to  try  the  indictment  pending  against 
the  prisoner,  James  L.  Dawson,  a  white  man,  found  in  the  circuit 
court  of  the  United  States  for  the  district  of  Arkansas,  by  a  grand 
jury  impanelled  on  the  16th  April,  1845,  for  feloniously  killing  Sea- 
born Hill,  a  white  man,  on  the  8th  of  July,  1844,  in  the  country  be- 
longing to  the  Creek  nation  of  Indians  west  of  Arkansas,  and  which 
formed  a  part  of  the  Indian  country  annexed  to  the  judicial  district  of 
Arkansas,  by  the  act  of  congress^  approved  on  the  17th  of  June,  1844, 
^An  act  supplementary  to  the  act  entitled  'An  act  to  regulate  trade 
and  intercourse  with  Indian  tribes,  and  to  preserve  peace  on  the  iron* 
tiers,' "  passed  30th  of  June,  1834.8 

To  state  the  question  presented  for  our  decision  in  a  more  simple 
form,  it  is  this :  At  the  time  the  State  of  Arkansas  composed  but  one 
judicial  district  in  which  the  federal  courts  were  held,  the  Indian 
country  lying  west  of  the  State  was  annexed  to  it  for  the  trial  of 
crimes  committed  therein  by  persons  other  than  Indians.  In  this 
condition  of  the  jurisdiction  of  these  courts,  the  crime  in  question  was 
committed  in  the  Indian  country,  and  the  indictment  found  in  the 
circuit  court,  at  the  April  term,  1845,  while  sitting  in  the  city  of  Lit* 
tie  Rock,  the  place  of  holding  the  court. 

Subsequent  to  this,  the  State  was  divided  into  two  judicial  dis- 
tricts, the  one  called  the  eastern,  the  other  the  western  district  of 
Arkansas.  The  Indian  country  was  attached  to  and  has  since  be- 
longed to  the  western  district.  The  question  presented  for  our  decis- 
ion is,  whether  or  not  the  circuit  court  for  the  eastern  district  is  com- 
petent to  try  this  indictment,  since  the  change  in  the  arrangements  of 
the  districts. 

By  the  24th  section  of  act  of  congress,  June  30, 1834,  4  Stats,  at 
Large,  733,  it  was  provided,  that  all  that  part  of  the  Indian  country 
west  of  the  Mississippi  River,  bounded  north  by  the  northern  boun- 

2  9  Stats,  at  Large,  594.  >  5  lb.  680.  >  4  lb.  733. 
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daryof  lands  assigned  to  the  Osage  tribe  of  Indians,  west  by  the 
Mexican  possessions,  south  by  Red  River,  and  east  by  the  west 
line  of  the  territory  of  Arkansas,  and  State  of  Missouri,  should  be 
annexed  to  the  territorial  govemment  of  Arkansas,  for  the  sole  pur- 
pose of  carrying  the  several  provisions  of  the  act  into  effect.  And 
the  ^th  section  enacted,  that  so  much  of  the  laws  of  the  United 
States  8LS  provides  for  the  punishment  of  crimes  committed 
[  •  486  ]  within  any  place  within  *  the  sole  and  exclusive  jurisdiction 
of  the  United  States,  shall  be  in  force  in  the  Indian  country, 
provided  the  same  shall  not  extend  to  crimes  committed  by  one  In* 
dian  against  the  person  or  prope'rty  of  another  Indian. 

The  act  of  congress,  June  17, 1844,  5  Stats,  at  Large,  680,  which 
was  enacted  after  the  territory  of  Arkansas  became  a  State,  provided, 
that  the  courts  of  the  United  States  for  the  district  of  the  State  of 
Arkansas,  should  be  vested  with  the  same  power  and  jurisdiction  to 
punish  crimes  committed  within  the  Indian  country  designated  in 
the  24th  section  of  the  act  of  1834,  and  therein  annexed  to  the  terri* 
tory  of  Arkansas,  as  were  vested  in  the  courts  of  the  United  States 
for  said  territory  before  the  same  became  a  State ;  and  that,  for  the 
sole  purpose  of  carrying  the  act  into  effect,  all  that  Indian  country 
theretofore  annexed  by  said  24th  section  to  the  said  territory,  should 
be  annexed  to  the  State  of  Arkansas. 

As  we  have  already  stated,  the  crime  in  question  was  committed 
in  this  Indian  country  after  it  was  annexed,  for  the  purposes  stated, 
to  the  State  of  Arkansas ;  and  the  indictment  was  found  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Arkansas,  which,  we 
have  seen,  was  coextensive  with  the  State.  And,  if  no  change  had 
taken  place  in  the  armngement  of  the  district,  before  the  trial,  there 
could,  of  course,  have  been  no  question  as  to  the  jurisdiction  of  the 
court 

But  by  the  act  of  congress,  3d  March,  1851,  it  was  provided,  that  the 
counties  of  Benton  and  eight  others  enumerated,  and  all  that  part  of 
the  Indian  country  annexed  to  the  State  of  Arkansas  for  the  pur- 
poses stated,  sboidd  constitute  a  new  judicial  district,  to  be  styled 
"  The  Western  District  of  Arkansas,"  and  the  residue  of  said  State 
should  be  and  remain  a  judicial  district,  to  be  styled  ^  The  Eastern 
District  of  Arkansas." 

The  2d  section  provides,  that  the  judge  of  the  district  court  should 
hold  two  terms  of  his  court  in  this  western  district  in  each  year  at 
Van  Buren,  the  county  seat  in  Crawford  county.  And  the  third  con- 
fers upon  him,  in  addition  to  the  ordinary  powers  of  a  district  court, 
jurisdiction  within  the  district,  of  all  causes,  civil  or  criminal,  except 
appeals  and  writs  of  error,  which  are  cognizable  before  a  circuit  court 
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of  the  United  States.  The  fourth  provides  for  the  appointment  of  a 
district  attorney  and  marshal  for  the  district,  and  also  for  a  derk  of 
the  court 

It  will  be  seen,  on  a  careful  perusal  of  this  act,  that  it  simply  erects 
a  new  judicial  district  out  of  nine  of  the  western  counties  in  the 
State,  together  with  the  Indian  country,  and  confers  on  the  district 
judge,  besides  the  jurisdiction  already  possessed,  circuit  court  powers 
within  the  district,  subject  to  the  limitation  as  to  appeals 
and  writs  of  error ;  leaving  the  powers  and  *  jurisdiction  of  [  •487  ] 
the  circuit  and  district  courts  as  they  existed  in  the  remain- 
ing portion  of  the  State,  untouched  These  remain  and  continue 
within  the  district  after  the  change,  the  same  as  before ;  the  only 
effect  being  to  restrict  the  territory  over  which  the  jurisdiction  extends. 
Hence  no  provision  is  made  as  to  the  time  or  place  of  holding  the 
circuit  or  district  courts  in  the  district,  or  in  respect  to  the  officers  of 
the  courts,  such  as  dbtrict  attorney,  marshal,  or  clerk,  or  for  organiz- 
ing the  courts  for  the  despatch  of  their  business.  These  are  all  pro 
vided  for  under  the  old  organization.  5  Stats,  at  Large,  50,  51, 176| 
177, 178. 

We  do  not,  therefore,  perceive  any  objection  to  the  jurisdiction  of 
these  courts  over  cases  pending  at  the  time  the  change  took  place, 
civil  and  criminal,  inasmuch  as  the  erection  of  the  new  district  was 
not  intended  to  affect  it  in  respect  to  such  cases,  nor  has  it,  in  our 
judgment,  necessarily  operated  to  deprive  them  of  it. 

It  has  been  supposed  that  a  provision  in  the  sixth  amendment  of 
the  constitution  of  the  United  States  has  a  bearing  upon  this  ques- 
tion, which  provides,  that  "  in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been  commit- 
ted, which  district  shall  have  been  previously  ascertained  by  law." 
The  argument  is,  that,  since  the  erection  of  the  new  district  out  of 
the  nine  western  counties  in  the  State,  together  with  the  Indian  coun- 
try, it  is  not  competent  for  the  circuit  court,  in  view  of  this  amend- 
ment, to  try  the  prisoners  within  the  remaining  portion  of  the  old 
district,  inasmuch  as  that  amendment  requires  the  district  within 
which  the  offence  is  committed,  and  the  trial  is  to  be  had,  must  be 
ascertained  and  fixed  previous  to  the  conunission  of  the  offence. 

But  it  will  be  seen  from  the  words  of  this  amendment,  that  it  ap- 
plies only  to  the  case  of  offences  committed  within  the  limits  of 
a  State;  and,  whatever  might  be  our  conclusion  if  this  offence 
had  been  coinmitted  within  the  State  of  Arkansas,  it  is  sufficient 
here  to  say,  so  far  as  it  respects  the  objection,  that  the  offence  was 
committed  out  of  its  limit,  and  within  the  Indian  country. 

VOL.  XX.  51 
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The  language  of  the  amendment  is  too  particular  and  specific  to 
leave  any  doubt  about  it :  ^^  The  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  be  committed,  which  district  shall  have  been 
previously  ascertained  by  law." 

The  only  regulation  in  the  constitution,  as  it  respects  crimes 
committed  out  of  the  limits  of  a  State,  is  to  be  found  in  the  3d 
art  §  2,  of  the  constitution,  as  follows :  ^  The  trial  of  crimes,  ex- 
cept  in  cases  of  impeachment,  shall  be  by  jury,  and  sach 
[  *  488  ]  trial  *  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed ;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places  as  the  congress  may, 
by  law,  have  directed." 

Accordingly,  in  the  first  crimes  act,  passed  April  30, 1790,  §  8, 1 
Stats,  at  Large,  p.  114,  it  was  provided,  that "  the  trial  of  crimes  com« 
mitted  on  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any 
particular  State,  shall  be  in  the  district  where  thb  offender  is  appre- 
hended, or  into  which  he  may  first  be  brought" 

A  crime,  therefore,  committed  against  the  laws  of  the  United 
States,  out  of  the  limits  of  a  State,  is  not  local,  but  may  be  tried  at 
such  place  as  congress  shall  designate  by  law. 

This  furnishes  an  answer  to  the  argument  against  the  jurisdiction 
of  the  court,  as  it  respects  venue,  trial  in  the  county,  and  jury  firom 
the  vicinage,  as  well  as  in  respect  to  the  necessity  of  particular  or 
fixed  districts  before  the  offence. 

These  considerations  have  no  application  or  bearing  upon  the  ques* 
tion. 

In  this  case,  by  the  annexation  of  the  Indian  country  to  the  State 
of  Arkansas,  in  pursuance  of  the  act  of  1844,  for  the  punishment  of 
crimes  committed  in  that  country,  the  place  of  indictment  and  trial 
was  in  the  circuit  court  of  the  United  States  for  that  State  in  which 
the  indictment  has  been  found,  and  was  pending  in  1851,  when  the 
western  district  was  set  off;  and  as  that  change  did  not  affect  the 
jurisdiction  of  the  court,  a^  it  respected  pending  cases,  but  remained 
the  same  after  the  alteration  of  the  district  as  before,  it  follows  that 
the  trial  of  the  indictment  in  this  court  will  be  at  the  place  and  in 
the  court  as  prescribed  by  law,  which  is  all  that  is  required  in  the 
case  of  an  offence  committed  out  of  the  limits  of  a  State. 

We  shall  direct,  therefore,  an  answer  in  the  negative  to  be  certi- 
fied to  the  court  below,  to  the  first  question  sent  up  for  our  decision,  as 
we  are  of  opinion  the  court  possesses  jurisdiction  to  hear  and  give 
judgment  on  the  indictment 

The  second  question  sent  up  in  the  division  of  opinion  is  as  fed* 
lows :  — 
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Can  the  district  court  of  the  United  States,  for  the  western  district 
of  Arkansas,  take  jurisdiction  of  the  case  aforesaid,  upon  the  indict- 
ment aforesaid,  so  found,  in  the  year  1845,  in  said  circuit  court,  for 
the  district  of  Arkansas  ? 

As  our  conclusion  upon  the  first  question  supersedes  the  necessity, 
of  passing  upon  the  second,  it  will  be  unnecessary  to  examine  it,  and 
shall,  therefore,  confine  our  answer  and  certificate  to  the  court  below 
to  the  first. 

•  M'Lean,  J.,  dissented.  [  •  489  J 

M 'Lean,  J.  The  facts  and  law  of  this  case,  as  I  understand  them, 
have  led  me  to  a  different  conclusion  from  that  of  a  majority  of  the 
court  The  twenty-fourth  section  of  the  act  of  the  30th  June,  1834, 
after  making  various  provisions,  defining  the  limits  of  the  Indian 
country,  and  imposing  penalties  for  several  offences  by  white  persons, 
provides,  "  that  for  the  sole  purpose  of  carrying  this  act  into  effect,  the 
Indian  country,  bounded  east  by  Arkansas  and  Missouri,  west  by 
Mexico,  north  by  the  Osage  country,  and  south  by  Red  River,  shall 
be,  and  hereby  is,  annexed  to  the  territory  of  Arkansas." 

On  the  8th  of  July,  1844,  a  murder  was  committed  at  the  Creek 
agency,  in  the  Creek  country,  west  of  Arkansas,  for  which  .the  grand 
jury  found  a  bill  of  indictment  in  the  circuit  court  of  Arkansas,  at 
April  term,  1845. 

By  an  act  of  March  3, 1851,  it  is  provided,  "  that  firom  and  after 
the  passage  of  this  act,  the  counties  of  Benton,  Washington,  Craw- 
ford, Scott,  Polk,  Franklin,  Johnson,  Madison,  and  Carroll,  and  all  that 
part  of  the  Indian  country  lying  within  the  present  judicial  district 
of  Arkansas,  shall  constitute  a  new  judicial  district,  to  be  styled,  the 
'western  district  of  Arkansas ;  and  the  residue  of  said  State  shall  be 
and  remain  a  judicial  district,  to  be  styled  the  eastern  district  of  Ar- 
kansas." 

After  the  division  of  the  district,  Dawson,  the  defendant,  was  arrested 
for  the  aUeged  murder ;  and  the  question,  whether  the  circuit  court 
of  the  United  States,  sitting  within  the  eastern  district,  has  jurisdic- 
tion to  try  the  case,  has  been  referred  to  this  court. 

When  the  offence  was  committed,  and  the  indictment  was  found, 
the  district  of  Arkansas  included  the  State  and  the  Indian  country 
described ;  but  when  the  defendant  was  curested,  and  the  case  was 
called  for  trial,  the  district  had  been  divided ;  and  the  question  is 
raised  in  the  eastern  district,  the  murder  having  been  committed  in 
the  western. 

In  the  act  dividing  the  district,  congress  had  power  to  provide  that 
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all  offences,  committed  in  the  district  before  the  division,  should  be 
tried  in  the  eastern  district  Bat  no  such  provision  being  made,  the 
question  is,  whether  the  jurisdiction  may  be  exercised  in  that  district 
without  it 

Since  the  division  of  the  district,  capital  punishments  have  been 
inflicted  in  the  western  district  for  offences  committed  before  the  di* 
vision.  This  deprived  the  accused  of  no  rights  which  they  could 
claim  under  the  constitution  of  the  United  States,  or  tiie 
[  •  490  ]  laws  of  the  Union.  The  sixth  article  of  the  *  amendment 
to  the  constitution  declares  that,  ^  in  all  criminal  prosecu- 
tions, the  accased  shaU  enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously  ascer* 
tained  by  law." 

As  the  State  and  district  are  connected  by  the  copulative  conjuno* 
tion,  in  this  provision,  the  case  before  us  is  not  technically  within  it. 
The  crime  is  alleged  to  have  been  committed  within  the  Indian  coun- 
try, which  the  district  includes,  but  it  is  not  within  the  State.  But 
the  case  appears  to  me  to  be  within  the  policy  of  the  provision.  Nine 
counties  of  the  State  of  Arkansas  are  within  the  district,  and  from 
which  the  jury  to  try  the  defendant  might  be  summoned.  This  brings 
the  case  substantially  within  the  above  provision.  Had  the  place  of 
the  murder  been  williin  one  of  the  above  counties,  the  constitutional 
provisions  must  have  governed  the  case.  All  the  rights  guaranteed 
by  the  constitution  would  have  been  secured  to  the  criminal  by  a  trial 
in  the  western  district ;  but  those  rights  are  not  realized  by  him  on  a 
trial  in  the  eastem  district.  And  that  is  made  the  place  of  trial 
because  the  alleged  murdejr  was  not  committed  within  the  State. 

In  the  2d  section  of  the  3d  article  of  the  constitution,  it  is  declared 
that "  the  trials  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury ;  and  such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed ;  but,  when  not  committed  witiiin 
any  State,  the  trial  shall  be  at  such  place  or  places  as  the  congress 
may  by  law  have  directed."  The  latter  clause  of  this  provision  cov- 
ers the  case  now  before  us.  The  crime  charged  was  not  committed 
within  any  State ;  but  it  was  committed  within  a  district,  within 
which  such  offences  are  to  be  tried,  as  ^^  directed  by  congress."  And 
there  seems  to  me  to  be  no  authority  to  try  such  an  offender  in  any 
other  district,  or  at  any  other  place.  The  act  of  1834  provides  that 
an  offender,  under  the  act,  when  arrested,  should  be  sent  for  trial  to 
the  district  where  jurisdiction  may  be  exercised. 

The  punishments  inflicted  in  the  western  district  of  Arkansas,  for 
crimes  committed  before  the  division  of  the  district,  were  In  scca^ 
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dance  with  the  above  provision  of  the  constitution  and  the  principles 
of  the  common  law,  both  of  which  are  opposed  to  a  trial  of  the  same 
offences  in  the  eastern  district  The  tribunal  is  the  same  in  both  dis« 
Isricts,  except  the  circuit  judge  may  not  be  bound  to  attend  the  west- 
ern district ;  but  the  western  district  includes  the  place  of  the  crime, 
which,  by  the  laws  of  England  and  of  this  country,  is  the  criterion  of 
jurisdiction  in  criminal  cases.  This  is  never  departed  from,  where 
the  limits  of  the  jurisdiction  are  prescribed. 

*  On  what  ground  can  jurisdiction  be  exercised  in  the  [  *  491  ] 
eastern  district?  Not,  I  presume,  on  the  ground  that  the 
crime  was  committed  before  the  district  was  divided.  K  this  be  as- 
sumed and  sustained,  the  capital  punishments  which  have  been  in- 
flicted in  the  western  district,  for  similar  offences,  have  been  without 
authority.  The  offenders  have  been  tried,  and  they  have  had,  sub- 
stantially, the  benefits  secured  by  the  constitution.  They  have  had 
a  jury  from  the  district,  and  as  near  the  vicinage  as  practicable.  These 
privileges  they  would  not  have  realized  had  they  been  tried  in  the 
eastern  district.  If  tried  in  the  eastern  district,  tiie  jury  must  have 
been  summoned  from  that  district,  and  not  from  the  district  in  which 
the  offence  was  committ;ed.  The  considerations  in  favor*  of  the 
western  district,  as  the  legal  place  of  trial,  greatiy  outweigh,  it  seems 
to  me,  any  that  can  arise  in  favor  of  the  eastern  district 

There  is,  however,  a  fact  which  may  be  supposed  of  great  weight 
in  deciding  the  question ;  and  that  is,  the  indictment  was  found  be- 
fore the  division  of  the  district  I  will  examine  this.  It  is  admitted 
the  jurisdiction  was  in  the  circuit  court  for  the  entire  district,  when 
the  indictment  was  found.  This  gave  jurisdiction ;  but  every  step 
taken  in  the  cause,  subsequent  to  the  finding  of  the  bill,  is  as  much 
the  exercise  of  jurisdiction  as  the  finding  of  the  bill. 

The  establishment  of  -the  western  district,  in  effect,  repealed  the 
jurisdiction  of  the  eastern  district,  as  to  causes  of  action  arising  in 
the  western  district,  as  fully  as  if  the  law  had  declared,  <^  no  juris- 
diction shall  hereafter  be  taken  in  any  case,  civil  or  criminal,  which 
is  of  a  local  character,  and  arises  in  the  western  district"  Offences 
committed  in  that  district  are  made  local  by  the  acts  of  congress. 
.This  IB  not  a  case  where,  if  jurisdiction  once  attaches,  the  court  may 
finally  determine  the  matter.  There  seems  to  me  to  be  no  reason  for 
such  a  rule  in  a  criminal  case,  especially  when  it  is  opposed  to  the 
policy  of  the  constitution  and  to  the  principles  of  common  law. 

A  case  lately  decided  in  this  court  may  have  some  bearing  on  this 
question.     Under  the  fugitive  slave  law  of  1793,*  certain  penalties 

-----  — 

*  1  Stata.  at  Laige,  802. 
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were  inflicted  for  aiding  a  fugitive  from  labor  to  escape.  A  number 
of  actions  were  brought  in  several  of  the  States — in  Ohio,  Indiana, 
and  Michigan  —  for  the  recovery  of  this  penalty;  but  it  was  set  op 
in  defence,  that  this  penalty  was  repealed  by  repugnant  provisions  in 
the  law  of  1850,^  on  the  same  subject,  and  this  court  so  held.  The 
actions  which  had  been  pending  for  years  were  stricken  from  the 
docket.  But  it  may  be  said  the  repeal,  in  the  case  stated,  operated 
on  the  right  of  action.  This  is  admitted.  And  so,  it  may  be  said, 
the  western  district  was  repugnant  to  the  eastern,  so  far  as 
f  *492  ]  causes  of  *  local  actions  arise  in  the  western  district;  and  ia 
not  this  repugnancy  as  fatal  to  the  trial,  as  the  repeal  of  the 
penalty  in  the  act  of  1793  ? 

All  this  difficulty  arises  from  an  omission  of  congress  to  make,  in 
the  law  dividing  the  district,  the  necessary  provision ;  and  it  appears 
to  me  that  we  have  no  power,  by  construction  or  otherwise,  to  supply 
the  omission.  This  could  not  be  done  in  an  action  of  ejectment 
A  writ  of  possession,  in  such  a  case,  could  not  be  issued  to  the 
western  district  on  a  judgment  entered  in  the  eastern.  And  if  such 
a  jurisdiction  could  not  be  sustained  in  a  civil  action,  much  less  could 
it  be  sustained  in  a  criminal  case. 

If  a  person  guilty  of  a  crime  in  the  Indian  country,  before  the  di- 
vision, could  not  be  indicted  and  tried  in  the  eastern  district,  it  follows, 
that  the  fact  of  the  crime  having  been  committed  in  the  Indian 
country,  can  afford  no  ground  of  jurisdiction  in  the  present  case.  It 
must  rest  alone,  then,  it  would  seem,  for  jurisdiction,  on  the  ground 
that,  the  indictment  having  been  found  in  the  eastern  district,  the 
same  jurisdiction  may  try  the  defendants,  and,  if  found  guilty,  sen- 
tence them  to  be  executed.  This  view  must  overcome  the  locality  of 
the  crime,  and  the  right  which  the  defendants  may  claim,  to  have  a 
jury  as  near  the  vicinage  as  practicable,  at  least  a  jury  from  the  dis- 
trict where  the  crime  was  committed.  These  appear  to  me  to  be  ob- 
jections entitled  to  great  consideration.  A  jurisdiction  in  so  im- 
portant a  case  should  not  be  maintained  under  reasonable  doubts  of 
its  legality. 

The  c€Lses  referred  to  in  the  argument  to  retain  the  jurisdiction,  do 
not,  as  it  appears  to  me,  overcome  the  objections.  Numerous  in- 
stances are  cited  where  the  territory  of  a  judicicd  district  has  been 
changed,  provision  being  made  in  the  act,  that  the  jurisdiction  should 
be  continued  where  suits  had  been  commenced.  This  shows  the 
necessity  of  such  a  provision,  and  is  an  argument  agd^inst  the  exeacise 
of  the  jurisdiction,  where  no  provision  has  been  made.  And  in  those 
■  ■ » ■  ■  1    I  I ...  I  ■  .  .  II  I  I  ^ 
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cases,  like  the  present,  where  a  district  has  been  changed,  without 
any  provision,  as  to  jurisdiction,  there  is  no  exercise  of  it  shown,  in 
a  criminal  case,  especially  where  the  punishment  is  death. 

Where  jurisdiction  attaches  from  the  citizenship  of  the  parties,  a 
change  of  residence  does  not  affect  the  jurisdiction.  The  case  of 
Tyreli  v.  Roimtree,  7  Pet.  464,  seems  to  have  no  bearing  upon  this 
question.  That  action  was  commenced  by  an  attachment,  which 
was  laid  upon  the  land  before  the  division  of  the  county ;  and  this 
court  said,  the  land  remained  in  the  custody  of  the  officer  subject  to 
the  judgment  of  the  court.  An  interest  was  vested  in  him 
for  the  purposes  of  that  judgment.  *  The  judgment  was  [  *  493  ] 
not  a  general  lien  on  it,  but  was  a  specific  appropriation  of 
the  property  itself.  And  they  say  the  division  of  the  county  could 
not  devest  this  vested  interest,  or  deprive  the  officer  of  the  power  to 
finish  a  process,  which  was  rightly  begun. 

There  may  be  cases  Vhere  counties  have  been  divided  after  juris- 
diction  was  taken  in  a  local  action,  and  the  suit  has  been  carried  into 
judgment,  but  such  cases  afford  no  authority  in  the  present  case. 

The  case  relied  upon  as  in  point  in  4  Washington  C.  C.  Rep. 
Rhoades  v.  Selin,  725,  the  court  said :  "  At  the  first  or  second  session 
of  this  court,  which  succeeded  the  passage  of  the  act  of  1824,^  which 
added  this  and  other  counties  to  the  western  judicial  district,  we  were 
called  upon  to  decide,  whether  the  present  action,  together  with  some 
others,  then  on  our  docket  for  trial,  together  with  the  papers  belong- 
ing to  them,  should  be  sent  to  the  western  district  or  retained  here. 
After  hearing  counsel  on  the  question,  the  opinion  of  the  court  was, 
that  those  cases  were  not  embraced  either  by  the  word  or  by  the  ob- 
vious intention  and  policy  of  the  act." 

This  does  not  appear  to  be  a  well-considered  case.  The  counties 
were  annexed  to  another  jurisdiction,  and  yet  the  court  speak  of  ''the 
obvious  intention  and  policy  of  the  act,"  and  on  that  ground  enter- 
tain jurisdiction  over  cases  pending  in  the  former  district  This  was 
right  in  regard  to  transitory  actions,  but  not  where  the  actions  were 
of  a  local  character.  1  ^  *84. 


Thomas  Kearney,  Thomas  Jordan,  and  Catherine,  his  Wife,  Anas- 
TASiA  K.  Thomas,  Anne  E.  K.  Cheeseborouoh,  and  Horatio  N. 
Kearney,  Appellaats,  v.  John  L  Taylor  and  others. 

16  H.  494. 
Bill  to  set  aside  a  sale  of  real  property,  beloDgiDg  to  infiint  tenants  in  common,  made  nnder 
order  of  oonrt  to  make  a  partition,  npon  the  ground  that  there  was  constmctiye  fraud  bj 

the  purchasers. 

»■■  ■■.  I.......  m 

*  4  Stats,  at  Ui^,  48. 
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Hdd^  that,  though  some  of  the  defendants,  who  stood  in  fidnciarj  relations,  appeared  to  haT« 
become  interested  in  the  property,  it  was  not  nntil  after  those  relations  had  ceased ;  and  the 
bill  was  dismissed. 

The  case  is  stated  in  the  opinion  of  the  court. 

Converse  and  Ewing^  for  the  appellants. 

Dayton  and  Johnson^  contra. 

[  *  515  ]      *  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  New  Jersey. 

The  bill  was  filed  in  the  court  below  by  the  heirs  of  Edmund  Keai^ 
ney,  deceased,  against  the  defendants,  to  set  aside  a  sale  of  a  part  of 
a  farm  descended  to  them,  situate  on  Raritan  Bay,  in  New  Jersey, 
under  an  order  of  the  orphans'  court  in  that  State,  in  a  case  of  parti- 
tion, a  sale  having  been  ordered  upon  the  ground  that  partition  could 
not  be  made  without  prejudice  to  the  interest  of  the  heirs.  The  farm, 
consisting  of  some  seven  hundred  and  eighty-one  acres,  was  divided 
by  the  commissioners  into  fifteen  allotments,  preparatory  to  the  sale, 
and  which  sold  for  the  aggregate  price  of  $19,941.19.  The  bill  seeks 
to  set  aside  six  of  these  allotments,  Nos.  5,  6,  7,  8,  9,  and  10,  embrao- 
ing  about  two  hundred  and  eleven  acres,  and  which  sold  for  tiie 
aggregate  sum  of  $4,688.15.  At  the  time  of  the  application  to  the 
orphans'  court  for  the  partition,  April  term,  1829,  there  were  seven 
surviving  heirs  of  the  estate,  four  of  whom  were  minors.  Daniel  and 
John  W.  Holmes,  who  had  purchased  some  year  previously  thft. 
interest  of  James  P.  Kearney,  one  of  the  heirs,  made  tiie  application 
for  the  partition.  The  act  of  New  Jersey,  conferring  the  powers 
upon  the  orphans'  court,  provides  that  the  application  may  be  made 
by  the  heirs,  for  any  person  claiming  under  them,  and  farther,  that  if^ 
in  the  opinion  of  the  commissioners,  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners,  and  on  satisfactory  proof  to  the 
court  of  the  same,  a  sale  of  the  premises  shaU  be  ordered. 

It  is  not  material  to  refer  particularly  to  the  proceedings  before  the 
orphans'  court,  as  we  do  not  understand  that  any  serious  question 
has  been  made  upon  them.  It  has  indeed,  been  objected  that  no 
personal  notice  of  the  application,  or  of  any  of  the  proceedings  before 
the  court,  was  given  to  the  heirs,  whether  adults  or  minors ;  and  also, 
that  no  guardian  ad  litem  was  appointed  for  the  latter.  But,  it  is 
conceded,  neither  of  these  steps,  however  judicious,  and  proper  for  liie 
purpose  of  protecting  the  interest  of  the  parties  concerned,  are  required 
by  the  statute  of  New  Jersey  or  practice  of  the  court 
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*  The  main  ground  relied  upon  for  setting  aside  the  sale,  [  *  516  ] 
is  to  be  found  in  the  allegations  and  proofs  of  fraud  in  the 
proceedings  that  took  place  at  the  commissioners'  sale  of  the  prem- 
ises, under  the  order  of  the  court  It  is  claimed  that  this  sale  is 
void,  and  should  be  set  aside,  on  the  ground  of  either  actual  or  con- 
structive fraud,  or  both.  This  sale  took  place  in  November,  1829, 
and  was  confirmed  by  the  court  on  the  report  of  the  commissioners 
the  January  term  following. 

Deeds  of  conveyance  were  made  of  the  premises  sold  in  the  month 
of  April  thereafter,  when  one  half  of  the  purchase-money  was  paid ; 
the  remaining  half  has  been  since  paid  in  pursuance  of  the  conditions 
of  sale,  and  order  of  the  orphans'  court ;  and  the  whole  of  the  pur^ 
chase  money  receive'd  by  the  heirs.  All  of  them,  except  three,  became 
of  age  af  early  as  at,  or  before,  September,  1831.  Another  became 
of  age  in  1834.  This  bill  was  filed  October,  1841,  some  twelve  years 
since  the  sale  took  place,  and  eleven  since  most  of  the  purchase- 
money  was  paid.  Actions  of  ejectment  had  been  brought  in  the 
early  part  of  that  year,  the  precise  date  is  not  given. 

The  cas6  has  increased  very  much  in  importance  since  the  sale  by 
the  commissioners  in  1829,  on  account  of  the  large  and  valuable 
erections  and  improvements  made  upon  that  part  of  the  premises 
which  is  sought  to  be  recovered.  A  town  has  sprung  up  on  the  bay,, 
called  Key  Port,  containing  a  population  of  several  hundred  inhab- 
itants, with  their  dwellings,  public  edifices,  docks,  or  wharves ;  and  a 
great  portion  of  the  property  has  passed  into  the  hands  of  bond  j/ide 
purchasers. 

These  six  lots  were  purchased  at  the  commissioners'  sale  by  a 
company  organized  pending  the  sale,  and  who  made  the  purchase 
with  a  view  to  the  laying  out  and  establishment  of  a  town  at  that 
point  on  the  bay;  and  aft^r  the  confirmation  by  the  court  in  the 
name  of  the  bidders,  it  was  agreed  between  all  persons  interested  in 
the  purchase,  and  the  commissioners,  that  these  lots  should  be  con- 
veyed to  John  L  Taylor,  one  of  the  company,  in  trust  for  the  owners, 
on  account  of  the  greater  convenience  in  granting  town  lots,  after  the 
town  should  be  laid  out  and  these  lots  put  into  the  market  The 
deed  was  executed  accordingly.  But,  it  appears  that  some  two  years 
subsequent  to  this  conveyance,  it  was  decided  by  the  supreme  court 
of  New  Jersey,  1  Greene,  182,  that  a  deed  made  by  the  commis- 
sioners in  partition  to  any  one,  other  than  the  person  reported  as  the 
purchaser,  was  void.  The  law  was  supposed  to  be  otherwise  in 
New  Jersey,  down  to  this  decision,  as  it  is  in  several  of  the  States. 
6  Page,  620 ;  1  Dana,  121 ;  2  Dev.  &  B.  103 ;  11  ibid.  616.  The 
title  was  first  attacked  solely  on  account  of  this  flaw.    It  led  to  the 
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[  •  517  ]  institution  of  the  actions  of  ejectment  The  *  defendantsy 
however,  applied  to  the  legislature  for  relief,  and  in  March^ 
1841,  a  general  act  was  passed,  providing,  upon  proof  being  made  to 
the  satisfaction  of  the  court  or  jury  before  whom  such  deed  was 
offered  in  evidence,  that  the  lands  were  sold  fairly,  and  without  fraud, 
and  the  deed  executed  in  good  faith,  and  for  a  sufficient  considera- 
tion ;  and  with  the  consent  of  the  persons  reported  as  purchasers,  the 
deed  should  have  the  same  effect  as  though  it  had  been  made  to  the 
purchaser. 

This  act,  as  is  admitted,  is  unobjectionable,  and  cured  this  defect 
in  the  deed ;  and  the  case,  therefore,  is  brought  down  to  the  simple 
question  of  fraud,  actual  or  constructive,  at  the  commissioners'  sale. 

The  whole  of  the  evidence  to  be  found  in  the*  record,  except  what 
may  be  derived  from  the  pleadings,  bearing  upon  this  question,  con- 
sists in  notes  of  the  testimony  taken  by  the  counsel  in  two  trials  in 
the  ejectment  suits,  the  one  in  October,  1842,  and  the  other,  in  April, 
1844.  These  notes,  being  an  abridgment  of  the  testimony  of  the 
witnesses  at  these  trials,  are  not  always  free  from  obscurity  and 
doubt  as  to  the  meaning,  and  having  been  taken  by  the  opposing 
counsel  are,  in  some  instances,  inconsistent,  and  contradictory.  But^ 
upon  an  attentive  examination  of  them,  and  making  all  due  allow- 
ance for  the  circumstances  under  which  they  were  taken,  we  are 
satisfied,  the  clear  weight  of  the  evidence  is  against  the  charge  of 
actual  fraud  in  the  proceedings  before  the  orphans'  court,  or  in  the 
commissioners'  sale. 

An  attempt  was  made  on  the  argument  to  impeach  the  good  faith 
of  the  report  of  the  commissioners,  which  recommended  a  sale  of  the 
property  instead  of  making  partition.  But  it  is  not  pretended,  that 
the  report  contained  any  facts  bearing  upon  this  question  which  were 
untrue  or  had  the  effect  to  mislead  the  judgment  of  the  court  The 
law  authorizes  a  sale,  when  the  land  is  so  circumstanced,  that,  in  the 
opinion  of  the  commissioners,  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  and  upon  satisfactory  proof  of  that  fact  .being 
'  made  to  the  court  The  commissioners  caused  a  survey  and  map 
of  the  premises  to  be  made,  which  accompanied  their  report,  and  they 
express  the  opinion,  after  an  examination  of  the  same,  the  partition 
could  not  be  made  without  injury  to  the  owners.  We  may  presume 
the  judges  had  satisfactory  evidence  before  them  that  this  opinion 
was  well  founded  before  they  granted  the  order  of  sale ;  for,  until 
some  facts  are  shown  going  to  impeach  it,  and  with  which  the  com- 
missioners or  parties  interested  were  privy,  such  is  the  legal  effect  of 
the  order. 

Besides,  if  this  question  could  be  regarded  as  an  open  one  now,  in 
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the  absence  of  any  evidence  going  to  impeach  the  order 
•  of  the  orphans'  court,  the  result  would  not  be  changed ;  [  *  618  ] 
for  every  witness  examined  on  the  subject  concurs  in  the 
opinion  that  the  farm  could  not  have  been  divided  among  the  heirs 
without  great  prejudice  to  their  interest. 

By  the  law  of  New  Jersey,  and  the  order  of  the  court,  the  com- 
missioners were  required  to  give  sixty  days'  notice  of  the  sale,  by 
posting  advertisements  in  five  of  the  most  public  places,  and  publish- 
ing the  same  in  one  newspaper  in  the  county.  The  commissioners, 
in  conjunction  with  Joseph  Taylor,  the  guardian  of  the  infant  child- 
ren, in  addition  to  this  notice,  caused  the  sale  to  be  published  in  two 
newspapers  in  the  city  of  New  York,  and  also  published  and  circu- 
lated some  one  hundred  handbills  throughout  the  country.  The 
greatest  pains  seem  to  have  been  taken  to  give  the  widest  publicity 
of  the  day  and  place  of  sale,  and  to  secure  the  fullest  attendance  of 
bidders.  The  farm  was  divided  into  fifteen  allotments,  and,  accord- 
ing to  the  evidence,  in  the  most  judicious  manner  for  the  purposes 
of  the  sale,  and  which  were  struck  off,  not  only  at  full  prices,  but  at 
prices  considerably  exceeding  the  highest  estimate  of  those  well 
acquainted  with  the  premises.  On  this  subject  the  evidence  is  all 
one  way.  Every  witness,  to  whom  the  question  is  put,  affirms  the 
fact.  The  highest  estimate  of  value  is  015,000.  The  sales  amount- 
ed to  019,941.19.  The  highest  rent  the  farm  had  previously  brought 
was  0300  per  annum,  for  most  of  the  time  it  had  been  rented  for 
0260.  The  soil  was  light,  sandy,  and  unproductive,  and  it  is  agreed, 
by  all  the  witnesses  who  speak  on  the  subject,  that,  independ- 
ently of  the  improvements  made  since  the  sale,  it  would  not,  at  the 
time  they  were  speaking,  sell  for  more,  if  for  as  much,  as  it  had 
brought  at  the  commissioners'  sale* 

This  may  account  for  the  circumstance,  that  the  bill  of  complaint 
is  not  filed  to  set  aside  the  sale  of  the  entire  farm,  but  only  as  to  that 
portion  of  it  upon  which  the  large  and  valuable  improvements  have 
been  made,  and  the  parts  connected  with  it ;  as,  independently  of 
these,  there  can  be  no  inducement  to  disturb  the  sale.  Success  would 
be  rather  a  misfortune. 

The  reason  why  the  premises  sold  for  some  05,000  over  the  esti- 
mates and  expectations  of  those  best  acquainted  with  them,  was 
owing  to  the  fact  that  some  enterprising  men  in  the  neighborhood 
foresaw  that  the  Raritan  Bay,  at  that  point,  was  capable  of  being 
made  a  port  of  some  business ;  and  that,  by  an  expenditure  of  suf- 
ficient capital  to  accomplish  this,  a  town  might  be  built  up,  which 
would  afford  a  remuneration  for  the  outlay,  and  the  port  afibrd  con- 
venience and  facilities  to  the  people  of  that  neighborhood,  as  well  as, 
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probably,  add  Bomething  to  the  value  of  their  property.  The  practi- 
cability of  this  scheme  was  the  inducement  held  out  by  the 
f  *  319  ]  commissioners  and  guardian  of  *  the  infants,  and  persons 
immediately  interested  in  the  property,  to  the  purchasers ; 
and,  as  is  manifest  upon  the  proof,  famished  the  leading  motive  for 
competition  in  the  biddings  at  the  sale.  This  enterprise,  however, 
required  a  considerable  outlay  of  capital  in  the  construction  of  dodca, 
or  wharves,  and  in  the  erection  of  a  warehouse,  and  other  edifices,  for 
the  accommodation  of  the  public,  beyond  the  means  of  any  individual 
in  that  somewhat  retired  locality,  or  of  any  one  who  might  be  inclined 
to  take  an  interest  in  it  To  overcome  this  difficulty,  those  interested 
in  the  sale,  and  who  were  desirous  the  property  should  bring  the 
highest  price,  exerted  themselves  to  form  an  association  or  company, 
composed  of  persons  in  the  neighborhood  who  had  a  common  and 
general  interest  in  the  object  in  view,  namely,  the  building  up  of  this 
little  port  and  town,  for  the  purpose  of  bidding  in  the  property,  and 
engaging  in  the  enterprise.  Holmes,  the  owner  of  one  seventh,  H.  N. 
Kearney,  one  of  the  heirs,  and  Joseph  Taylor,  the  guardian  of  the 
minors,  were  more  or  less  active  in  getting  up  this  association,  and 
no  doubt  with  the  knowledge  and  approbation  of  the  commisaionera 

There  was,  also,  another  circumstance  that  operated  in  the  f(»>- 
mation  of  this  company.  A  littie  port  and  town  had  sprung  up  at  a 
neighboring  point  on  the  bay  called  Middletown  Point ;  and  it  was 
given  out  that  the  people  of  this  town  had  associated  to  bid  off  the 
site  of  this  new  one  at  the  sale,  in  contemplation  and  with  a  view  to 
prevent  a  rival  place  of  business  in  that  vicinity. 

Under  these  circumstances,  the  company  in  question  was  formed, 
and  bid  at  the  sale  in  competition  with  the  Middletown  Point  asso- 
ciation ;  and,  being  the  highest  bidders,  the  property  was  struck  off 
to  them. 

There  are  some  cases  deriving  their  principles  from  the  severe 
doctrines  of  Bexwell  v.  Christie,  Ck)wp.  396,  and  Howard  v.  Castle, 
6  T.  R.  642,  to  be  found  in  books  of  high  authority  in  this  country, 
that  would  cairy  us  the  length  of  avoiding  this  sale,  simply  on  the 
ground  of  this  association  having  been  formed  for  the  purpose  of  bid- 
ding off  the  premises,  for  the  reason  that  all  such  associations  tend 
to  prevent  competition,  and  thereby  to  a  sacrifice  of  the  property.  3 
Johns.  Cases,  29 ;  6  Johns.  194 ;  8  Ibid.  444 ;  13  Ibid.  112 ;  2  Ham. 
505 ;  5  Halst  87 ;  2  Kent,  539 ;  1  Story's  Eq.  Jur.  §  293.  Iiater 
cases,  however,  have  qualified  tiiis  doctrine,  by  taking  a  more  practi- 
cal view  of  the  subject  and  principles  involved,  and  have  plaoed  it 
upon  ground  more  advantageous  to  all  persons  interested  in  the 
property,  while  at  the  same  time  affording  all  proper  protection  against 
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combinations  to  prevent  competition*  2  Dev.  126 ;  3  Mete.  384 ;  25 
Maine  140 ;  2  Const  Eep.  (8.  C.)  821 ;  3  Ves.  625 ;  12  Ibid  477 ; 
11  Serg.  &  Bawie,  86. 

*It  is  trae  that  in  every  association  formed  to  bid  at  the  [  *  520  ] 
sale,  and  who  appoint  one  of  their  number  to  bid  in  behalf 
of  the  company,  there  is  an  agreement,  express  or  implied,  that  no 
other  member  will  participate  in  the  bidding ;  and  hence,  in  one  sense, 
it  may  be  said  to  have  the  effect  to  prevent  competition.  But  it  by 
no  means  necessarily  follows  that  if  the  association  had  not  been 
formed,  and  each  member  left  to  bid  on  his  own  account,  that*  the 
competition  at  the  sale  would  be  as  strong  and  efficient  as  it  would 
by  reason  of  the  joint  bid  for  the  benefit  and  upon  the  responsibility 
of  alL  The  property  at  stake  might  be  beyond  the  means  of  the  in- 
dividual, or  might  absorb  more  of  them  than  he  would  desire  to  in- 
vest in  the  article,  or  be  of  a  description  that  a  mere  capitalist,  with- 
out practical  men  as  associates,  would  not  wish  to  encumber  himself 
with.  Much  of  the  property  of  the  country  is  in  the  hands  of  incor- 
porated or  joint-stock  companies ;  the  business  in  which  they  are 
6i^g^g6<^  being  of  a  magnitude  requiring  an  outiay  of  capital  that 
can  be  met  only  by  associated  wealth.  Railroads,  canals,  ship  chan- 
nels, manufactoring  establishments,  the  erection  of  towns,  and  im- 
provement of  harbors,  are  but  a  few  of  the  instances  of  private  enter- 
prise illustrating  the  truth  of  our  remark.  It  is  apparent  that  if,  for 
any  cause,  any  one  of  these  or  of  similar  masses  of  property,  should 
be  brought  to  the  stake,  competition  at  the  sales  could  be  maintained 
only  by  bidders  representing  similar  companies,  or  associations  of 
individuals  of  competent  means.  Property  of  this  description  cannot 
be  divided,  or  separated  into  fragments  and  parcels,  so  as  to  bring  the 
sale  within  the  means  of  individual  bidders.  The  value  consists  in 
its  entirety,  and  in  the  use  of  it  for  the  purposes  of  its  original  erec- 
tion ;  and  the  capital  necessary  for  its  successfal  enjoyment  must  be 
equal  not  only  to  purchase  the  structures,  establishments,  or  works, 
but  sufficient  to  employ  them  for  the  uses  and  purposes  for  which 
tiiey  were  originally  designed. 

These  observations  are  sufficient  to  show  that  the  doctrine  which 
would  prohibit  associations  of  individuals  to  bid  at  the  legal  public 
sales  of  property,  as  preventing  competition,  however  specious  in 
theory,  is  too  narrow  and  limited  for  the  practical  business  of  life, 
and  would  oftentimes  lead  inevitably  to  the  evil  consequences  it  was 
intended  to  avoid.  Instead  of  encouraging  competition,  it  would 
destroy  it  ■  And  sedes,  in  many  instances,  could  be  effected  only  after 
a  sacrifice  of  the  value,  until  reduced  witj^iin  the  reach  of  the  means 
oi  the  individual  bidders. 

VOL.  XX*  52 


614         SUPREME   COURT   OF   THE  UNITED   STATES. 

Kearnej  v.  Taylor.    15  H. 


We  must,  therefore,  look  beyond  the  mere  fact  of  an  association 
of  persons  formed  for  the  purpose  of  bidding  at  this  sale,  as  it  may  be 
not  only  unobjectionable,  but  oftentimes  meritorious,  if  not 
[  •521  ]  *  necessary,  and  examine  into  the  object  and  purposes  of  it ; 
and  if,  upon  such  examination,  it  is  found  that  the  object 
and  purpose  are,  not  to  prevent  competition,  but  to  enable,  or  as  an 
inducement  to  the  persons  composing  it,  to  participate  in  the  bid- 
dings, the  sale  should  be  upheld  —  otherwise,  if  for  the  purpose  of 
shutting  out  competition,  and  depressing  the  sale,  so  as  to  obtain 
the  property  at  a  sacrifice. 

Each  case  must  depend  upon  its  own  circumstances ;  the  conrts 
are  quite  competent  to  inquire  into  them,  and  to  ascertain  and  de- 
termine the  true  character  of  each. 

Applying  these  principles  to  the  sale  before  us,  it  is  quite  dear, 
upon  the  evidence,  that  it  should  be  maintained.  The  leading  motive 
of  the  association,  and  purchase,  was  the  construction  of  a  little  port 
and  town  upon  the  bay  in  their  neighborhood,  which,  it  was  believed, 
besides  the  convenience  afforded  to  their  business  transactions,  would 
tend  to  enhance  the  value  of  the  property  in  the  vicinity.  The  as- 
sociation was  composed,  chiefly,  of  the  farmers  in  the  neighborhood, 
who  had  not  the  means  individually  to  meet  the  expenses  of  the  en- 
terprise, as  the  necessary  outlay,  to  aflbrd  any  chance  of  success,  would 
be  considerable.  Hence  the  agreement  to  join  in  the  purchase  and 
in  the  expense.  Prom  ten  to  twelve  thousand  dollars  were,  in  point 
of  fact,  laid  out  by  the  company  at  an  early  day,  in  the  construction 
of  a  dock,  warehouse,  and  tavern-house,  with  a  view  to  the  encour- 
agement of  the  settlement  of  the  town.  The  members  composing  it 
did  not  regard  the  purchase  as  a  speculation  of  any  great  value  at 
the  time,  as  three  of  them  sold  out  their  interest  soon  afterwards  at 
an  advance  only  of  from  twenty-five  to  forty  dollars  each,  and  others 
withdrew  from  it.  Holmes,  one  of  the  most  active  in  getting  it  up, 
sold  his  interest  for  $25,  and  H.  N.  Kearney,  one  of  the  heirs,  his,  for 
$40.  And,  as  appears  from  ihe  evidence,  none  of  the  parties  con* 
cerned  in  the  purchase,  and  in  the  building  up  of  the  town,  have  made 
profits  of  any  account  out  of  the  enterprise.  It  has  been  as  a  whole, 
rather  an  unfortunate  concern,  aside  from  the  costs  of  this  litigation, 
and  the  chances  of  losing  the  town  itself,  with  all  its  erections  and 
improvements,  as  the  final  result  of  it. 

The  only  fortunate  peirties  concerned,  are  the  heirs,  who  have 
realized  a  very  large  price  for  their  property — a  price  which,  it  ia 
admitted  upon  the  evidence,  it  would  not  sell  for  at  the  present  time, 
aside  from  the  new  and  expensive  improvements.  They  had  rented 
it,  for  a  series  of  years,  at  $260  a  year.     The  proceeds  of  the  sale,  at 
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interest,  produces  nearly  ^1/400  per  annum.    Each  heir  had  been  in 
the  receipt  of  less  than  ^40  a  year,  as  his  or  her  share  of  the 
rent  since  the  sale,  nearly  *  ^200,  each,  thus  receiving  an  [  *  522  J 
annual  income  equalling  almost,  if  not  quite,  the  net  entire 
income  of  the  seven. 

We  are  satisfied  that  no  actual  fraud  has  been  shown  in  the  case, 
and  that  the  sale  cannot  be  disturbed  on  this  ground. 

Then,  is  the  sale  void,  and  Uable  to  be  set  aside  on  the  ground  of 
constructive  fraud  ? 

It  is  said  that  the  commissioners,  and  guardian  of  the  minor  children, 
were  interested  in  it,  and  that  from  the  relation  in  which  they  stood 
to  the  property,  and  to  the  heirs,  this  interest  infected  the  purchase 
with  illegality  as  matter  of  law,  so  as  to  compel  a  court  of  equity  to 
set  it  aside.  Admitting  the  facts  to  be  true,  the  conclusion  is  not 
denied.  But  the  answer  is,  the  proofs  fail  to  make  out  the  allegation. 
Taylor,  the  guardian,  and  two  of  the  commissioners,  James  Hopping 
and  Leonard  Walling,  took  an  interest  in  the  company  some  three 
months  and  more  after  the  ^e,  namely,  in  the  February  following. 
Taylor  bought  out  the  interest  of  Holmes,  for  which  he  gave  him  an 
advance  of  forty  dollars.  Leonard  WaUing  took  the  interest  of 
Stevens,  and  James  Hopping  of  another  of  the  members,  at  the  same 
time.  The  company  were  then  about  commencing  the  improve- 
ments with  a  view  to  the  laying  out  of  the  town  and  construction  of 
the  dock  or  whar£  This  is  the  first  time  these  persons  are  spoken 
of  in  evidence  as  having  any  interest  in  the  concern,  and  these  are 
the  circumstances  under  which  it  was  taken.  The  three  died  some 
years  before  the  institution  of  this  or  the  ejectment  suits,  and  we 
have  not,  therefore,  the  benefit  of  their  explanation.  Taylor,  the 
guardian,  died  in  1836,  and  Hopping  and  Walling,  the  two  commis- 
sioners,  a  year  or  two  later.  Edward  Taylor,  the  only  surviving 
commissioner,  was  examined  as  a  witness  in  the  ejectment  suit,  and 
expresses  bis  confident  belief  that  neither  of  these  persons  had  any 
interest  in  the  purchase  at  the  time  of  the  sale,  and  has  again  affirmed 
the  same  in  his  answer  to  this  bill.  The  fact  is  denied  in  the  answers 
of  aU  the  defendants ;  and  there  is  not  only  no  proof  to  contradict  it,  but 
affirmative  evidence,  as  we  have  seen,  sustaining  the  answers  in  this 
respect.  Doubtless,  if  these  persons  were  living,  and  we  could  have 
had  the  benefit  of  their  own  account  of  the  matter,  the  explanation 
would  have  been  more  full  and  satisfactory.  But  the  circumstance 
should  not  operate  to  the  prejudice  of  the  defendants.  The  delay 
in  the  commencement  of  the  litigation  and  in  the  impeachment  of 
the  conduct  of  three  of  the  principal  parties  to  the  transaction,  until 
after  their  decease,  is  alone  attributable  to  the  complainants.    It 
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would  be  unjust  to  indulge  in  presumptions  against  the  fEumess  of 
their  conduct  under  such  circumstances. 

It  has  been  said,  also,  that  inasmuch  as  the  trust  imposed 
[  *  523  ]  upon  *  these  commissioners  had  not  expired  at  the  time  they 
became  interested  in  the  company  in  February,  1830,  even 
admitting  their  interest  then  commenced,  the  case  is  still  within  the 
principle,  forbidding  the  trustee  to  purchase.  The  one  half  of  the 
purchase-money  was  to  be  received  from  the  purchasers  on  the  first 
of  April  thereafter ;  and  the  security  to  be  taken  for  the  remainder. 
But,  we  think  this  conclusion  would  carry  the  application  of  the 
principle  beyond  the  reason  upon  which  it  is  founded.  The  only 
consequence  of  the  interest  taken  in  the  purchase  by  the  commis- 
sioners at  this  period  was  to  subject  themselves  personally  to  the  first 
payment  of  the  purchase-money,  which  we  do  not  see  could  operate 
prejudicially  to  the  heirs. 

It  is  also  said  that  Primrose-  Hopping,  the  auctioneer  at  the  sale, 
was  interested  in  the  company,  and  hence  a  purchaser,  and  that  for 
this  reason  the  sale  should  be  set  aside. .  We  are  firee  to  admit,  if  it 
clearly  appeared  that  he  was  one  of  the  association,  who  bid  off  the 
property  at  the  time  of  the  sale,  there  would  be  very  great  difficulty 
in  upholding  it,  even  in  the  absence  of  any  actual  fraud  in  the  case. 
The  reasons  for  this  conclusion  are  too  obvious  to  require  explana- 
tion. We  have  accordingly  looked  with  some  care  and  interest  into 
the  record,  for  the  purpose  of  ascertaining  whether  this  allegation  is 
well  founded,  and  although  we  regard  this  as  the  most  doubtful  and 
unsatisfactory  portion  of  the  defence,  and  one  upon  which  different 
minds  might  arrive  at  different  results,  in  this  very  complicated  and 
confused  mass  of  pleadings  and  of  proofs,  yet,  the  inclination  of  our 
mind,  after  the  most  attentive  examination,  is,  that  he  was  not  a 
member  of  the  association,  and  had  no  interest  in  it  at  the  time  tiie 
sale  took  place.  Primrose  himself  was  a  witness  in  the  ejectment 
suits,  and  denies  his  interest,  and  this  is  substantially  confirmed  by 
Holmes,  the  most  active  man  in  getting  up  the  company.  Some  of 
the  answers  admit,  upon  information  and  beUef,  others  more  directly, 
while  some  deny,  that  Primrose  was  a  member  of  the  company.  The 
truth  is,  the  association  was  got  up  suddenly  by  a  mere  verbcd  under- 
standing at  the  time,  and  no  one  seems  to  have  known  with  any  cer- 
tainty the  exact  number  of  persons  comprising  it.  Hence,  scarcely 
any  two  of  the  defendants,  in  their  answers,  or  witnesses  agree,  as  to 
the  individuals  engaged  in  it.  Mr.  Lippencott,  who  appears  to  have 
been  one  of  the  most  intelligent  and  responsible  members,  says,  in  his 
answer,  that  the  particular  persons  concerned  in  it  were  not  finally 
settled  upon  or  fixed  until  abou^  the  time  the  first  payment  of  the 
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purchaae-money  in  April;  and  this  is  the  first  time  he  mentions 
Primrose  as  having  become  a  member.  Ab  we  have  already 
said,  the  evidence  in  the  case  consisting  of  *the  notes  of  [  *524  ] 
the  opposite  counsel  in  the  ejectment  suits,  is  very  much 
abridged,  and  some  parts  of  it  of  doubtfxd  meaning,  and  frequently 
inconsistent  and  contradictory;  but  we  think  the  fair  construction 
and  weight  of  it  confirms  the  testimony  of  Primrose  himself.  It  is 
very  probable,  and,  indeed,  is  virtually  admitted  by  himself,  that  he 
was  aware,  at  the  time  of  the  sale,  he  could  have  an  interest  in  the 
company  if  he  wished ;  and,  if  this  was  a  case  that  fairly  admitted 
the  question  of  actual  fraud  to  be  raised,  this  expectation  or  contem- 
plation of  a  possible  future  interest,  would  be  entitled  to  great  weight 
But,  in  the  absence  of  actual  fraud,  and  with  the  admitted  fact 
that  the  property  was  sold  not  only  for  a  friU,  but  for  a  very  large 
price,  and  which  the  heirs  have  received,  and  been  in  the  enjoyment 
of  for  the  last  eight  or  ten  years,  we  think  it  would  be  pressing  the 
principle  of  constructive  fraud  to  a  refinement  in  its  practical  appli* 
cation,  beyond  the  reason  of  it,  as  it  certainly  would  be  in  utter  sub- 
version of  the  justice  in  the  particular  case,  to  concede  to  it  the  e£fect 
claimed. 

The  conduct  of  the  auctioneer  is  also  impeached  in  respect  to  the 
biddings  upon  lot  No.  8,  one  of  the  most  valuable  lying  on  the  bay, 
and  in  striking  it  off  to  the  bidder  on  behalf  of  this  company.  But 
nearly  all  the  witnesses  examined  on  this  subject  concur  in  disprov- 
ing the  charge. 

Taylor,  the  only  surviving  commissioner,  and  who  has  never  had 
any  interest  in  the  premises  in  dispute,  and  was  superintending  the 
sale  at  the  time,  says  the  lot  was  cried  audibly  several  times  to  get 
another  bid  after  the  bidding  had  ceased ;  and  that,  after  it  was  thus 
cried,  timely  notice  was  given  by  the  auctioneer,  that  if  none  other 
was  made,  it  would  be  struck  oft 

It  is  also  said  that,  after  bids  had  been  made  upon  this  lot  the  first 
day  of  the  sale,  the  sale  waa  stopped,  and  adjourned  until  the  next 
day.  But  all  the  witnesses  agree,  that  this  was  for  the  purpose  of 
preventing  a  sacrifice  of  the  property,  and  to  secure  greater  competi 
tion  The  bid  was  at  $28  per  acre  when  the  adjournment  took  place. 
The  next  day  it  sold  for  $43  per  acre. 

Without  pursuing  the  case  further,  we  are  satisfied  that  the  decree 
below  in  favor  of  the  defendants  is  right,  and  should  be  affirmed. 

STIiean,  J.,  Wayne,  J.,  and  Curtis,  J.,  dissented. 

'  52* 
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AuousTE  F.  Delauriere,  Plaintiff  in  Eiror,  v.  Thomas  Emison. 

15  H.  525. 

After  May  26,  1829,  and  before  July  9, 1832,  lands  in  Missouri,  to  which  imperfect  French 
or  Spanish  titles  existed,  were  not  reserved  from  sale,  and  were  liable  to  be  appropriated 
to  the  use  of  that  State  under  the  authority  of  the  act  of  March  6, 1820,  (3  Stats,  at  Large, 
545 ;)  and  a  title  acquired  by  such  selection,  and  sold  by  virtue'of  the  act  of  March  3, 1831, 
(4  Stats,  at  Large,  492,)  is  valid  as  against  a  subsequently  confirmed  Spanish  title. 

The  case  is  stated  in  the  opinion  of  the  court. 
Wellsy  for  the  plaintiff! 
Qeyefj  contra. 

[  •  635  ]       •  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  before  us  on  a  writ  of  error  to  the  supreme 
court  of  Missouri,  under  the  25th  section  of  the  judiciary  act.^ 

The  plaintiff  claims  title  by  a  Spanish  concession  to  Louis  La^ 
beaume  and  Charles  Fremon  Delauriere,  for  10,000  arpens  of  land, 
at  a  place  called  La  Saline  Ensanglantee.  The  tract  was  surveyed 
and  regularly  certified  by  the  surveyor-general.  The  plaintiff  resided 
upon  the  land  in  1800,  and  for  several  years  afterwards. 

The  claim  was  filed  with  the  recorder  of  land  titles  before  the  1st 
of  Jilly,  1808,  and  was  reserved  from  sale  by  the  acts  of  3d  March, 
1811,2  and  the  17th  February,  1818.^  It  was  confirmed  to  the  claim- 
ants, or  their  legal  representatives,  by  the  act  of  the  4th  of  July,  1836.* 
Louis  Labeaume  conveyed  his  interest  in  the  land,  to  Fremon  De- 
lauriere,  by  a  deed  dated  15th  July,  1806 ;  and  the  present  plaintiff 
purchased  the  entire  tract  of  Fremon  Delauriere  at  sheriff's  sale. 

The  defendant  claims  under  an  adverse  title,  derived  from  the 
State  of  Missouri.  By  an  act  of  congress,  approved  the  6th  of  March, 
1820,  entitled,  "  An  act  to  authorize  the  people  of  Missouri  territory 
to  form  a  state  government,  and  for  its  admission  into  the  Union,"  it 
was,  among  other  things,  provided,  that  ail  salt-springs,  not  exceed- 
ing  twelve  in  number,  with  six  sections  of  land  adjoining  to  each, 
shall  be  granted  to  the  said  State,  the  same  to  be  selected  by  the 
legislature  of  the  State,  on  or  before  the  1st  day  of  January,  1825 ; 
and  the  same  so  selected,  to  be  used  under  such  terms,  conditions, 
and  regulations,  as  the  legislature  of  such  State  shall  direct,  &c. 

By  another  act  of  congress,  approved  3d  March,  1831,  the  legisla- 
ture'of  the  State  of  Missouri  were  authorized  to  sell,  in  fee-simple, 

1 1  StatB.  at  Large,  S5.        a  2  Ibid.  662.        3  8  Bnd.  406.        <  5  Ibid.  126. 
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the  lands  granted  by  the  above  act.     Under  this  act  the  State  sold 
the  land  in  controversy  to  the  defendant 

The  questions  arise  under  instructions  prayed  for  by  the 
plaintiff,  "and  refused  by  the  court ;  and  also  the  instruction   [  •  536  ] 
given  on  the  prayer  of  the  defendant. 

"  1.  That  if  the  land  in  controversy  had  been,  before  the  20th  day 
of  December,  1803,  conceded  by  the  Spanish  government  to  Fremon 
Delauriere  and  Louis  Labeaume,  and  that  said  land  had  been  sur- 
veyed before  the  10th  March,  1804,  and  that  said  Delauriere  and  La- 
beaume, or  their  l^gal  representatives,  had  filed  with  the  recorder  of 
land  titles,  prior  to  the  1st  July,  1808,  notice  of  said  claim,  then  said 
claim  was  reserved,  and  could  not  lawfiiUy  be  selected  by  the  State 
of  Missouri  under  the  provisions  of  the  act  of  congress  of  the  6th 
March,  1820,  provided  said  claim  of  Fremon  and  Labeaume  has 
since  been  confirmed. 

"  2.  That  by  the  act  of  congress  of  the  6th  March,  1820,  the  legis- 
lature of  Missouri  could  not  lawfully  select  any  land  which  had  been, 
or  was  thereafter,  confirmed  or  adjudged  to  any  individual  or  indi- 
viduals. 

'<  3.  That  unless  the  legislature  of  the  State  of  Missouri  made  its 
selection  of  the  land  in  question  on  or  before  the  1st  of  January,  1825, 
it  was  illegal,  and  is  not  a  valid  title  against  a  confirmation  under 
the  act  of  the  4th  July,  1836. 

"4.  The  act  of  congress  of  the  3d  of  March,  1831,  conveys  no  title 
to  any  lands  to  the  State  of  Missouri.  Said  act  only  authorizes  the 
State  to  sell,  absolutely,  lands  already  granted  by  the  act  of  the  6th 
of  March,  1820." 

"  The  defendant,  by  bis  counsel,  moves  the  court  to  instruct  the 
jury  that  if  they  believe,  firom  the  evidence  in  this  cause,  that  the 
State  of  Missouri  selected  the  land  in  controversy  on  or  before  the 
1st  day  of  January,  1825,  under  the  second  clause  of  the  6th  section 
of  an  act  of  the  congress  of  the  United  States,  entitled  '  An  act  to  au- 
thorize the  people  of  the  Missouri  territory  to  form  a  constitution,'  &c, 
approved  6th  March,  1820,  and  that  said  State  of  Missouri  sold  and 
patented  the  said  land  in  controversy,  in  fee-simple,  to  the  said  de- 
fendant, after  the  3d  day  of  March,  1831,  and  before  the  9th  day  of 
July,  1832,  they  should  find  for  the  defendant  That  if  they  shall 
believe,  from  the  evidence,  that  said  land  was  selected  by  the  State 
under  said  act  on  or  before  the  1st  day  of  January,  1825,  and  that 
said  State  afterwards,  and  between  the  3d  of  March,  1831,  and  the 
9th  July,  1832,  sold  and  patented  the  said  land  to  the  defendant^ 
although  they  may  believe  the  said  land  was  confirmed  to  the  plain- 
tif&'  landlord  by  the  act  of  the  4th  July,  1836." 
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And  this  instmction  was  given  by  the  court 

We  think  the  court  did  not  err  in  refusing  the  instmctions  prayed 
by  the  plaintif]^  nor  in  giving  that  which  was  asked  by  the  defend- 
ant. 
[  •  537  ]  *  Notice  of  the  plaintiflPs  claim  was,  on  the  30th  of  June, 
1808,  given  to  the  recorder  of  land  titles  for  the  territory  of 
Louisiana,  and  the  grant,  survey,  and  title  papers,  were  filed  with  the 
recorder  and  duly  recorded. 

On  the  27th  of  December,  1811,  the  claim  was  taken  up  for  con- 
sideration by  the  board  of  commissioners  for  the  adjustment  of  land 
titles,  under  the  act  of  March  2, 1805,^  and  rejected. 

The  claim  was  again  presented  to  the  board  of  commissioners,  or- 
ganized in  pursuance  of  the  act  of  congress  of  July  9, 1833  ;^  and 
afterwards,  on  the  13th  of  November,  1833,  the  board  were  unani- 
mously of  the  opinion,  that  the  claim  ought  to  be  confirmed  to  the 
said  Charles  F.  Delauriere  and  L.  Labeaume,  or  their  legal  representa- 
tives, according  to  the  concession. 

This  proceeding  of  the  conmiissioners  was  reported  to  the  com- 
missioner of  the  general  land-office ;  and  on  the  18th  of  January, 
1834,  it  was  communicated  to  congress ;  and  the  decision  was  con- 
firmed by  the  act  of  congress  of  July  4,  1836. 

By  the  act  of  2d  March,  1805,  all  persons  claiming  land  under  the 
French  or  Spanish  government,  were  required  to  file  their  claim  in 
the  land-office  —  and  by  the  act  of  3d  March,  1807,^  the  time  was  ex- 
tended to  1st  July,  1808.  By  the  act  of  16th  February,  1811,*  the 
President  was  authorized  to  have  the  lands  which  had  been  surveyed 
in  Louisiana,  offered  for  sale -^reserving  those  tracts  for  which  claims 
had  been  filed  in  the  land-office,  as  above  required,  till  after  the  de- 
cision of  congress  thereon.  The  same  reservation  was  contained  in 
the  act  of  the  17th  February,  1818. 

The  act  of  26th  of  May,  1824,^  authorized  claimants,  under  French 
or  Spanish  grants,  concessions,  warrants,  or  orders  of  survey,"  in 
Missouri,  issued  before  the  10th  of  March,  1804,  to  file  their  petitions 
in  the  district  courts  of  the  United  States,  for  the  confirmation  of 
their  claims.  And  every  claimant  was  declared  by  the  same  act  to  be 
barred,  who  did  not  file  his  petition  in  two  years.  By  the  act  of  the 
24th  May,  1828,^  the  time  for  filing  petitions  was  extended  to  the 
26th  of  May,  1829.  On  the  9th  of  July,  1832,  an  act  whs  passed, 
^  for  the  final  adjustment  of  Isthd  titles  in  Missouri,  which  provided 
that  the  recorder  of  land  titles,  with  two  commissioners,  to  be  ap- 
pointed, should  examine  all  the  unconfirmed  claims  to  land  in  Mis- 
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sotiriy  which  had  heretofore  been  filed  in  the  office  of  the  said  recorder, 
according  to  law,  prior  to  the  10th  of  March,  1804. 

On  the  29th  of  November,  1831,  the  land  in  controversy  was,  in 
the  mode  prescribed  by  act  of  the  legislature  of  Missouri,  of  the  15th 
January,  1831,  sold  to  Emison,  under  whom  the  defendant  holds,  and 
a  patent  was  duly  issued  by  the  State. 

The  reservation  under  the  act  of  1811,  was  extended  by 
the  •  act  of  the  17th  of  February,  1818,  to  the  act  of  26th  of  [  •538  ] 
May,  1824 ;  which  authorized  claimants  to  file  a  petition  in 
the  district  court —  and  this  right  was  limited  to  two  years ;  it  was 
afterwards  extended  to  the  26th  of  May,  1829.  The  reservation  then 
expired,  or  in*  other  words,  the  bar  to  the  right  was  interposed.  On 
the  9th  of  July,  1832,  a  further  provision  was  made  for  the  adjustment 
of  such  claims.  But  after  the  interposition  of  the  bar,  and  before  the 
passage  of  the  act  of  1832,  the  land  in  controversy  was  purchased 
from  the  State  of  Missouri,  and  a  patent  obtained.  During  this 
period  there  was  no  protection  to  the  inchoate  right  of  the  original 
claimants.  When  the  State  of  Missouri  selected  the  land  it  was  re- 
served from  sale,  but  that  impediment  was  removed,  when  the  limi- 
tation expired  in- 1829. 

The  confirmation  of  the  claim  by  congress,  in  1836,  had  relation 
back  to  the  origin  of  the  title ;  but  it  could  not  impair  rights  which 
had  accrued,  when  the  land  was  unprotected  by  a  reservation  from 
sale ;  and  when,  in  fact,  the  right  of  the  claimant  was  barred.  This 
point  was  settled  in  the  cases  of  Stoddard  v.  Chambers,  2  Howard, 
285 ;  and  of  Mills  v.  Stoddard,  8  ibid.  345. 

As  the  instructions  prayed  by  the  plaintiff  in  the  state  court,  were 
in  conflict  with  the  law  as  above  stated,  they  were  properly  overruled ; 
and  as  the  instruction  given,  at  the  instance  of  the  defendanti 
was  substantially  in  accordance  with  the  above  views,  it  was  correct. 
The  adjustment  of  the  state  court  is,  therefore,  affirmed  with  costs. 


James  Abams,  Plaintiff  in  Error,  v,  Philip  Otterbacx. 

15  H.  539. 

Proof  of  four  instances,  during  two  years,  in  which  a  bank  departed  from  the  law  merchant 
as  to  the  time  of  giving  notice  to  an  indorser,  is  not  sufficient  to  establish  a  usage  binding 
on  an  indorser. 

The  case  is  stated  in  the  opinion  of  the  court. 
LavyrencCy  for  the  plaintiffi 
Bradley^  contra. 
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[  *  544  ]       •  MPLean,  J.,  delivered  the  opinion  of  the  court 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia, 

This  action  was  brought  on  a  promissory  note  dated  the  11th 
March,  1848,  given  by  George  "W.  Yellett,  Henry  Haw,  and  William 
B.  Scott,  in  the  name  of  Haw,  Yellett,  and  Co.,  in  which  they  promise 
to  pay  to  Philip  Otterback,  Esquire,  or  order,  sixty  days  after  date, 
the  sum  of  eight  hundred  dollars,  for  value  received ;  which  note, 
before  it  became  due,  was  assigned  to  the  plaintiff. 

The  general  issue  was  pleaded,  and  the  cause  was  tried  by  a  jury. 

The  note  was  discounted  by  the  Bank  of  Washington,  the  proceeds 
of  which  were  drawn  by  the  defendant. 

The  following  facts  appear  in  the  bill  of  exceptions.  The  note 
was  unpaid  at  maturity,  and  on  Monday,  the  15th  of  May,  after  three 
o'clock  of  that  day,  was  delivered  by  the  bank  to  Greorge  Sweeney, 
the  notary  employed  by  said  bank  to  demand  payment  thereof,  and 
for  protest  if  not  paid.  The  notary  stated  that  he  demanded  pay- 
ment at  the  United  States  Hotel,  and  was  answered,  '^  neither  of  the 
proprietors  are  within,  and  it  cannot  be  paid."  On  the  same  day 
notice  was  left  at  the  dwelling  of  the  indorser. 

The  witness  further  stated,  that  he  had  been  teller  of  the  bank 
since  the  year  1836,  and  that  after  the  decision  of  the  case  of  Cook- 
endorfer  v.  Preston,  by  the  supreme  court,  in  1846,  4  How.  317,  the 
said  bank  changed  the  usage  and  custom  which  had  theretofore  pre- 
vailed therein,  in  regard  to  the  demand  and  protest  of  negotiable 
paper  held  and  discounted  by  it ;  and  in  all  cases  of  discount  they 
thereafter  held  the  paper  until  the  fourth  day  of  grace;  and  if  the  said 
fourth  day  fell  on  Sunday,  it  was  under  the  said  change  the  custom 
of  the  bank  to  retain  it  until  Monday,  and  on  that  day  to 
[  *  545  ]  deliver  the  same  to  the  notary  to  *  demand  payment  and  give 
notice  ;  and  Sylvester  B.  Bowman,  bookkeeper  of  the  bank, 
states  that  since  the  decision  of  said  case,  the  usage  had  been  changed 
by  the  bank,  as  above  stated. 

No  notice  of  such  change  had  been  given,  so  far  as  the  witness 
knew ;  and  it  was  further  stated,  that  four  cases  had  occurred  in 
which  the  notes  becoming  due  on  Sunday,  the  notice  was  given  on 
Monday.  On  the  evidence,  this  court  instructed  the  jury  that  the 
plaintiff  had  not  used  due  diligence  in  demanding  payment  and  giv- 
ing notice  of  non-payment  to  the  indorser  -r-  to  which  the  plaintiff 
excepted. 

This  court,  by  several  decisions,  have  sanctioned  the  usages  of 
banks  in  this  district,  in  making  demand  and  giving  notice  of  non- 
payment, varying  from  the  law  merchant     Benner  t?.  Bank  of  Co- 
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lumbia,  9  Wheat  687-588 ;  Mills  v.  Bank  of  the  United  States,  11 
Wheat  431 ;  and  in  some  instances  where,  in  this  respect,  notes  left 
in  a  bank  for  collection,  have  been  placed  on  a  different  footing  from 
notes  discounted.     Cookendorfer  v.  Preston,  4  Howard,  324. 

But  these  usages  had  been  of  long  stcmding  and  of  general  noto- 
riety. Rights  had  grown  up  under  them  which  could  not  be  disre- 
garded without  injury  to  commercial  transactions.  In  the  case  before 
us,  the  usage  relied  on,  and  under  which  notice  to  the  indt)rser  was 
given,  had  been  adopted  by  the  bank  two  years  before  the  note  in 
question  was  discounted,  but  it  seems  only  four  cases  had  occurred 
under  it  No  public  notice  was  given  at  the  time  of  its  adoption, 
and  no  presumption  can  arise  from  the  facts  stated,  that  the  indorser 
could  have  had  notice  of  the  usage. 

It  is  said,  if  a  bank  may  establish  a  usage,  it  may  change  it ;  and 
that  there  must  be  a  beginning  of  acts  under  it  This  may  be  ad- 
mitted, but  it  does  not  follow  that  a  usage  is  obligatory  from  the  time 
of  its  adoption.  To  give  it  the  force  of  law,  it  requires  an  acquies- 
cence and  a  notoriety,  from  which  an  inference  may  be  drawn  that  it 
is  known  to  the  public^  and  especially  to  those  who  do  business  with 
the  bank.  It  is  unnecessary  to  consider  whether  a  usage  adopted 
might  acquire  force  from  public  notices  generally  circulated.  No 
such  notice  was  given  in  this  case. 

But  to  constitute  a  usage,  it  must  apply  to  a  place,  rather  than  to 
a  particular  bank.  It  must  be  the  rule  of  all  the  banks  of  the  place,  or 
it  cannot,  consistently,  be  called  a  usage.  If  every  bank  could  establish 
its  own  usage,  the  confusion  and  uncertainty  would  greatly  exceed 
any  local  convenience  resulting  from  the  arrangement 

In  this  country  and  in  England,  three  days  of  grace  are  given  by 
the  general  commercial  law,  and  the  day  the  note  matures 
•is  not  one  of  them.  In  Hamburg,  the  day  the  bill  falls  due  [  *  546  ] 
makes  one  of  the  days  of  grace.  Notice  must  be  given  to 
the  drawer  or  indorser  on  the  'day  the  dishonor  takes  place,  or  on  the 
next  day.  If  notice  be  given  through  the  post-office,  it  must  be  for- 
warded by  the  first  mail  after  the  demand  of  payment  If  the  note 
fall  due  on  Sunday,  under  the  general  law,  the  demand  of  payment 
must  be  made  on  Saturday. 

The  usage  is  not  proved  in  this  case.  Four  instances,  in  the 
course  of  two  years,  are  insufficient  to  establish  a  usage.  Such  a 
rule  would,  in  effect,  abolish  the  commercial  law,  in  regard  to  demand 
and  notice  on  promissory  notes  and  bills  of  exchange.  There  is 
ground  to  doubt  whether  any  deviation  from  the  general  law  has  not 
been  productive  of  inconvenience. 

No  explanation  is  given,  why  the  demand  of  payment  on  the  note 
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was  made  at  the  United  States  Hotel,  in  this  city.     Such  a  demand 
would  seem  to  be  insufficient. 

We  are,  therefore,  of  the  opinion,  that  there  was  no  error  in  the 
instructions  of  the  court  to  the  jury ;  the  judgment  of  the  circuit  court 
is,  therefore,  affirmed. 

"William  Livingston  and  Ebenezer  N.  Calep,  Appellants,  v.  Wil- 
liam W.  Woodworth,  Administrator  of  William  Woodworth 
deceased,  James  6.  Wilson,  Artemas  L.  Brooks,  and  Ignatius 
Tylbr,  Appellees. 

15  H.  546. 

An  objection  to  the  joinder  of  an  assignor,  with  an  assignee,  as  complainant  in  a  bill, 

comes  too  late  on  an  appeal. 
In  a  suit  in  equity  for  an  injunction,  and  account  of  profits  of  a  patented  machine,  the 

defendant  is  accountable  only  for  what  profits  he  actually  made,  not  for  what,  by  diligenee 

and  skill  he  might  hare  received. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Massachusetts.     The  facts  are  stated  in  the  opinion  of  the  court 

Schley y  for  the  appellants, 

George  T.  OurtiSj  contra. 

[  •  553  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

The  appellees,  on  the  34th  of  July,  1848,  obtained  from 
the  court  above  mentioned  an  injunction  to  restrain  the  appellants 
from  using  or  vending  one  or  more  planing  machines  substantially 
the  same  in  construction  and  mode  of  operation  as  the  machine 
which  had  been  patented  to  William  Woodworth,  deceased. 

In  their  bill,  they  allege  the  originality  of  the  invention  of  the 
patentee,  the  extension  of  the  patent  after  his  death  for  the  space  of 
seven  years  beyond  its  original  limitation  to  the  appellee,  William 
W.  Woodworth,  as  administrator  of  the  inventor,  and  the  grant  by 
said  administrator  to  the  appellee,  Brooks,  of  the  exclusive  right  to 
construct  and  use  the  invention  within  certain  specified  limits  for  the 
entire  period  of  that  extension.  The  bill  further  alleges  a  second 
extension  by  act  of  congress  of  the  patent  to  the  said  administrator 
for  the  term  of  seven  years  from  the  27th  day  of  December,  1849;^ 
but  states  that  in  consequence  of  doubts  entertained  as  to  the  cor- 
rectness of  the  specification,  and  of  the  fact  of  said  letters-patent 
having  been  found  to  be  inoperative,  they  were  duly  surrendered,  and 
new  letters-patent,  bearing  date  on  the  8th  day  of  July,  1645,  were 
issued  to  the  appellee,  William  W.  Woodworth  and  his  assigns,  for 

■II  ,  -  —  _  I  — * 

*  6  StatB.  at  Laiige,  986. 
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the  reaidae  of  the  tenn  of  28  years  from  27th  of  December,  1828 ; 
that  subsequently  to  this  last  renewal  the  appellee,  William  W. 
Woodworth,  had  granted  to  the  appellee,  Wilson,  and  to  his  assigns, 
all  the  right  and  title  acquired  by  him  by  the  issue  of  the  last  letters- 
patent  with  the  amended  specification.  That  the  appellee,  Brooks, 
by  his  deed  of  the  20th  of  July,  1847,  had  granted  and  assigned  to 
the  appellee,  Tyler,  one  half  Brooks's  right  in  the  patent  to  Wood- 
worth  for  the  term  ending  on  the  27th  of  December,  1849,  to  be  used 
within  the  town  of  Lowell,  and  not  elsewhere.  That  the  appellee, 
Wilson,  by  deed  of  the  20th  of  May,  1848,  assigned  and  confirmed 
to  Brooks  and  his  assigns,  the  exclusive  right  of  construct- 
ing and  using  *  twenty  planing  machines  according  to  the  [  *  554  ] 
letters-patent  with  the  amended  specification,  and  gave 
authority  to  Brooks,  in  Wilson's  name,  to  execute  all  such  deeds  of 
confirmation  to  the  assignees  of  any  rights  and  privileges  within  the 
county  of  Middlesex  as  he  should  deem  fit,  and  that,  in  virtue  of  this 
power  and  authority,  he.  Brooks,  did  by  his  deed  of  July  1,  1848, 
grant  and  confirm  to  the  appellee,  Tyler,  in  the  name  and  behalf  cxf 
the  said  Wilson,  as  well  as  in  his  own  name,  all  the  rights  and  privi- 
leges described  in  the  deed  from  Brooks  to  Tyler  of  the  20th  of  July, 
1847.  The  bill  farther  alleges  that  the  appellants  were  then  using, 
and  for  some  time  had  used,  within  the  city  of  Lowell,  one  of  the 
machines  substantially  the  same  in  construction  and  mode  of  opera- 
tion as  the  planing  machine  in  the  said  last-mentioned  letters-patent 
described,  the  exclusive  right  to  make,  use,  and  vend,  which  is  by 
law  vested  in  the  appellees.  The  bill  also  charges  that  theretofore 
two  actions  at  law  had  been  instituted  in  that  court,  the  one  against 
a  certain  James  Gould,  and  the  other  against  Bodolphus  and  James, 
Edwards  and  Cyrus  Smith,  for  the  violation  of  the  exclusive  privi- 
leges granted  to  the  plaintiffs  in  those  actions  under  patent  last 
aforesaid,  by  using  a  machine  substantially  the  same  with  the  said 
planing  machine  invented  by  the  said  William  Woodworth^  and  that, 
upon  issues  made  up  in  both  these  actions,  the  jury  found  that  the 
defendants  had  infringed  the  patent,  and  subjected  them  to  the  pay- 
ment of  damages.  It  avers  the  use,  as  before  stated  by  the  appel- 
lants of  their  machine,  to  be  an  infringement  of  the  Woodworth 
patent,  and  a  violation  of  the  exclusive  rights  and  privileges  of  the 
appellees;  and  concludes  with  a  prayer  that  the  appellants  may 
be  decreed  to  account  for  and  pay  over  to  the  appellees  all  gains  and 
profits  which  have  accrued  from  using  their  said  machines  since  the 
expiration  of  the  said  original  patent ;  that  they  may  be  restrained, 
by  injunction,  from  using  or  vending  any  one  or  more  of  said 
machines ;  that  the  machine  or  machines,  in  the  possession  or  under 
VOL.  xz.  53 
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the  control  of  the  appellants,  may  be  destroyed  or  delivered  over  to 
the  appellees,  who  ask  also  for  general  relief. 

The  appellants,  by  their  answer  state,  that  during  a  part  of  the 
time  which  has  elapsed  between  the  autumn  of  1841  and  April  1, 
1844,  they  have  used  in  their  mill  at  Lowell  a  single  planing  machine 
constructed  according  to  a  patent  granted  to  James  H.  Hutchinson 
on  the  16th  of  July,  1839,  which  machine,  in  some  of  its  combina« 
tions,  substantially  resembles  the  machine  specified  in  the  patent 
granted  to  Woodworth  in  1845,  but  is  unlike  any  machine  specified 
in  the  patent  to  Woodworth  in  1828.  They  aver,  also,  that  the 
planing  business  had  been  carried  on  as  aforesaid,  in  virtue 
[  *  555  ]  of  the  Hutchinson  machine,  at  *  Lowell,  with  the  full 
knowledge  of  the  appellee.  Brooks,  and  without  objection 
firom  him  until  within  a  short  time  previously ;  and  that  they  had  no 
knowledge  or  belief  of  any  infringement  by  them  of  the  patent  to 
Woodworth,  until  after  the  decision  in  Gould's  case;  after  which 
decision,  they  were  informed  that  the  patent  to  Woodworth  had 
been  surrendered  and  reissued  with  a  new  specification,  the  validity 
of  which  reissued  patent  had  not,  within  their  knowledge  or  belief, 
been  established  until  the  decision  of  the  suit  against  the  said  Ed- 
wards and  Smith.  The  answer  denies  the  originality  of  Wood- 
worth's  claim,  by  averring  that  James,  Joseph,  Aaron,  and  Daniel 
Hill,  and  Leonard  Gilson,  in  the  district  of  Massachusetts,  as  early 
as  1827,  and  John  Hale  of  Bloomfield,  in  the  State  of  New  York, 
in  the  year  1828,  had  knowledge  of  and  had  maxie  and  used  planing 
machines  essentially  the  same  and  prior  to  the  pretended  invention 
of  William  Woodworth,  deceased. 

At  the  May  term  of  the  court,  1849,  this  cause  coming  on  to  be 
heard  upon  the  bill,  the  answers,  replications,  and  exhibits,  by  the 
consent  of  the  parties  it  was  decreed  by  the  court,  that  the  appellees 
(the  complainants  below)  were  entitied  to  the  perpetual  injunction 
and  to  the  account  prayed  for  by  the  bill ;  said  account  to  commence 
at  such  time  as  shedl  be  found  by  the  master,  and  be  confirmed  by 
the  court  The  decree  proceeds  that,  the  master  in  taking  said 
account  shall  have  power  to  require  the  parties  to  produce  before 
him,  on  oath,  all  books  and  papers  relating  thereto,  and  to  hear  such 
oral  evidence  as  either  partjr  may  produce,  and  on  the  motion  of 
either  of  the  parties,  to  examine  either  of  the  other  parties,  upon 
interrogatories.  And  all  further  directions  are  reserved  until  the 
coming  in  of  the  master's  report 

In  pursuance  of  this  decretal  order,  upon  the  examination  of  the 
parties  on  oath,  and  upon  evidence  produced  aUnnde^  the  master 
reported  that  the  amount  of  gains  and  profits  received  by  the  defend- 
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ante  below  upon  3,962,700  feet  of  plank,  the  nrnnber  of  feet  planed 
by  them,  was  at  the  rate  of  fiffy  cents  per  thousand  feet,  no  excep- 
tion being  taken  to  the  amount  of  the  work  stated  to  have  been  done 
by  the  said  defendants,  or  to  the  gross  amount  at  which  the  work 
was  charged  by  them  per  thousand,  but  exception  being  taken  to  the 
report  of  the  master  upon  the  ground  that  the  rate  of  profit  charged 
to  the  defendants  below  should  have  been  one  dollar  instead  of  fifty 
c«nts  per  thousand,  the  court  by  a  further  decretal  order  recommitted 
the  report  to  the  master,  with  instructions  to  ascertain  the  amount 
of  profits  which  may  have  been,  or  with  due  diligence  and  prudence 
might  have  been,  realized  by  the  defendants,  for  the  work 
done  by  them  or  their  servants,  by  the  machines  *  described  [  *  556  J 
in  the  complainant's  bill,  and  that  the  account  of  profits 
should  commence  firom  the  date  of  the  letters-patent  issued  with 
the  amended  specifications.  In  obedience  to  the  decretal  order  last 
mentioned,  the  master  made' a  second  report,  by  which  he  charged 
the  defendants  for  profits  on  the  work  done  by  their  machine  at  the 
rate  of  one  dollar  per  thousand  feet,  instead  of  fifty  cents,  as  in  his 
former  report,  firom  the  8th  day  of  July,  1845,  the  date  of  the  reissued 
patent.  He  says  it  is  true  that  the  rate  of  profit  adopted  by  him  is  con- 
jectural,  <<but  that  he  does  not  think  he  has  infused  into  the  case  any 
element  too  unfavorable  to  the  defendants.  That  by  the  decision  of 
the  court  they  were  trespassers  and  wrongdoers,  in  the  legal  sense  of 
the  words,  and  were  consequently  in  a  position  which  might  make  them 
liable  to  be  mulcted  in  damages  greater  than  the  profits  they  have  act- 
ually received;  the  rule  being  not  what  benefit  tiiey  have  received,  but 
what  injury  the  plaintifis  have  sustained."  To  this  second  report  of 
the  master,  exceptions  were  filed  by  the  appellees,  the  plaintifis  below, 
founded  upon  the  departure  of  the  master  firom  the  safe  and  just  rule 
of  actual  profits,  as  prayed  for  by  the  bill,  and  the  adoption  of  a  rule 
of  proceeding  which  was  vague  and  conjectural,  and  unsustained  by 
the  evidence  in  the  cause.  At  the  May  term,  1851,  the  circuit  court 
decreed  that  this  report  of  the  master,  except  so  far  as  interest  is 
thereby  disallowed,  should  be  confirmed,  and  that  the  appellants 
should,  within  ten  days,  pay  to  the  appellees  the  sum  of  $3,962.96, 
with  interest  thereon  firom  the  day  of  filling  the  bill,  with  costs.  It  is 
this  decree,  founded  upon  the  antecedent  proceedings  herein  adverted 
to,  that  we  are  to  review ;  and  it  may  here  be  remarked,  that  the 
statement  of  those  proceedings  has  been  unavoidably  protracted  firom 
the  necessity  for  considering  two  questions  of  a  preliminary  charac- 
ter raised  in'the  argument,  and  which  it  is  proper  to  dispose  of  before 
deciding  upon,  and  befcve  reaching  the  merits  of  this  cause.  1.  It 
has  been  insistedi  on  behalf  of  the  appellants,  that  the  appellee. 
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Tyler,  claiming  as  assignee  under  Woodworth,  Wilson,  and  Brooksy 
and  asserting  a  title  complete  in  himself,  within  a  certain  locality, 
could  not  regularly  unite  in  his  bill  those  persons  whom  he  had 
shown  had  no  title  within  the  same  locality,  and  who  could  not 
therefore  be  embraced  in  a  decree  in  his  favor ;  a  decree  which,  in  its 
terms  and  effect,  must  exclude  every  kind  of  interest  in  those  co- 
plaintiffs  within  the  same  limits.  It  is  true,  as  a  rule  of  equity 
pleading,  that  none  should  be  made  parties,  either  as  complainants 
or  defendants,  who  have  no  interest  in  the  matters  in  controversy,  or 
which  can  be  affected  by  the  decree  of  the  court  Vide  Story's 
Equity  Pleading,  c.  4,  §  231 ;  so  too  in  §  232  of  the  same 
[  •  557  ]  work  *  it  is  said :  "  In  cases  where  the  want  of  interest 
applies,  it  is  equally  fatal  when  applicable  to  one  of  several 
plaintiffs  as  it  is  when  applicable  to  one  of  several  defendants.  In- 
deed, the  objection  in  the  former  case  is  fatsd  to  the  whole  suit, 
whereas,  in  the  latter  case,  it  is  fatal  (if  taken  in  due  time)  only  as 
against  the  defendant  improperly  joined."  In  the  same  work,  §  644, 
it  is  said  that :  ''  In  cases  of  misjoinder  of  plaintiffs,  the  objection 
ought  to  be  taken  by  demurrer,  for  if  not  so  taken,  and  the  court  pro- 
ceeds to  a  hearing  on  the  merits,  it  will  be  disregarded,  at  least  if  it 
does  not  materially  affect  the  propriety  of  the  decree."  The  language 
of  Lord  Langdale,  in  the  case  of  Raffity  v.  Sang,  as  reported  in  the 
Law  Journal,  voL  6,  N.  S.  p.  93,  is  very  clear  upon  this  question, 
where  he  says :  "As  to  the  objection  to  John  Raffity  being  made  a 
plaintiff,  I  am  not  satisfied  it  would,  under  any  circumstances,  be 
considered  of  such  importance  as  to  deprive  the  other  plaintiffs  of  the 
relief  they  are  entitled  to.  There  have  been  cases,  in  which  the  court, 
with  a  view  to  special  justice,  has  overcome  the  difficulty  occasioned 
by  a  misjoinder  of  plaintiffs ; "  and  in  the  case  of  Morley  v.  Lord 
Hawke,  cited  in  2  Younge  &  Jervis,  620,  before  Sir  William  Grant, 
the  rule  is  thus  stated  as  to  the  misjoinder  of  plainti&  "  The 
defendant  objected  to  any  relief  being  granted  in  that  state  of  the 
record ;  and,  without  detennining  the  effect  of  the  objection  if 
brought  forward  earlier,  I  think  it  is  now  too  late.  If  the  objection 
had  been  stated  in  the  answer,  the  plaintiffs  might  have  obtained 
leave  to  amend  their  bill,  and  might  have  made  John  Raffity  a 
defendant  instead  of  a  plaintiff,,  for  which  there  is  an  authority  in 
the  case  of  Aylwin  v.  Bray,  2  Younge  &  Jerv.  518,  note,  and  in  such 
a  case  as  this,  where  the  objection  is  reserved  to  the  last  moment,  I 
think  it  ought  not  to  prevaiL" 

In  the  case  before  us  the  objection  of  misjoinder  of  the  plaintiflh 
nowhere  appears  upon  the  pleadings,  nor,  for  aught  that  is  disclosed, 
was  it  insisted  upon  even  at  the  hearing;  it  is  urged  for  the  first  time 
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after  the  hearing  and  after  a  final  decree,  and  to  allow  this  objection 
at  BO  late  a  stage  of  the  proceedings,  would  be  a  surprise  upon  the 
appellees,  and  might  operate  the  most  serious  mischiefs.  In  this 
case,  and  at  this  time,  the  allowance  of  such  an  objection  would  be 
peculiarly  improper,  for  here  the  objection  cannot  be  viewed  as  hav- 
ing been  merely  waived  by  reasonable  and  ordinary  implication,  but 
the  defendants  have  expressly  consented  to  a  decree  between  the  par- 
ties as  they  were  then  airayed  upon  the  record.  As  to  this  objection, 
therefore,  we  think  it  comes  too  late  to  be  of  any  avail,  and  should 
not  affect  the  cognizance  of  the  court  either  as  to  the  parties  or  the 
subject-matter  of  the  controversy.  2.  On  the  part  of  the 
appellees,  *  (the  complainants  in  the  circuit  court,)  it  has  [  *  558  ] 
been  insisted,  that  the  decretal  order,  made  in  this  cause  by 
consent,  covered  and  ratified  in  advance  all  the  subsequent  proceed- 
ings on  the  part  of  the  court,  rendering  those  proceedings  inclusive 
of  the  final  decree,  a  matter  of  consent,  which  the  appellants  could 
have  no  right  to  retract,  and  firom  which,  therefore,  they  could  not 
legally  appeal.  In  order  to  try  the  accuracy  of  this  argument  and  of 
the  conclusions  sought  to  be  deduced  therefirom,  it  is  proper  to  ex- 
amine the  order  which  is  alleged  in  support  of  them.  The  words  of 
that  order  are  as  follows:-* 

''  This  cause  came  on.  Sec.  —  and  by  consent  of  parties  it  is  de- 
clared by  the  court" — what?  "  That  the  complainants  are  entitled 
to  the  perpetual  injunction  and  the  account  prayed  for  by  the  bill" 
It  seems  to  us  incomprehensible,  that  by  this  consent  of  the  defend- 
ant below,  he  had  consented  to  any  thing  precise  and  unchangeable 
beyond  the  perpetual  injunction,  much  more  so  that  he  had  thereby 
bound  himself  to  acquiescence  in  any  shape  or  to  any  extent  of 
demand  which  might  be  made  against  him  under  the  guise  of  an  ac- 
count. Indeed,  the  complainants  below,  and  the  circuit  court  itself, 
have  shown  by  their  own  interpretation  of  this  decretal  order,  that 
they  did  not  understand  it  to  mean,  as  in  truth  by  no  just  acceptation 
it  could  mean,  any  thing  fixed,  definite  and  immutable ;  for  the  com- 
plainants below  excepted  to  the  report  of  the  master,  and  the  court 
recommitted  that  report  with  a  view  to  its  alteration*  Nor  can  we 
regard  the  reference  to  the  master  as  in  the  nature  of  an  arbitration ; 
for  if  so  deemed,  the  award  of  that  officer  must  have  been  binding, 
unless  it  could  be  assailed  for  fraud,  misbehavior,  or  gross  mistake  of 
fact.  In  truth,  the  account  consented  to  was  the  account  prayed  for 
by  the  bill,  and  in  the  plain  words  of  the  bill,  namely :  '<  that  the  de- 
fendants may  be  decreed  to  account  for  and  pay  over  all  such  gains 
and  profits  as  have  accrued  to  them  from  using  the  said  machines 
since  the  expiration  of  said  original  letters-patenf     This  language 

63* 
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is  particularly  dear  and  significant— -such  gain  and  profits^  and  such 
only,  as  have  actually  accrued  to  the  defendants ;  and  we  are  unable 
to  perceive  how,  by  such  an  assent,  the  appellants,  the  defendants 
below,  could  have  been  concluded  against  exceptions  to  any  thing 
and  every  thing  which  might  have  been  evolved  by  that  report,  how- 
ever illegal  or  oppressive. 

Ck>nsidering  next  the  decretal  order  for  the  recommitment  of  the 
first  report,  the  second  report,  made  in  obedience  to  that  order,  and 
final  decree  founded  upon  the  second  report-,  we  are  constrained  to 
regard  them  all  as  alike  irreconcilable  with  the  prayer  of  the  bill,  with 

the  just  import  of  the  consent  decree,  and  with  those  prin- 
[  •  659  ]  ciples,  which  control  the  action  of  courts  of  *  equity.     In 

the  instructions  to  the  master,  it  will  be  seen  that  he  is 
ordered  '^  to  ascertain  and  report  the  amount  of  profits  which  may 
have  been,  or  with  due  diligence  and  prudence  might  have  been,  real- 
ized, by  the  defendants  for  the  work  done  by  them  or  by  their  servants 
by  means  of  the  machines  described  in  the  complainant's  bill,  com- 
puting the  same  upon  the  principles  set  forth  in  the  opinion  of  the 
court,  and  that  the  account  of  such  profits  commence  from  the  date 
of  the  letters-patent  issued  with  the  amended  specification.''  The 
master,  in  this  report,  made  in  pursuance  of  the  instructions  just  ad- 
verted to,  admits  that  the  account  is  not  constructed  upon  the  basis 
of  actual  gains  and  profits  acquired  by  the  defendants  by  the  use  of 
the  inhibited  machine,  but  upon  the  theory  of  awarding  damages  to 
the  complainants  for  an  infringement  of  their  monopoly.  He  ad- 
mits, too,  that  the  rate  of  profits  assumed  by  him  was  conjectural 
and  not  governed  by  the  evidence ;  but  he  attempts  to  vindicate  the 
rule  he  had  acted  upon  by  the  declaration,  that  he  was  not  aware 
that  he  had  '<  infused  into  the  case  any  element  too  unfavorable  to 
the  defendants.  That  by  the  decision  of  the  court  they  were  tres- 
passerd  and  wrongdoers,  in  the  legal  sense  of  these  words,  and  conse- 
quently in  a  position  to  be  mulcted  in  damages  greater  than  the 
profits  they  have  actually  received  ;  the  rule  being  not  what  benefit 
they  have  received,  but  what  injury  the  plaintiffs  have  sustained.'' 
To  what  rule  the  master  has  reference  in  thus  stating  the  grounds  on 
which  his  calculations  have  been  based,  we  do  not  know.  We  are 
aware  of  no  rule  which  converts  a  court  of  equity  into  an  instrument 
for  the  punishment  of  simple  torts ;  but  upon  this  principle  of  chas- 
tisement the  master  admits  that  he  has  been  led,  in  contravention  of 
his  original  view  of  the  testimony,  and  upon  conjecture  as  to  the 
realty  of  the  facts,  and  not  upon  facts  themselves,  to  double  the 
amount  which  he  had  stated  to  be  a  compensation  to  the  plaintifEs 
Delow,  and  the  compensation  prayed  for  by  them,  and  the  circmt 
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court  has^  by  its  decree,  pushed  this  principle  to  the  extreme  by 
adding  to  this  amount  the  penalty  of  interest  thereon  firom  the  time 
of  filing  the  bill  to  the  date  of  the  final  decree. 

We  think  that  the  second  report  of  the  master,  and  the  final  decree 
of  the  circuit  courti  are  warranted  neither  by  the  prayer  of  the  bill, 
by  the  justice  of  this  case,  nor  by  the  well-established  rules  of  equity 
jurisprudence. 

If  the  appellees,  the  plaintifis  below,  had  sustained  an  injury  to 
their  legal  rights,  the  courts  of  law  were  open  to  them  for  redress, 
and  in  those  courts  they  might,  according  to  a  practice,  which  how- 
ever doubtful  in  point  of  essential  right,  is  now  too  inveterate  to  be 
called  in  question,  have  claimed  not  compensation  merely,  but  ven- 
geance, for  such  injury  as  they  could  show  that  they  had  sus- 
tained. But  before  a  tribunsd  which  refuses  *to  listen  even  [  *  560  ] 
to  any,  save  those  whose  acts  and  motives  are  perfectly  fair 
and  liberal,  they  cannot  be  permitted  to  contravene  the  highest  and 
nost  benignant  principle  of  the  being  and  constitution  of  that 
dbunaL 

There  they  wiU  be  allowed  to  daim  that  which,  ez  mquo  et  bonoj  is 
theirs,  and  nothing  beyond  this. 

In  the  present  case  it  would  be  peculiarly  harsh  and  oppressive, 
were  it  consistent  with  equity  practice,  to  visit  upon  the  appellants 
any  consequences  in  the  nature  of  a  penalty.  It  is  clearly  shown  that 
the  appellants,  in  working  their  machine,  were  proceeding  under  an 
authority  equal  to  that  (the  same  indeed)  which  bestov^d  on  Wood- 
worth  and  his  assignees  the  right  to  their  monopoly.  The  appellants 
were  using  a  machine  patented  by  the  United  States  to  Hutchinson, 
and  might  well  have  supposed  tiiat  the  right  derived  to  them  from 
such  a  source  was  regular  and  legitimate.  They  were,  then,  in  no 
correct  sense,  wanton  infidngers  upon  the  rights  of  Woodworth,  or 
of  those  claiming  under  him.  So  soon  as  the  originality  and  priority 
of  the  Woodworth  patent  w9lb  ascertained  by  law,  the  appellants 
consented  to  be  perpetually  enjoined  from  tiie  use  of  their  ma- 
chine, (the  Hutchinson  machine,)  and  to  account  for  whatever 
gains  and  profits  they  had  received  from  its  use.  Under  these  cir- 
cumstances, were  the  infliction  of  damages,  by  way  of  penalty, 
ever  consistent  with  the  practice  of  courts  of  equity,  there  can  be 
perceived  in  this  case  no  ground  whatever  for  the  exercise  of  such  a 
power. 

On  the  contrary,  those  circumstances  exhibit,  in  a  clearer  light,  the 
propriety  of  restricting  the  account,  in  accordance  with  the  prayer  of 
the  bill,  to  the  actual  gains  and  profits  of  the  appellants,  (the  defend- 
ants below,)  during  the  time  their  machine  was  in  operation  and 
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dtuing  no  other  period.  We  are  therefore  of  the  opinion,  that  the 
decree  of  the  circuit  court  is  erroneoas,  and  should  be,  as  it  is  hereby, 
reversed,  with  costs ;  and  that  this  cause  be  remanded  to  the  drcoit 
court,  with  instructions  to  proceed  therein  in  conformity  with  the 
principles  ruled  in  this  opinion. 
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8.  To  an  action  against  the  clerk  of  a  court  on  his  official  bond,  the  breach  asagned 
being  that  he  took  an  insufficient  injunction  bond,  a  plea  that  the  plaintiffs  obtained 
possession  of  the  bond,  brought  suit  on  it,  and  rec^ved  a  sum  of  money  in  satisfao* 
tion  thereof,  is  a  good  bar.    Bevins  v.  Ramsey^  15  H.  179. ..  .461. 

Courts  of  thb  Unitbd  States,  7 ;  Executors,  &c.  ;  Judgment,  &e.  4. 

BURDEN  OP  PROOF. 
Fleadinq,  4.  5. 

CASES  AFFIRMED,  EXPLAINED,  &c 

1.  League  o.De  Young  and  Brown,  11  How.  185,  affirmed.  Herman  v.  PhaHen,  14  H. 
79 47. 

9.  United  States  v.  Powei^s  Heirs,  11  How.  580,  affirmed,  and  applied  to  this  case. 
United  States  v.  Riaietufs  Heirs^  14  H.  189*  •••127.  United  &eUes  y.  Gutmats 
14  H.  198.... 180. 

Pleading,  5 ;  Sea. 

CHARGE. 
Dbvisb,  &0.  7. 
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CHARITY. 
Beyibb,  &C.  7. 

CLERKS  OF  COURTa 
Bond,  8. 

COLLECTOR. 
Bond,  1.  2. 

COLLISION. 

Each  vessel  must  bear  its  own  loss  arising  out  of  a  coUision  fixxn  inevitable  accidenti 
Slainback  v.  Rae,  14  H.  582-  •  •  .821. 

Insukancb. 

COMMERCE. 
Constitutional  Law,  1. 

COMMISSIONER. 

FUQITIYES  FROM  JUSTIOX. 

COMMON  CARRIER. 
Master  and  Servant. 

CONDITION. 

1.  If  a  condition  subsequent  be  broken,  a  stranger  cannot  take  advantage  of  it  We^ 
ster  V.  Cooper,  14  H.  488<  • '  -296. 

2.  In  Louisiana,  the  dissolution  of  a  contract  passing  the  title  to  real  estate  on  a  condi- 
tion subsequent,  cannot  be  inferred,  merely  from  the  fact  of  a  subsequent  convey- 
ance from  the  grantor ;  nor  does  such  a  conveyance,  alone,  give  a  possession,  which 
will  cause  a  prescriptive  title  to  begin,  as  against  the  first  grantee.  Anderson  y. 
Bock,  15  H.  823.  •  •  *542. 

CONFLICT  OF  LAWS. 
Lex  Loci. 

CONSTITUTIONAL  LAW. 

1.  A  state  law,  granting  to  an  individual  an  exclusive  right  to  navigate  the  upper 
waters  of  the  Penobscot  River,  lying  wholly  within  the  limits  of  the  State,  separatee 
from  tide  water  by  falls  impassable  for  purposes  of  navigation,  and  not  forming  a 
part  of  any  continuous  track  of  commerce  between  two  or  more  States,  or  with  a 
foreign  country,  is  not  repugnant  to  the  constitution  or  any  law  of  the  United  States. 
Veazie  v.  Moor,  14  H.  668.  •  •  •846. 

2.  The  statute  of  Illinois,  which  punishes  any  person  who  shall  harbor  or  secrete  a 
fugitive  negro  slave,  or  unlawfully  prevent  his  owner  from  arresting  him,  is  not  in 
conflict  with  the  constitution,  or  any  law  of  the  United  States.  Moore  v.  lUinoUj 
14  11.  18* . .  '6. 

8.  The  same  act  may  be  an  offence  against  a  law  of  a  State,  and  against  another  law 

of  the  United  States,    lb. 
4.  The  sixth  amendment  of  the  constitution,  respecting  the  place  of  trial,  applies  only 

to  crimes  committed  in  a  State.    United  Stales  v.  Davosim^  16  H.  467*  •  •  •688. 
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5.  On  the  dissolation  of  a  corporation,  its  effects  are  a  trust  fund  for  the  payment  of 
its  creditors,  who  may  follow  them  into  the  hands  of  any  one,  not  a  handle  creditor, 
or  purchaser  without  notice ;  and  a  state  law,  which  depriyes  creditors  of  this  rig^t, 
and  appropriates  the  property  to  other  uses,  impairs  the  obligation  of  their  contractSy 
and  is  invalid.     CSirran  y.  ArkaruaSf  15  H.  804*  •  •  •524. 

6.  The  fact  that  a  State  is  the  sole  owner  of  the  stock  of  a  >MiTilring  corporation,  does 
not  affect  the  rights  of  its  creditors,    lb. 

7.  If  the  charter  of  a  corporation  set  apart  a  fund  as  capital,  out  of  which  debts  are  to 
be  paid,  it  amounts  to  a  contract  wiUi  those  who  become  creditors  on  the  &ith  of  it, 
that  the  fund  shall  not  be  withdrawn  and  appropriated  to  the  use  of  the  owner  or 
owners  of  the  capital  stock.    lb. 

8.  A  law,  which  deprives  creditors  of  a  corporation  of  all  legal  remedy  against  ita 
property,  impairs  the  obligation  of  its  contracts,  and  is  invalid,    lb. 

Corporation;  Limitations  of  Suits,  2. 

CONTRACT. 

i 

1.  A  contract  by  an  inhabitant  of  Texas,  to  convey  land  in  that  country  to  citizens  of 
the  United  States,  in  consideration  of  advances  of  money  made  by  them  in  tbe 
State  of  Ohio,  to  enable  him  to  raise  men  and  procure  arms  to  carry  on  the  war 
with  Mexico,  the  independence  of  Texas  not  having  been  at  that  time  acknowledged 
by  the  United  States,  was  contrary  to  our  national  obligations  to  Mexico,  violated 
the  public  policy  of  the  United  States,  and  cannot  be  specifically  enforced  by  a 
court  of  the  United  States.    Kennett  v.  Cfumben,  14  H.  S8*  •  •  •  24. 

2.  Where  the  plaintiff  was  serving  as  a  clerk  for  a  fixed  annual  salary,  and  wrote  a 
letter  to  his  employer  giving  notice  that  after  a  certain  time  he  should  not  serve 
^thout  increased  pay,  and  the  employer  replied  he  should  pay  no  more,  ceBtinn- 
ance  in  the  service  will  not  warrant  a  jury  in  finding  an  implied  contract  to  pay 
more.    NuU  v.  Minor,  14  H.  464  •  •  •  •  287. 

9.  Construction  of  an  agreement  of  compromise — 7ield*ndt  to  operate  as  a  license  to 
the  appellees.     Troy  Iron  and  Nail  Factory  r.  Coming,  14  H.  19S-  •  •  •  ISO. 

Constitutional  Law,  6-8 ;  Equity,  4 ;   Execution,  2 ;  Frauds,  &c.  ;   Jonrr 
Stock  Company;  Lbx  Loci,  1;  Bbooupment;  Rbleasb,  &c 

COPY-RIGHT. 

The  sale  of  a  copperplate  fi>r  a  map,  on  an  execution  against  the  owner  it  the  oopf> 
right  of  the  map,  does  not  pass  to  the  purchaser  a  right  to  use  the  lopperplala 
to  print  such  maps.    Stephens  v.  Cody,  14  H.  528  •  •  •  •  818. 

■ 

CORPORATION. 

The  act  of  March  26, 1804,  §  5,  (2  Stats,  at  Lai^,  279,)  provided  that  ai  entire 
township  in  the  Yincennes  land  district,  in  the  Indiana  territory,  be  eserved 
from  sale,  and  located  by  the  secretary  of  the  treasury,  for  the  use  of  a  sem  nary  of 
learning.  The  secretary  made  the  selection,  October  10,  1806.  The  te;ritorial 
legislature  incorporated  "  The  Trustees  for  the  Vincennes  University,"  November 
29,  1806,  and  granted  them  additional  powers,  September  17, 1807,  for  the  pur- 
pose, among  others,  of  holding  these  lands  and  administering  the  use  to  which  they 
had  been  dedicated  by  congress.  Edd,  1.  That  the  territorial  legislature  had  power 
to  create  thb  corporation.  2.  That  the  constitution  of  the  State  did  not  impair,  but 
expressly  saved  all  its  rights  and  powers.  8.  That  though  ite  franchises  coold  nol 
be  actodly  exercised,  while  there  was  no  board  of  tmsteesi  the  corporation  was  ool 
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diBsoIyed,  and  its  powers  to  act  were  restored  by  a  law  under  whiob  a  board  was 
ddy  reorf^nixed.  4.  That  this  corporation  took  this  land  when  created  for  that 
purpose.  5.  That  it  was  not  a  public  corporation ;  and  the  legislature  of  the  State 
could  not  devest  its  title  to  this  land,  and  confer  it  upon  another  body  politic.  2Vt»- 
tees  far  Vincennes  University  v.  Indiana^  14  H.  268*  •  •  •  172. 

COKSTITUTIONAL  LaW,  6-8 ;  DsYISB,  &C  7. 

COSTS. 
MiL2n>Aicu8,  2. 

COURTS  OP  THE  UNITED  STATES. 

1.  Under  the  12th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  79,)  the  defendant 
has  a  right  to  remove  the  action  from  a  state  to  a  circuit  court,  if  the  sum  demanded 
in  the  declaration  exceed  five  hundred  dollars ;  and  he  cannot  be  deprived  of  that 
right  by  an  amendment  reducing  that  sum,  allowed  by  the  state  court  after  the  right 
of  removal  was  complete.    Kanouse  v.  Martin^  15  H.  198. . .  .467. 

8.  Afler  the  right  of  removal  is  complete,  any  proceedings  of  the  state  court  in  the 
cause,  are  erroneous ;  and  without  a  plea  to  the  jurisdiction,  a  court  of  error  should 
examine  the  proceedings  for  removal  and  reverse  the  judgment    Ih. 

8.  A  writ  of  error,  under  the  25th  section  of  the  judiciary  act  of  1 789,  (1  Stats,  at 
Large,  85,)  lies,  where  the  plaintiff  claimed  the  right  to  remove  a  case  from  a  court 
of  the  State,  to  a  court  of  the  United  States,  under  the  12th  section  of  that  act,  and 
his  application  was  refused  by  the  state  court.    Kanouse  v.  Martin^  14  H.  23. ...  12. 

4.  When  there  is  notbing  on  the  record  to  bring  the  case  under  the  25th  section  of 
the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  except  a  certificate  by  the  state 
court  that  "  there  is  drawn  in  question  the  validity  of  statutes  of  the  State  of  Ohio/' 
&c.,  without  specifying  what  statutes,  or  enabling  this  court  to  judge  whether  a  case 

I        for  its  jurisdiction  exists,  the  writ  of  error  must  be  dismissed.    Laider  v.  WaUcer^ 
'        14  H.  149 104. 

5.  Under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  a  party 
cannot  come  to  this  court,  because  a  state  court  has  refused  to  allow  his  defence,  that 
the  contract  sued  on  was  made  by  him  and  the  plaintiff,  in  fraud  of  an  act  of  con* 
gress.  This  is  not  a  right  or  title  under  an  act  of  congress,  within  the  meaning  of 
the  25th  section.     Waltoorth  v.  Kneeland,  15  H.  348. . .  .555. 

6.  If  there  be  nothing  on  the  record  to  show  that  the  defendant  was  a  citizen  of 
Georgia,  he  cannot  raise  the  question  here,  whether  the  state  court  of  Florida 
rightly  took  jurisdiction  of  a  case  pending  in  a  territorial  court  at  the  time  of  the 
admission  of  that  State  into  the  Union ;  he  should  have  pleaded  the  fact  in  that 
court,  and  thus  raised  the  question,  in  the  only  manner  open  to  him,  no  special 
provision  for  such  a  case  having  been  made  by  congress.  Carter  v.  Bennett^  15  H* 
354. . . .558. 

7.  A  marshal,  even  after  he  has  gone  out  of  office,  is  competent  to  sue,  in  a  court  of 
the  United  States,  on  an  attachment  bond,  citizens  of  the  State  of  which  he  is 
himself  a  citizen,  averring  on  the  record  that  the  suit  is  brought  for  the  benefit  of 
the  pliuntiffs  in  the  original  action,  and  that  they  are  citizens  of  another  State. 
Huff  V.  Hutchinson^  14  H.  586 354. 

8.  The  act  dividing  the  State  of  Arkansas  into  two  districts,  and  assigning  to  the  district 
court,  held  in  the  western  district,  the  power  to  try  certain  offences  committed  in 
the  Indian  country,  did  not  deprive  the  circuit  court  previously  held  for  the  whole 
of  Arkansas,  and  subsequently  for  the  eastern  district,  from  trying  an  indictment, 
pending  therein  at  the  time  of  the  passage  of  the  act  of  division.  United  States  v. 
Dawson^  15  H.  467. . .  .598. 

TOL.   XX.  54 
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9.  Tho  act  of  Febmaxy  28, 1889,  (5  Stats,  at  Large,  821,)  does  not  enable  a  circuit 
court  to  proceed  in  equity,  in  the^  absence  of  a  party  whose  interests  must  necea- 
sarily  be  affected  by  any  decree  in  fkror  of  the  complainants.  Northern  Indiana 
Railroad  Company  v.  Michigan  Central  Railroad  Company y  15  H.  238. . .  .490. 

AoTiOK, 4 ;  Appeal ;  Fuoitiyes  from  Justice ;  Habeas  Corpus ;  Interest; 
Judgment,  &c.  2.  8 ;  Mandamus  ;  Pleading,  4.  5 ;  Practicb. 

CREDITOR'S  BILL. 
Equity,  5-9. 

CRIMINAL  LAW. 
Constitutional  Law,  2-4 ;  Courts  of  the  United  States,  8. 

CUSTOM  AND  USAGE. 

Proof  of  four  instances,  during  two  years,  in  which  a  bank  departed  from  the  lav 
merchant  as  to  the  time  of  giving  notice  to  an  indorser,  is  not  sufficient  to  estaUidi 
a  usage  binding  on  an  iudorser.    Adams  v.  Ofterback,  15  H.  539  -  -  •  -621. 

DAMAGES. 

In  a  suit  in  equity  for  an  injunction,  and  account  of  profits  of  a  patented  maclune, 
the  defendant  is  accountable  only  for  what  profits  he  actually  made,  not  for  vhat» 
by  diligence  and  skill  he  might  have  received.  Lunngston  v.  Woodworth,  15  H  546 
....624. 

Insurance;  REOOupiniNT. 

DEBT. 

In  an  action  of  debt,  the  ad  damnum  is  only  to  cover  interest  Huff  v.  Hutchmson, 
14  H.  586.... 854. 

DEBTOR  AND  CREDITOR. 

Equity,  5-9. 

DEED. 

An  antenuptial  contract  is  good,  inter  partes  from  the  time  of  its  execution,  withoot 
recording,  under  the  law  of  South  Carolina ;  and  if  recorded  afler  the  expiration 
of  three  months,  such  record  is  constructive  notice  to  creditors  and  purchasen 
from  the  time  it  was  made.    De  Lane  v.  Moore,  14  H.  258  •  •  •  •  168. 

Condition. 

DELAWARE  RIVER 

By  the  laws  of  Pennsylvania,  the  Delaware  is  a  public  navigable  river,  held  by  Penn- 
sylvania and  New  Jersey  in  trust  for  the  public  use ;  riparian  owners  have  no  title 
to  the  river,  or  any  right  to  obstruct  or  divert  its  waters,  except  by  license  from  the 
State;  and  it  was  held  in  this  case  that  the  license  of  the  plaintiffs  was  subject  to  the 
power  of  the  State  to  divert  the  water  for  public  improvements.  Rundle  ▼.  Ddth 
ware  and  Raritan  Canal  Company,  14  H.  80. . .  .48. 

DEMAND. 
Action,  1-8. 
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DESCENT  AND  DISTBIBUTION. 
Lex  Loci,  2. 

DEVISE  AND  LEGACY. 

1.  A  devise  to  trustees  and  thdr  heirs,  to  and  for  certain  uses  and  in  trust  to  preserve 
contingent  remainders,  gives  legal  estates  to  the  cestuis  que  use,  unless  the  perform- 
ance of  some  duty  by  the  trustees  requires  them  to  retain  the  legal  estate.  Webster 
V.  Cooper,  14  H.  488. . .  .296. 

2  A  devise  to  A  for  life,  remainder  to  her  sons,  as  tenants  in  common,  and  to  the  heirs 
of  their  bodies,  does  not  give  an  estate  tail  to  A  under  the  rule  in  Shelly's  case ;  for 
the  two  sons  cannot  take  an  estate  tail  by  descent  from  their  mother,  and  must  take 
as  purchasers,  if  at  all.    lb, 

8.  A  bequest  ^  of  all  my  effects "  may  be  so  controlled  by  the  associated  words,  the 
contents  of  the  will,  and  the  surrounding  circumstances,  as  not  to  have  their  full 
natural  effect.    Ennis  y.  Smith,  14  H.  400 . . .  .251. 

4.  By  the  law  of  France,  in  1816,  a  will  could  be  revoked  by  a  subsequent  will  or  an 
act  before  a  notary,  declaring  that  intention.    lb. 

5.  A  contract  by  a  testator,  after  making  his  will,  to  lease  land  for  ninety-nine  years, 
reserving  a  ground  rent,  with  the  right  to  the  lessee  to  extinguish  the  reversion  by 
payment  of  a  fixed  sum,  works  such  a  change  of  interest  as  revokes  the  devise. 
Bosley  v.  Bosletfs  Executrix,  14  H.  890-  •  •  •246. 

6.  Whether  a  residuary  clause  passes  land  the  specific  devise  whereof  was  revoked  by 
a  change  of  interest  by  act  of  the  testator  after  the  date  of  his  ^nil,  is  a  question  of 
intent,  to  be  decided  in  each  case,  upon  its  own  circumstances,    lb. 

7.  In  a  suit  by  the  heirs  of  McDonogh  to  set  aside  his  will,  it  was  hdd,  under  the  law 
of  Louisiana :  1.  That  the  cities  of  Baltimore  and  New  Orleans  were  legatees  with 
a  universal  title.  2.  That  they  were  corporatbns  capable  of  taking  this  title. 
8.  That  the  legacies  did  not  amount  to  substitutions,  or  Jidei  ccmmisscu  4.  That  the 
testator  could  define  the  use  and  destination  of  his  legacies,  while  he  declared  them 
to  be  for  the  poor^  and  for  such  objects  as  were  within  the  range  of  the  powers  and 
duties  of  the  cities.  5.  That  the  prohibitions  to  alienate,  and  other  conditions,  not 
possible,  or  contrary  to  the  laws,  are  as  if  not  written,  and  do  not  affiect  the  validity 
of  the  legacies.  6.  That,  as  in  Maryland,  a  Louisiana  corporation  would  be  allowed 
to  take  under  a  will,  so  under  this  will  Baltimore  may  take,  7.  That  if  any  invalid 
charge  is  made  on  the  legacies,  the  legacy  is  valid  and  freed  from  the  charge. 
McDonogh* $  Executors  v.  Murdogh,  15  H.  867*  •  •  •564. 

DISCLAIMEB. 
Pleading,  8. 

DISTRICT  OP  COLUMBIA. 
Executors,  &c 

DOMICILE. 
'  EVIDBNCB,  2 ;  Lxx  Loox. 

EJECTMENT. 

A  mere  intruder  cannot  enter  on  a  person  seised,  eject  him,  and,  when  sued,  qaesikm 
his  title,  or  set  up  an  outstanding  title  in  another;  the  prior  peaceable  possession  of 
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the  pLuntiff  is  enougb  to  enable  liim  to  recover  in  ejectment  against  one  having  no 
title.  Christy  v.  SeoU,  14  H.  282- •••188.  Same  r.  FmdUy,  14  H.  296- •••189. 
Same  v.  Young,  14  H.  296*  •  •  •  189.    Same  t.  Henley,  14  H.  297^  •  •  •189. 

Equttt,  9. 

EQuirr. 

L  Thongb  a  court  of  cliancery,  having  jarisdictton  th  penonam,  may  exerdse  its  juris- 
diction in  a  case  of  contract,  fraud,  or  trust,  concerning  land  out  of  its  jurisdiction, 
it  cannot  make  a  decree  to  restrain,  or  give  compensation  for  a  nuisance,  or  tort  to 
real  property  Ijing  in  another  jurisdiction ;  and  of  this  character  is  a  bill,  hj  one 
railroad  corporation,  to  restrain  another  from  doing  acts  continually  injurious  to  the 
estate  and  franchise  of  the*  complainants,  by  crossing  their  railroad  and  intruding 
within  their  exclusive  limits.  Northern  Indiana  Railroad  Company  t.  Michigan 
Central  Railroad  Company,  15  H.  2SS-  •  •  '490. 

2.  If  a  bill  charges  actual  fraud  and  designed  imposition,  and  prays  for  relief  on  that 
ground, under  the  prayer  for  general  relief  the  complainant  cannot  rely  on  circum- 
stances which  may  amount  to  a  case  for  relief  under  a  distinct  head  of  equity,  thou^ 
those  circumstances  substantially  appear  in  the  bill,  being  charged  there  as  aiding  to 
make  out  the  case  of  actual  fraud.    Eyre  v.  Potter,  15  H.  42*  •  •  •898. 

8.  This  rule  applied  to  a  purchase  from  a  widow,  by  her  step-«on.    lb, 

4.  Mere  inadequacy  of  consideration,  unless  extremely  gross,  does  not,  per  te,  prove 
fraud,  or  mistake.    lb. 

5.  Though  some  special  case  must  be  made  to  authorize  a  bill  by  a  creditor  agunst  an 
administrator  of  the  deceased  debtor,  and  a  third  person  having  assets  of  the  deceased, 
to  subject  those  assets  to  the  payment  of  his  debt,  yet  it  is  not  necessary  to  charge 
collusion  between  the  defendants ;  it  is  enough  that  the  third  person  held  all  the 
property  of  the  deceased  under  a  secret  trust  in  fraud  of  creditors ;  insists  on  retain- 
ing the  property  to  his  own  use ;  that  the  administrator  has  not  proceeded  against 
him  for  the  space  of  about  two  years,  and  resists  the  biU  by  relying  on  the  statute  of 
limitations.    Hagan  v.  Walker,  14  H.  29*  •  •  •I?. 

6.  In  such  a  case  the  court  has  original  jurisdiction,  and  does  not 'act  merely  to  aid  an 
execution  at  law ;  therefore,  it  is  not  necessary  for  the  creditor  to  show  that  he  baa 
a  judgment  lien  on  the  property,  or  that  if  the  fraudulent  title  were  removed  he 
could  at  once  proceed  to  levy  an  execution,  as  would  be  indispensable  if  the  anciDaiy 
jurisdiction  was  appealed  to.    lb. 

7.  Where  it  is  the  object  of  the  bill  to  procure  a  sale  of  land  and  subject  the  proceeds 
to  the  payment  of  the  complainant's  debt,  a  prior  encumbrancer  is  a  necessary  party ; 
but  where  the  existence  of  the  prior  encumbrance  is  admitted,  and  the  complainant 
seeks  only  for  a  sale  subject  thereto,  tbe  court  may,  and  in  a  case  where  his  joinder 
would  defeat  the  jurisdiction,  will  decree  such  a  sale,  in  the  absence  of  the  prior 
encumbrancer,    lb. 

8.  One  having  a  judgment  lien  on  land  of  his  debtor,  which  is  in  the  possesaon  of  a 
receiver,  appointed  by  a  court  of  chancery  under  a  bill  by  a  creditor  against  the 
debtor  and  a  third  person,  to  set  aside  a  conveyance  to  the  latter  upon  the  ground 
of  fraud  as  against  creditors,  cannot  proceed  to  levy  his  execution,  if  be  have  notice 
of  the  fact  that  the  property  is  in  the  custody  of  the  law ;  he  must  apply  to  the  court 
of  chancery,  which  will  take  care  to  protect  his  interest,  in  making  a  sale,  or  in  dis* 
tributing  the  proceeds.     Wisioall  v.  Sampson,  14  H.  52*  •  •  •82. 

9.  If  the  judgment  creditor  afler  making  his  levy,  does  apply  to  the  court  of  chancery, 
and  pray  that  efiect  may  be  allowed  to  his  title,  and  the  court  adjudges  his  tide 
invalid,  this  is  res  judicata,  and  binds  his  title  in  an  action  of  ejectment,    lb. 

10.  The  complainants  alleged  that  an  owner  of  lands  had  a  disposition  to  sell  to  tiieBi 
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ibr  lesB  than  to  otbers,  and  that  they  had  been  fraudulently  deprired  of  the  benefit 
of  this  good-will  for  less  than  its  yalue,  by  the  defendants ;  hddt  that  to  obtain  relief 
the  complainants  must  not  only  prove  un&ir  practice,  but  that  they  had  been  de- 
prived of  something  for  less  than  its  true  value ;  —  bill  dismissed.  Garrow  v.  Davis^ 
15lL272--*-510. 

11.  Equity  will  not  relieve  against  a  judgment  at  law,  where  the  defendant  had  a  legal 
defence,  which  he  omitted  to  set  up,  and  does  not  satis&ctorily  account  for  such 
omission ;  nor  where  the  defence  is,  that  the  contract  on  which  the  judgment  rests* 
was  made  in  violation  of  a  statute.    Sample  v.  Barnes,  14  H.  70. . .  .40. 

12.  Equity  will  not  relieve  the  defendant  from  a  judgment  at  law,  recovered  afler  he 
appeared  and  pleaded,  on  the  ground  that  the  marshal  made  a  false  return.  Walker 
V.  Rolfbins,  14  H.  584*  •  •  •852. 

13.  Persons  under  no  disability,  who  slept  upon  their  rights  under  a  marriage  settlement 
for  a  period  more  than  thirty  years,  cannot  have  the  aid  of  a  court  of  equity  to  assist 
them,  especially  against  executors  who  have  acted  in  good  faith.  DeLane  v.  Moore, 
14H.258-*--16S. 

Courts  ov  thr  United  States,  9 ;  Judgment,  &c.  1 ;  Lien,  8 ;  Parties  ;  Pub- 
lic Lands,  20;  Trust. 

EVIDENCE. 

1.  Principles  upon  which  secondary  evidence  of  written  papers  is  adndtted.  DeLane 
V.  Moore,  14  H.  258 ....  168. 

2.  Rules  concerning  the  evidence  of  domicile,  stated.  Ennia  y.  Smithy  14  H.  400*  •  •  • 
251. 

3.  A  copy  of  the  civil  code  of  France,  presented  to  the  supreme  court  of  the  United 
States,  by  ** Le  Oarde  dee  Sceaux  de  France"  was  held  to  be  admissible  evidence  of 
the  written  laws  of  France.    1  b, 

4.  A  decree  of  the  court  of  nobility  of  the  government  of  Grodnoi  and  another  of  tEe 
court  of  Kobryn,  in  Russian  Lithuania,  those  tribanab  being  proved  to  have  jurisdic- 
tion, are  evidence  of  a  pedigree  —  they  are  judgments  in  rem,    lb. 

Condition,  2;  Custom,  &c.;  Exoeptions,  2;  Frauds,  &c.;  Patent,  2;  Plbaik 

ING,  4.  5. ;  Recoupment  ;  Waiver,  1. 

EXCEPTIONS. 

1.  It  must  appear  by  the  record  that  an  exception  to  instructions  was  taken  while  the* 
jury  were  at  the  bar,  otherwise  error  cannot  be  assigned  thereon.  Phelps  v.  Mayer^. 
15  H.  160 452. 

2.  If  evidence  was  properly  rejected,  it  is  of  no  importance  here,  that  an  insufficient 
reason  for  rejecting  it  was  given.     Silsby  v.  Foote,  14  H.  218*  •  •  •  148. 

Waiver,  2. 

EXECUTION. 

1.  The  act  of  May  7, 1800,  §  8,  (2  Stats,  at  Lai^  61,)  does  not  so  far  repeal  the  28th 
section  of  the  judiciary  act  of  1 789,  (1  Stats,  at  Large,  87,)  that  a  sale  on  a  venditioni 
exponas,  by  a  marshal,  afber  he  had  been  removed  from  office,  was  void.  DooUttl^e 
Lessee  v.  Bryan,  14  H.  568-  •  •  -842. 

2.  A  debtor,  arrested  on  a  ca.  sa.  agreed  with  the  creditor  to  make  up  an  issue,  upon 
the  question  whether  he  had  the  means  of  paying  the  debt,  and  to  give  security  to 
abide  the  event ;  this  he  did,  and  was  discharged  from  arrest,  under  the  agreement 
which  was  ^  without  prejudice  to  the  plaintiff's  rights,  ^c."    Beld^  1.  That  the 
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charge  from  the  ea.  ta.  left  notiidng  to  ike  creditor  save  the  agreement  and  iti  fruits; 
2.  That  the  saving  ''  without  prejudice,  &c.,  meant  prejudice  to  the  creditor's  rights 
under  the  agreement,  not  to  his  rights  as  a  judgment  creditor  to  proceed  against  the 
person  or  property  of  the  debtor  under  a  new  execution.  3.  That  by  the  dischaige 
on  the  ca.  sa,  the  judgment  was  extinguished.  Magniac  v.  Thompson^  15  H.  281 
...  .515. 

CoFTRiOHT ;  Equity,  6.  8.  9 ;  Liek,  2. 

EXECUTORS  AND  ADMmiSTRATORS. 

lliough  an  executor  of  an  administrator,  who  is  also  administrator  de  bonis  nan  of  the 
intestate,  is  responsible  as  executor  under  the  law  of  Maryland,  for  assets  of  the  in- 
testate which  the  executor  had  collected,  and  is  not  responsible  therefor  as  adminis- 
trator de  bonis  non,  yet  if  he  render  an  account  of  them  to  the  orphans'  court  for  the 
District  of  Columbia,  as  administrator  de  bonis  non,  and  subsequent!}',  that  court, 
under  the  act  of  February  20,  1846,  ^  8,  (9  Stats,  at  Large  4,)  compels  him  to  give 
further  security  by  bonds,  his  sureties,  upon  the  further  bonds,  so  taken,  are  liable 
for  what  was  thus  shown  by  his  accounts  to  be  in  his  hands  as  administrator  de  hanU 
nan.    Ennis  v.  Smith,  14  H.  400 251. 

Equity,  18. 
EXTRADITION. 

FUOITIVEB  FROM  JUSTICB. 

FLORIDA, 
Courts  of  thb  United  States,  6. 

FOREIGN  ATTACHMENT. 

The  assignee  of  a  chose  m  action,  who  is  a  creditor  and  not  a  debtor  of  the  principal 
defendant  in  a  process  of  garnishment,  and  who  took  the  assignment  to  secure  his 
claim,  is  not  liable  to  that  process  under  the  law  of  Maryland,  and  may  truly  answer 
that  he  had  not  in  his  hands  any  thing  belonging  to  the  principal  debtor.  l}eacan 
V.  Oliver,  14  H.  610 865. 

FOREIGN  LAWS. 
Evidence,  8. 

FRANCE. 
Devise,  &c.  4 ;  Public  Lands,  5-7. 18-15« 

FRAUD. 
Equity,  2-6. 10;  Trust. 

FRAUDS,  STATUTE  OF. 

The  following  memorandum  of  a  contract  of  sale  of  merchandise,  accompanied  by 
extraneous  evidence  explanatory  of  its  terms,  was  held  sufficient  under  the  statute 
of  frauds:  <*  September  19,  W.  W.  Goddard,  12  mos.  800  bales  S.  F.  drills,  7|; 
100  cases  blues  do.  Sf.  Credit  to  commence  when  ship  sails ;  not  after  December  1, — 
delivered  free  of  chai^  for  truckage.    The  blues,  if  color  sadsfiictory  to  purchaser. 

(Signed,)         R.  M.  M. 
W.  W.  G." 
Salmon  Falls  Manufacturing  Company  v.  Chddard,  14  EL  446. .  •  .276. 
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FRAUDULENT  CONVEYANCE. 
Equity,  5-9. 

FUGITIVES  FROM  JUSTICE. 

Where  ft  marabal  of  the  United  States,  under  an  order  of  ft  oommisnoner,  held  the 
petitioner,  for  the  purpose  of  making  extradition  of  him  as  a  fugitive  from  justice 
under  the  treaty  between  the  United  States  and  Great  Britain ;  and,  upon  a  habeas 
corpus,  a  circuit  court  of  the  United  States  held  the  commissioner's  proceedings 
legal ;  on  application  to  this  court,  for  a  writ  of  Juibeas  corpus.  Justices  M'Lean, 
Wayne,  Catron,  and  Grier  held  the  decision  of  the  circuit  court  to  be  correct  The 
Chief  Justice  and  Justices  Daniel  and  Nelson  held  the  decision  to  be  erroneous.  Mr. 
Justice  Curtis  held  that  this  court  had  not  jurisdiction  to  issue  a  writ  of  habeojs  ear^ 
pus  in  such  a  case.    In  re  Kdine,  14  H.  108 . .  •  .68. 

FUGITIVES  FROM  SERVICE,  && 

COHBTITUTIONAL  LaW,  2.  8. 

GRANT. 
Cobfobation;  Public  LAin>s,  8;  Sba. 

GUARDIAN. 
Fabsnt  Aia>  Child. 

HABEAS  CORPUa 

A  single  justice  in  vacation,  cannot  issue  a  writ  of  habeas  corpuSf  and  remit  the 
here  for  decision.    In  re  Koine,  14  H.  108 ... .  68. 

FuaiTIYES  FBOM  JUBTICB. 

HEIR. 
Joint-Stock  Compant. 

HUSBAND  AND  WIFE. 
Deed  ;  Lex  Loci,  1. 

INADEQUACY  OF  CONSIDERATION. 

Equity,  4. 

INDIANA. 
Lien,  2. 

INDIANS. 

COUBTS  09  THE  UNITED  STATES,  8 ;  PUBLIO  LaNDS,  16. 

INDICTMENT. 

CoUBTS  OF  THE  UNITED  STATES,  H. 

INJUNCTION. 
Equitt,  1. 

INSOLVENT. 
LiSNi  2. 
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INSUKANCE. 
Damages  decreed  by  a  court  of  admiralty  to  be  a  lien  on  the  reaBel  insured,  by  reason 
of  a  colliaon  produced  by  the  negligence  of  those  who  navigated  that  vessel,  cannoi 
be  recovered,  under  a  policy,  insuring  against  the  usual  perils,  and  including  bar- 
zatoy.    General  MiUual  Insurance  Company  t.  Shenooad,  14  H.  S51.  • .  .S21. 

INTEREST. 

The  rules  of  this  court  allowing  interest  on  judgments  and  deezees,  explained.  Per' 
kins  y.  Faumi^uet,  U  H.  828. . .  .201. 

INTERNATIONAL  LAW. 
Contract,  1. 

JOINDER  OF  FARTIEa 
CoxjBTS  09  THE  Ukited  StatbS|  9 ;  EquiTT^  7 ;  Pabtixs. 

JOINT-STOCK  COMPANY. 

Where  the  members  of  an  association  agree  to  vest  the  legal  title  to  their  property  in 
managers  and  trustees,  to  be  held  and  managed  pursuant  to  certain  articles,  by  one  of 
which  it  is  stipulated  that  each  member  should  have  a  comfortable  support  during 
his  life,  but  each  renounced  all  individual  ownership ;  held,  upon  the  hcts  and 
agreements  in  the  case,  that  the  heirs  of  a  deceased  member,  who,  during  his  life, 
continued  to  be  a  member  of  the  association  and  to  receive  its  benefits,  had  no  title. 
Ooesele  v.  Bimder,  14  H.  589-  • « -S67, 

JUDGMENT  AND  DECREE. 

1.  A  court  of  equity  may  set  aside  a  final  decree  at  the  same  term  in  which  it  was 
rendered.    Doss  v.  Tyachj  14  H.  297 189. 

%  The  circuit  court  may  set  aside  a  judgment  of  a  former  tenn,  rendered  on  default  of 
a  defendant  who  had  no  notice  of  the  action ;  such  a  judgment  being  merely  void, 
the  court  has  power  summarily  to  declare  it  to  be  inoperative,  and  to  stop  all  pro- 
ceedings under  it    Harris  v.  Hardeman,  14  H.  884 ....  206. 

8.  A  judgment  of  a  court  of  the  United  States,  though  voidable  for  error,  cannot  be 
impeached  collaterally ;  it  is  valid  and  binding  until  reversed  by  a  writ  of  error. 
Huffy.  Hutchinson,  14  H.  586. . .  .854. 

4.  A  judgment  on  a  bond  will  not  be  reversed,  because  the  verdict  is  for  the  amount 
jusdy  due,  instead  of  the  penalty,  which  is  for  a  greater  sum.    lb. 

Appeal,  2;  Coubts  of  the  Uihted  States,  9;  Equity,  5-9. 11. 12;  Evidencsb, 
4 ;  Execution,  2 ;  Interest  ;  Lien,  2 ;  Limitations  of  SuitSi  1 ;  Mandamus, 
2 ;  Public  Lands,  10. 18. 

.  JUKISBICTION. 
Action,  4;  Equity;  Pleadeng,  4.  5 ;  Texas;  Waiybr,  8. 

JURY. 

If  a  juror  become  physically  unable  to  act,  after  a  case  is  opened  by  the  plaintill  s 
counsel,  it  is  within  the  discretion  of  the  court  to  treat  the  withdrawal  of  the  juror 
as  a  vacancy  in  a  still  existing  panel,  or  as  breaking  up  the  panel,  if  the  plaintiff 
does  not  object,  and  the  defendant,  though  objecting,  does  not  make  known  to  tb* 
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eonrt  Ik  desire  to  be  restored  to  anj  right  of  challenge  of  the  remainmg  eleven 
jnron.    SOOp  t.  JPoote,  14  H.  218. . .  .148. 

Patent,  8. 

LACHEa 
Equity,  18. 

LAPSE  OF  TIME. 
Equity,  18. 

LAW  AND  PACT. 
Patent,  8. 

LEX  LOCI. 

1  An  antenuptial  contract,  duly  made  and  recorded  in  the  State  where  the  parties 
reside,  and  where  the  property  is,  continaes  to  bind  that  property  as  against  creditors 
and  purchasers  on  its  subsequent  removal  to  another  State.  De  Lane  t.  Moore^  14 
H.  258 168. 

2.  In  cases  of  intestacy,  personal  property  is  distributable  according  to  the  law  of  the 
testator's  domicile.    Ennia  t.  Smithy  14  H.  400. . .  .251. 

LICENSE. 
CoNiSACT,  8 ;  Dblawabs  Riyeb. 

LIEN. 

1.  The  act  of  congress  of  March  2, 1888,  (4  Stats,  at  Laige,  659,)  does  not  secure  a 
lien  on  a  building  to  one  who  contracts  with  the  owner  of  the  land  to  erect  the  build- 
ing, but  only  to  mechanics  and  material-men,  who  supply  materials  and  perform 
work  on  the  building.     Winder  v.  QddweU,  14  H.  434 272. 

2.  When  three  judgments  were  entered  on  the  same  day  against  a  debtor  in  the  circuit 
court  of  the  United  States  for  Indiana,  each  of  which  operated  as  a  lien  on  land ; 
held^  that  the  creditor  who  took  out  a  ca.  so,  and  levied  it  on  the  body  of  the  debtor, 

'  thus  postponed  his  lien  to  that  of  each  of  the  others ;  and  that  the  <^schaxge  of  the 
debtor  under  the  insolvent  law  of  Indiana,  did  not  affect  the  relative  priority  of 

these  liens.    RockkUl  v.  Hannaj  15  H.  189 464. 

8.  An  agreement  to  allow  an  agent  five  per  centum  of  the  amount  which  should  be 
recovered  under  a  claim  on  a  foreign  government,  gives  a  lien  on  the  fund  to  that 
extent,  ai\d  congress  having  provided  for  suits  to  try  the  title  to. such  funds  in  the 
treasury,  a  court  of  equity  has  jurisdiction.     WyHe  v.  Coxe^  15  H.  415*  •  •  •580. 

^  Equity,  6-9 ;  Insurance. 

LIMITATIONS  OP  SUITa 

1.  The  statute  of  Missxsrippi  limiting  suits  on  judgments  recovered  out  of  that  State, 
did  not  apply  to  judgments  recovered  before  its  passage ;  nor  did  it  have  reference 
to  the  interval  before  the  trial,  but  before  action  brought  Murray  y.  Gibson^  15  H. 
421... -588. 

2.  An  act  of  the  legislature  of  Maine,  which  so  changes  the  law  of  disseisin  as  to  bar  a 
legal  title,  which  is  good  and  valid  at  the  time  of  the  passage  of  the  act,  is  inoperative 
as  against  such  a  title,  becanse  in  conflict  with  the  constitution  of  the  State.  Webiter 
T.  Cocperi  14  H.  488*  •  •  •  296. 

Pabtnbbship. 
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LOmSIANA. 
CoKDiTiOK,  2;  Devise,  &c  7 ;  Parent  and  Child;  Waiybb,  S. 

MAINE. 
Limitations  of  Suits,  2. 

MANDAMUS. 

1.  The  power  of  deciding  on  the  sufficiency  of  an  affidavit  to  hold  to  bsul,  and  on  the 
amount  of  bail,  is  part  of  the  judicial  power  of  the  circuit  court,  and  a  mandamus 
does  not  lie  to  reexamine  such  decision.    Ex  parte  Taylor^  14  H.  d<  •  •  -3. 

3.  The  refusal  of  a  circuit  court  to  fill  a  blank  in  its  judgment,  with  the  amount  of  oosts, 
after  the  mandate  of  this  court  affirming  its  judgment  had  been  received,  is  not 
ground  for  a  mandamus;  for  it  was  an  exercise  of  its  judicial  power.  Ex  parte 
Jfony,  U  H.  24*  •  •  •  18. 

MANDATE. 
Appeal,  1. 

MARSHAL. 
Courts  of  the  United  States,  7 ;  Execution  1. 

MARYLAND. 
Executors,  &c.  ;  Foreign  Attachment. 

MASTER  AND  SERVANT. 

1.  One  who,  being  lawfully  on  the  defendants'  railroad,  was  injured  by  the  gross  negli- 
gence of  one  of  their  servants,  is  entitled  to  an  action  for  his  damages,  though  he 
was  a  stockholder  in  the  corporation,  was  riding  by  invitation  of  the  president,  pay- 
ing no  fare,  and  not  in  the  usual  passenger  cars.  Philaddphia  and  Reading  RaU" 
road  Company  v.  Derby ^  14  H.  468*  •  •  •291. 

2.  If  a  servant  of  a  railroad  corporation,  in  the  course  of  his  employment,  disobeys  an 
express  order  of  his  employers,  and  thereby  produces  a  collision,  his  employers 
responsible  to  a  person  injured.    Ih. 

MISSISSIPPI 
Limitations  of  Suits,  1. 

MISSOURL 
Public  Lands,  5. 

MISTAKE. 
Equity,  4. 

,  NEW  JERSEY. 

Sea. 

NOTICE. 

DVEIK 
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NUISANCE. 
Equity,  1. 

omo. 

Taxes. 

PARENT  AND  CHILD. 

Neither  under  the  kw  of  Texas  or  Louisiana,  could  a  father  coavey  the  title  of  his 
minor  child,  without  permission  from  some  tribunal  Hbyt  v.  Hammekin^  14  H.  846 
... .216. 

PARTIES. 

An  objection  to  the  joinder  of  an  assignor,  with  an  asngnee,  as  complainant  in  a  bill, 
comes  too  late  on  an  appeal    Livingston  y.  Woodwarth^  15  H.  546*  •  •  •624. 

Courts  of  the  United  States,  9 ;  Equity,  7 ;  Public  Lakds,  10. 12. 

PARTITION. 
Joint-Stock  Company. 

PARTNERSHIP. 

1 .  Two  partners,  residing  in  countries  distant  from  each  other,  after  the  expiration  of 
their  partnership,  through  the  agency  of  a  third  person,  adjusted  and  settled  their 
accounts ;  and  in  so  doing,  there  was  put  to  the  credit  of  one  of  them,  a  sum,  to 
cover  a  liability  he  was  under  for  the  firm,  as  a  surety  on  custom-house  bonds. 
Subsequently,  by  the  election  of  the  government  to  take  a  joint-judgment  on  the 
bonds,  and  by  the  death  of  the  surety,  his  estate  was  exonerated.  Held,  that  the 
other  partner  could  not  recover  back  one  half  the  money.  Bispham  v.  Price,  1 5 
H.  162 453. 

2.  The  exception  of  merchants'  accounts  in  the  statute  of  limitations,  if  it  applies  to 
accounts  of  partners,  inter  sese,  does  not  include  their  stated  accounts.    lb, 

8.  That  statute  was  a  bar  in  this  case.    lb, 

Joint-Stock  Company. 

PATENT. 

1.  Distinction  between  a  patent  for  a  machine,  and  one  for  a  process,  expkuned. 
Coming  v.  Burden,  15  H.  252. . .  .508. 

2.  If  a  patent  has  been  granted  to  the  defendant  for  what  he  uses,  he  may  put  it  in 
evidence  in  an  action  for  an  infringement,    lb. 

8.  A  question  of  &ct  respecting  an  infringement  of  a  patent  Brooks  v.  Fiske,  15  H. 
212 471. 

4.  Action  for  infringing  letters-patent  Under  a  claim  of  "  the  combination  of  the 
above-described  parts,  namely,  the  core  and  bridge,  or  guide-piece,  the  chamber  and 
the  die,  when  used  to  form  pipes  of  metal,  under  heat  and  pressure,  in  the  manner 
set  forth,  or  in  any  other  manner  substantially  the  same."  Held,  that,  to  support 
this  patent,  it  was  not  sufficient  that  the  patentee  had  discovered  a  new  property  m 
lead,  by  means  of  which  the  above-described  machinery  could  be  used  to  form  a  new 
species  of  lead  pipe ;  that  the  described  combination  of  machinery  must  be  novel 
Le  Roy  v.  Tatham,  14  H.  156 108. 

6.  The  plaintiff's  patent  was  for  making  the  body  of  a  burden  car  in  the  form  of  the 
frustum  of  a  cone,  whereby  certain  mechanical  principles  were  introduced  and 
made  operative,  and  a  new  and  useful  result  produced.    Heid^  1.  That  though  ha 
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bad  described  no  form,  save  a  mathematically  exact  frostom  of  a  cone,  his  patent 
covered  also  such  variations  of  form  as  sabstantially  embodied  his  mode  of  opera- 
tion, and  thereby  attained  the  same  kind  of  result  Winafis  y.  Denmead,  15  H.  S30 
. . .  .545. 

6.  Where  one  particular  geometrical  form  alone,  is  capable  of  embodying  the  Inven- 
tion, that  form  must  be  used,  to  amount  to  an  infringement ;  cUiter,  where  that  form 
is  the  best,  but  other  forms  may  and  do  embody  the  invention,    id. 

7.  Principles  of  construction  of  specifications,    lb, 

8.  A  claim  of  a  combination,  which  does  not  point  out  the  particular  elements  which 
constitute  the  combination,  but  declares  that  it  is  made  up  of  so  much  of  the  de- 
scribed machinery  as  produces  a  particular  result,  may  be,  and  in  this  case,  was  su^ 
ficient ;  and  under  such  a  claim  it  is  proper  for  the  judge  to  instruct  the  jury  that 
it  is  a  claim  for  a  combination,  and  that  they  are  to  find  what  described  parts  are 
essential  to  the  result,  and  that  these  are  the  elements  of  the  combination.  SiUhy  v. 
Foote,  UH.  218 148. 

9.  A  reference  to  lire's  dictionary,  without  specifying  any  page,  article,  or  subject 
therein,  is  not  a  sufficient  notice  of  special  matter,  under  the  15th  section  of  the 
patent  act  of  July  4, 1836,  (5  Stats,  at  Large,  123.)    lb. 

10.  Burden's  patent  for  a  bending  lever,  in  a  machine  for  making  hook-headed  spikes, 
held  to  be  valid.     Troy  Iron  and  Nail  Factory  v.  Coming^  14  H.  193 ISO. 

11.  Morse  was  the  original  and  first  inventor  of  a  magnetic  telegraph,  capable  of  record- 
ing signs  at  a  distance.     (/ReUly  v.  Morse^  15  H.  62. . .  .402. 

12.  K  he  had  been  preceded  by  one  of  the  European  inventions,  not  patented,  or 
described  in  a  printed  publication,  his  patent  would  still  be  valid.    lb. 

18.  Inquiries  made,  or  information  or  advice  received,  by  a  patentee  firom  men  of 
science,  do  not  impair  his  claim  to  an  invention  actually  made  by  him.    lb. 

14.  It  is  to  be  presumed,  that  the  reissued  patent  is  for  the  same  invention  as  the  ori^ 
inal  patent    lb. 

15.  Differences  in  the  description,  or  specification  of  claims,  are  consistent  with  the 
identity  of  the  thing  designed  to  be  patented  in  both  patents;  it  being  one  object  of 
allowing  a  surrender,  to  correct,  by  changing,  the  description,  or  the  claim,  or  both. 
lb. 

16.  One  dsum,  construed  to  include  every  improvement — in  which  the  motive-power 
is  the  electric  or  galvanic  current,  and  the  result  is  the  marking  or  printing  intelli- 
gible characters,  signs,  or  letters  at  a  distance— was  held  to  be  broader  than  the 
patent  laws  allow,  and  invalid,    lb. 

1 7.  Though  a  patentee  has  not  disclaimed  what  the  court  holds  to  be  invalid,  if  his 
claim  to  it  had  been  sanctioned  by  the  patent  office  and  by  a  circuit  court,  his 
neglect  is  not  unreasonable,    lb. 

18.  Though  a  separate  invention  was  covered  by  one  of  the  claims  in  a  surrendered 
patent,  if  that  cUim  was  void  as  there  made,  the  patentee  may  take  a  distinct  patent 
therefor.    lb. 

19.  An  American  patent  is  not  invalid  because,  on  its  fiice,  it  does  not  run  for  the 
same  time  as  a  previous  foreign  patent,  taken  by  the  patentee  for  the  same  iaven- 
tion.    lb. 

iO.  Though  a  disclaimer,  under  the  7th  section  of  the  act  of  March  8, 1837,  (5  Stats, 
at  Liarge,  193,)  must  state  the  extent  of  the  interest  of  him  who  disclaims,  if  it  state 
that  he  is  the  patentee,  the  implication  that  he  owns  the  whole  interest,  is  sufficient 
SUsby  V.  Foole,  14  H.  218 143. 

tl.  One  in  the  lawful  use  and  ownership  of  a  patented  machine,  at  the  time  of  the  ex* 
piration  of  extended  letters-patent,  may  lawfully  continue  to  use  that  identical 
machine,  though  thf  term  of  the  letters-patent  has  been  still  further  extended  by  a 
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fpecial  act  of  congress,  there  being  nothing  in  that  act  to  deprive  lum  of  this  right 
Bloomer  t.  McQuewan^  U  H.  538-  •  •  •326. 
Action,  1-3;  Contbaot,3;  Damaobs;  Fracticx,  2;  Public  LAin>8, 17. 18.  20. 

PAYMENT. 

A  check  on  a  bank  which  does  not  pay  specie,  drawn  on  account  of  a  debt  due  to  the 
drawer  from  the  bank  for  labor,  though  exchanged  by  the  taker  for  a  certificate  of 
deposit,  is  not  payment,  unless  the  drawer  and  taker  so  agreed.    Doumey  t.  £{tdbs» 

14  H.  240 156.  , 

BonD,  3. 

PEDIGREE. 

EviDICNCBy  4. 

PENNSYLVANIA. 

DlULAWABE  RiVKB. 

PLEADING. 

1.  A  plea  which  avers  that  the  evidence  of  the  pkuntiffis  so  and  so,  and  then  proceeds 

to  answer  it,  is  bad.     Christy  v.  Scott,  14  H.  282 183.    Sanu  v.  FifuUey,  14  H. 

296*  •  •  -189.    Same  v.  Young,  14  H.  296. . .  .189.    Same  r.  Henley,  14  H.  297. . . . 
189. 

2.  If  the  defendant  has  a  defence,  provided  the  plaintiff  claim  under  a  particular  title, 
and  is  obliged  to  plead  such  defence  specially,  he  may  aver  in  his  plea  that  the 
plaintiff  does  so  claim,  and  then  state  his  defence  to  that  title ;  in  such  case,  the  al- 
legation concerning  the  pkuntiff's  title,  is  traversable.    lb.    lb.    lb.    lb, 

8.  If  a  disclaimer  of  part,  and  plea  to  the  rest,  is  so  vague  that  the  disclaimer  may 
cover  the  land  demanded,  the  plea  is  bad.    75.    lb.    lb.    lb. 

4.  If  the  record  contains  sufficient  averments  of  citizenship  to  give  the  court  jurisdic- 
tion, the  defendant  must  traverse  them  by  a  proper  plea  to  the  jurisdiction ;  and  the 
burden  of  proof  is  on  him  to  disprove  those  averments.  If  he  plead  to  the  merits, 
the  jurisdiction  is  admitted.    Skt^ppard  v.  Graves,  14  H.  505 . .  •  .305. 

5.  The  next  preceding  decision,  Sheppard  v.  Graves,  14  H.  506,  applied  to  this  case. 
Sheppard  v.  Graves,  14  H.  512.  • .  .809. 

6.  A  writ  of  sdre  facias  contains  traversable  fiicts,  and  the  plea  is  properiy  to  the  writ 
Winder  v.  CaldweU,  14  H.  434-  •  •  -272. 

Bond,  3 ;  Coubts  of  the  United  States,  2.  6 ;  Debt  ;  Praotige,  2 ;  Ysrdiot. 

PRACTICE. 

1.  No  reargument  will  be  heard  by  this  court  in  any  case  in  which  a  decision  has  been 
made,  unless  some  member  of  the  court,  who  concurred  in  the  judgment,  desires  it, 
and  then  it  will  be  ordered  without  waiting  for  the  application  of  counsel.  And  this 
rule  applies  to  cases  where  the  court  was  equally  divided.  Browti  v.  Aspden,  14  H. 
25" • • •14. 

t.  Where  the  principles  governing  a  patent  cause  had  been  settled  by  this  court,  they 
declined  to  hear  an  argument  on  technical  questions  of  pleading,  arising  in  another 
case,  under  the  same  patent,  and  certified  to  this  court  by  the  judges  of  a  circuit 
court     Smith  v.  Ely,  15  H.  137 448. 

Courts  of  the  UinTED  States,  1.  2;  Judgment,  &c.  1.  2;  Jubt. 

PRESCRIPTION. 
Condition,  2. 
VOL.  xz«  55 
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PUBLIC  LANDS. 

1.  A  complete  Spanish  title  will  not  support  a  petition  under  the  act  of  May  26, 1824, 
(4  Stats,  at  Large,  52.)     United  States  y.  RoseUus^  15  H.  86-  •  •  -SSd. 

2.  Under  the  eleventh  section  of  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  55,) 
compensation  for  lands  sold  by  the  United  States,  could  not  be  made,  if  the  peti- 
tioner claimed  under  a  perfect  title.    lb,  15  U.  31**  •  •  •SSS. 

8.  Where  a  part  of  the  land  claimed  under  a  Spanish  title  was  granted  to,  and  accepted 
by  the  claimant,  by  an  act  of  congress,  without  any  saving  of  the  residue  of  his 
claim,  this  must  be  taken  to  have  satisfied  his  whole  claim  upon  the  equity  of  the 
United  States.    lb. 

4.  If  the  grantee  had  a  perfect  legal  title  under  a  Spanish  grant,  or  an  act  of  congress, 
he  could  not  maintain  a  petition  under  the  land  acts  of  1824  and  1844,  (5  Stats,  at 
Large,  676.)     lb. 

5.  After  May  26, 1829,  and  before  July  9,  1832,  lands  in  Missouri,  to  which  imperfect 
French  or  Spanish  titles  existed,  were  not  reserved  from  sale,  and  were  liable  to  be 
appropriated  to  the  use  of  that  State  under  the  authority  of  the  act  of  March  6, 
1820,  (8  Stats,  at  Large,  545,)  and  a  title  acquired  by  such  selection,  and  sold  by 
virtue  of  the  act  of  March  3,  1881,  (4  Stats,  at  Large,  492,)  is  valid  as  against  a 
subsequently  confirmed  Spanish  title.    Delauriere  v.  Emisan,  15  H.  525-  •  -  '618. 

6.  The  rule,  that  a  complete  French  title  will  not  support  a  petition  under  the  act  of 
May  26,  1824,  (4  Stats,  at  Large,  52,)  affirmed.  United  States  y.  Ducros,  15  H.  88 
...  .o«)l. 

7.  A  French  grant  of  a  lot  running  back  to  a  lake  was  not  confirmed  by  the  Spanish 
governor,  merely  because  he  acted  quasi-judicially  on  an  inventory  of  the  deceased 
grantee's  estate,  which  mentioned  the  land  as  running  back  to  the  lake.    lb. 

8.  Grants  by  the  military  commander  of  the  Spanish  post  at  Nacogdoches,  for  the  pmv 
pose  of  grazing,  fitted  and  used  for  that  object,  and  having  legally  defined  limits,  held 
sufficient  to  confer  an  equitable  title,  calling  for  confirmation  by  this  court  United 
States  V.  Davenport's  Heirs,  15  H.  1  •  •  •  •868. 

9.  Though  the  petition  call  the  title  perfect,  yet  it  being  apparent,  from  the  fiicts  stated 
in  the  petition,  that  it  emanated  from  a  commander  of  a  military  post,  who  could 
confer  only  an  incipient,  and  not  a  complete  title,  according  to  the  laws  of  Spain,  the 
petition  should  not  be  dismissed  for  that  cause.    lb. 

10.  But  as  respects  so  much  of  the  land  as  had  been  sold  by  the  United  States,  as  the 
grantees  are  not  made  parties,  no  decree  can  be  made  in  favor  of  the  petitioners. 
lb. 

11.  The  petitioner  cisuming  to  represent  B's  heirs,  as  their  assignee,  in  a  petition  for  a 
confirmation  of  a  Spanish  grant,  and  the  evidence  of  the  assignment  to  him  being 
unsatisfactory,  it  was  ordered  that  the  confirmation  should  be  for  the  use  of  the  legal 
representatives  of  B.     United  States  v.  Patterson,  15  H.  10*  •  •  •378. 

12.  A  third  person,  whose  right,  if  any,  is  barred,  as  against  the  United  States,  cannot 
intervene  in  this  court,  and  assert  his  title  under  such  a  petition,    lb. 

18.  A  claim,  under  a  grant,  by  the  Western  or  Mississippi  Company,  in  1717,  to  Da- 
yernay,  if  it  could  be  supported  upon  the  evidence,  would  be  a  legal  title,  and  is  not 
a  subject  of  a  petition  under  the  act  of  May  26,  1824,  (4  Stats,  at  Lai^e,  52,)  as  re- 
vived by  the  act  of  June  17, 1844,  (5  Stats,  at  Lai^,  676.)  United  Stales  y.  I/Au' 
terieve,  15  H.  14-  ••  -375. 

14.  Moreover,  it  has  not  such  definite  location  and  boundaries  as  to  separate  it  from 
the  public  domain,    lb, 

15.  If  these  objections  could  be  overcome,  upon  the  evidence  before  the  court  respect- 
ing a  subsequent  confirmation  by  the  Spanish  authorities,  it  would  appear  that  that 
confirmation  did  not  extend  to  tiie  land  in  question.    lb. 
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16.  The  treaty  of  1804,  (7  Stats,  at  Large,  84,)  between  the  IJnited  States  and  the 
Sac  and  Fox  Indians,  protected  the  title  of  a  settler  on  the  Indian  lands  under  a 
Spanish  permit,  who,  at  the  date  of  the  treaty,  had  had  open  and  notorious  occupa- 
tion of  the  land  for  such  a  length  of  time  as  to  raise  a  presumption  that  the  Indians 
had  notice  of  the  claim  at  the  date  of  the  treaty.  Marsh  t.  Brooks^  14  H.  513  •  •  •  • 
810. 

17.  The  eighth  section  of  the  act  of  September  4, 1841,  (6  Stats,  at  Large,  455,) 
granting  lands  to  Louisiana  and  other  States,  did  not  vest  the  fee  in  those  States; 
consequently  in  a  suit  to  try  the  legal  title,  one  claiming  such  land  under  a  patent 
from  the  United  States,  must  prevail  over  one  claiming  under  a  patent  from  the 
State.    Fcley  v.  Harrison,  15  H.  488 589. 

18.  Under  the  act  of  August  3,  1846,  (9  Stats,  at  Large,  51,)  the  commissioner  of  the 
general  land-office  had  power  to  decide,  finally,  on  the  chums  of  these  parties ;  and 
his  decision,  and  a  patent  issued  thereon,  were  conclusive  in  a  suit  for  the  land.    Ib» 

19.  Lands  granted  by  the  act  of  March  3, 1807,  (2  Stats,  at  Large,  437,)  in  fulfilment 
of  the  second  article  of  the  treaty  of  1794,  between  the  United  States  and  Great 
Britain,  were  not  donations,  and  did  not  disqualify  a  settler  from  receiving  a  dona- 
tion under  the  act  of  May  15, 1820,  (3  Stats,  at  Large,  605,)  and  the  act  of  March 
8, 1823,  (3  Stats,  at  Large,  786.)     Forsyth  v.  Reynolds^  15  H.  358*  •  •  -561. 

20.  The  title  of  a  preemption,  under  the  act  of  May  29, 1830,  (4  Stats,  at  Large,  420,) 
held  to  be  better  than  titles  under  floadng  rights  under  the  act  of  July  14, 1832, 
(4  Stats,  at  Large,  603,)  and  June  19, 1834,  (4  Stats,  at  Large,  678,)  and  the  patents 
for  the  latter  set  aside  in  equity.     Cunningham  y.  Ashley,  14  H.  377 •  •  •  •  233. 

RAILROAD. 
Master  and  Seryakt. 

REAL  ACTION. 

PLBADINa,  1-3. 

RECEIVER. 
Action,  4 ;  Equity,  8.  9. 

RECONVENTION. 
Waiver,  2. 

RECORD. 
Exceptions,  1. 

RECOUPMENT. 

A  total  or  partial  failure  of  consideration,  or  any  breach  of  a  special  contract  for  work| 
labor,  and  materials,  may  be  given  in  evidence,  in  defence  of  an  action  thereoui 
though  the  damages  from  such  fidlure  or  breach  be  unliquidated.  Winder  v.  Cold' 
toe//,  14  H.  434- •••272. 

REGISTRATION. 
Deed. 

RELEASE  AND  DISCHARGE. 

Question,  whether  a  release  covered  the  matter  in  controversy,  in  this  suit.  Perkini 
V.  Foumiquet,  14  H.  318  •  •  •  •  195. 

Execution,  2 ;  Waives,  1. 
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BEPLEYIN. 

The  receipt  of  a  warehouseman  for  a  quantity  of  wheat,  given  in  consideration  of  a 
sum  of  money,  no  wheat  being  delivered,  does  not  enable  the  promisee  to  maintain 
replevin  against  a  third  person,  for  wheat  held  b/  him  in  that  warehouse,  in  which 
the  plaintiff  shows  no  property.    Jackson  v.  Uale^  14  H.  520*  •  •  -Sid. 

RETURN. 
Equity,  12. 

REVENUE  LAWa 
Boin>,  1.  2 ;  Tezab. 

RIVER. 
Delaware  Riybb. 

SACS  AND  FOXEa 
Public  Lands,  16. 

SALE. 
CoFTBiGHT ;  Equttt,  7 ;  ExEcunoir,  1 ;  Taxes;  Tbust. 

SCIRE  FACIAS. 
PLEADnro,  6. 

SEA. 

Martin  v.  Waddell,  16  Pet  867,  affirmed  and  applied  to  a  case  where  a  part  of  ths 
shore  of  New  Jersey  had  been  filled  up  and  reclaimed,  under  a  grant  from  the  l^fpa> 
latnre  of  that  State.    Den  v.  Jersey  Company,  15  H.  426*  •  •  •587. 

SEISIN  AND  DISSEISIN. 
Coin>iTOH,  2 ;  Ejectment  ;  Limitations  of  Suits,  2. 

SEIZURE. 


SET-OFF, 
Waiyeb,  2. 

SHIPS  AND  SHIPPINQ. 
Collision. 

SLAVES. 
Constitutional  Law,  S.  8. 

SOUTH  CAROUNA. 
Deed. 
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SPAIN. 
PuBLio  Lands,  1-16. 

SPECIFIC  PERFORMANCE. 
Contract,  1. 

STATE. 
Constitutional  Law. 

STATE  COURTS. 

COUBTS  OF  THE  UKITED  StATKS,  1-6. 

STATUTES. 
Corporation. 

STATUTE  OP  FRAUDa 
Frauds,  &c. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  TfflS  VOLUME. 

1789,  September  24,  Judiciaiy.    1  Stats,  at  Large,  78. 

Sheppard  v.  Graves,  14  H.  512. 809 

n.  11.  12. 22,  p.  78.  79.  84*  •Kanonse  v.  Martin,  15  H.  198 467 

B.  12,  p.  79 Perkins  r.  Foumiquet,  14  HL  813 196 

n.  12.  25,  pp.  79.  85 Kanonse  v.  Martin,  14  H.  28 18 

n.  14.  88,  pp.81.  91 JnreKaine,  14  H.  103 68 

s.  16,  p.  82 Walker  v.  Robbins,  14  H.  584 85  2 

t.  28,  p.  85 Perkins  v.  Foumiquet,  14  H.  828 201 

t.  25,  p.  85 Moore  v.  Illincns,  14  H.  18 6 

Lawler  v.  Walker,  14  H.  149 104 

Trustees  for  Vincennes  Universitj  v.  Indiana.  14  H. 

268 ^ 172 

Cunningham  v.  Ashley,  14  H.  877 288 

United  States  v.  Roselius,  15  H.  81 885 

Curran  v.  Arkansas,  15  H.  304 524 

Walworth  v.  Kneeland,  15  H.  348 555 

Carter  v.  Bennett,  15  H.  354 558 

Foley  v.  Harrison,  15  H.  488 589 

Pelauriere  v.  Emison,  15  H.  525 618 

B.  28,  p.  87 Doolittle's  Lessee  v.  Bryan,  14H./»68 342 

B.84,  p.  92 Webster  v.  Cooper,  14  H.  488 296 

1789,  September  29,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  98. 

In  re  Eaine,  14  H.  103 68 

1790,  April  10,  Useful  Arts.    1  Stats,  at  Large,  69. 

Coming  v.  Burden,  15  H.  252 508 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 
t.  8,  p.  114 United  States  v.  Dawson,  15  H.  467 598 

55* 
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1791,  Febraary  25,  United  States  Bank.    1  Stats,  at  Large,  191. 

Northern  Indiana  Railroad  Company  v.  Michigan  Cen- 
tral Bulroad  Company,  10  H.  288 490 

1798,  Febroary  12;  Fugitives,  &c.    1  Stats,  at  Large,  802. 

a  4,'p.  808 Moore  V.  Illinois,  14  H.  18 • 6 

United  States  t?.  Dawson,  15  H.  467 598 

1798,  February  21,  Useful  Arts.    1  Stats,  at  Large,  818. 

O'Reilly  v.  Morse,  1 5  H.  62 402 

Coming  w.  Burden,  16  B.  262 508 

B.  2,  p.  821 Winans  v.  Denmead,  15  H.  380 545 

B.  5,  p.  322 Bloomer  V.  McQuewan,  14  H.  589 826 

1798,  January  28,  Payment  to  Kosciusko.    6  Stats,  at  Lai^,  82. 

Ennisv.  Smith,  14  H.  400 251 

1799,  March  2,  Duties.    1  Stats,  at  Lai^,  627. 

Broome  v.  United  States,  15  H.  148 445 

1799,  March  2,  Compensation  of  Revenue  Officers.    1  Stats,  at  Large,  704. 

Broome  v.  United  States,  15  H.  148 445 

1800,  April  22,  Patent    2  Stats,  at  Large,  87. 

t.  8,  p.  88*  ••••••  • Bloomer  v.  McQuewan,  14  H.  589 826 

1800,  May  7,  Indiana.    2  Stats,  at  Large,  58. 

Trustees  for  Yincennes  University  v.  Indiana,  14  H. 
268 17» 

1800,  May  7,  Land  Sales  by  Marshal,  &c.    2  Stats,  at  Large,  61. 

8.8,  p.  61 Doolittle's  Lessees.  Bryan,  14  H.  568 849 

1801,  February  21,  District  of  Columbia.    2  Stats,  at  Large,  108. 

Ex  parte  Taylor  J  14  H.  8 S 


1803,  March  8,  Lands  South  of  Tennessee.    2  Stats,  at  Large,  229. 

n  12,  p.  288 •..•••••  •Trustees for  Yincennes  University  r.  Indiana,  14  EL 

268 172 

1804,  March  26,  Public  Lands  in  Indiana.    2  Stats,  at  Large,  277. 

n  5,  p.  279 Trustees  for  Yincennes  University  v.  Indiana,  14  H. 

268 17« 

1805,  March  2,  Orleans  Land  Claims.    2  Stats,  at  Large,  824. 

Delauriere  v.  Emison,  15  H.  525* •••••• 618 

1807,  March  8,  Grants  of  Land  in  Michigan.    2  Stats,  at  Large,  487. 
iL2,p.488 Forsyth  V.  Reynolds,  15  H.  858 561 
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1807,  Marcli  8,  LoTiisiana  Land  Clainu.    2  Stats,  at  Large,  440. 

Delauriere  v,  Emiaon,  15  H.  525  *  •  ^  •  •  • 618 

1808,  Januaiy  21,  Relief  of  Oliver  Evans.    6  Stats,  at  Laige,  70. 

Bloomer  v.  McQaewan,  14  H.  589 •  •826 

1811,  Febraaiy  15,  Orleans  Land  Claims.    2  Stats,  at  Lai^,  617. 

Delauriere  v.  Emison,  15  H.  525 618 

1811,  March  8,  Orleans  Land  Claims.    2  Stats,  at  Large,  662. 

Delauriere  v,  Emison,  15  H.  525 618 

1814,  April  12,  Louisiana  Land  Claims.    8  Stats,  at  Lai^,  121. 

Cunningliam  v.  Ashley,  14  H.  877 283 

Foley  r.  Harrison,  15  H.  438 588 

Y815,  January  9,  School  Land,  (Miss.)    8  Stats,  at  Large,  163. 

Trustees  for  Yincennes  University  v.  'Lidiana,  14  H. 
268 1 72 

1816,  April  10,  Bank  of  the  United  States.    8  Stats,  at  Large,  266. 

Bundle  9.  Delaware  and  Baritan  Canal  Co.  14  H.  80*  •  48 

1816,  April  19,  Admission  of  Indiana  into  the  Union.    8  Stats,  at  Large,  289. 

i.  4,  p.  289 Trustees  for  Yincennes  University  v.  Indiana,  14  H. 

268 172 

1816,  April  29,  Louisiana  Land  Claims.    3  Stats,  at  Laige,  328. 

Marsh  v.  Brooks,  14  H.  513 310 

1818,  February  17,  Missouri  Land-Offices.    3  Stats,  at  Large,  406. 

Delauriere  v.  Emison,  15  H.  525 618 

1818,  April  18,  Admission  of  Illinois  into  the  Union.    8  Stats,  at  Large,  428. 

Trustees  fi>r  Yincennes  University  v.  Indiana,  14  H. 
268 172 

1820,  March  6,  Admission  of  Missouri  into  the  Union.    3  Stats,  at  Large,  545. 

Delauriere  v.  Emison,  15  H.  525 618 

1820,  May  11,  Louinana  Land  Claims.    8  Stats,  at  Large,  573. 

United  States  v.  Boselius,  15  H.  31 886 

1820,  May  15,  Belief  of  Inhabitants  of  Peoria.    3  Stats,  at  Lai^,  605. 

Forsyth  v.  Beyndds,  15  H.  358 561 

1823,  March  8,  Peoria  Land  Claims.    3  Stats,  at  Lai^,  786. 

Forsyth  v.  Beynolds,  15  H.  358 561 
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<824,  May  86,  Preemption,  (Arkansas.)    4  Stats,  at  Laige,  89. 

Cunningham  v.  Asbley,  14  H.  377*  •  • 2SS 

1824,  May  26,  Judicial  Districts  in  Yii^inia.    4  Stats,  at  Laige,  48. 

United  States  0.  Dawson,  15  H.  467 098 

1824,  May  26,  Missonri  Land  Claims.    4  Stats,  at  Laige,  02. 

United  States  o.  Billieiix's  Heirs,  14  H.  189 127 

Delauriere  v,  Emison,  15  H.  525 618 

s.  1,  p.  52 United  States  v.  DAuterieve,  15  H.  14 S75 

•.11,  p.  55 UnitedStatesv.  Bo8elius,15H.  81 885 

United  States  v.  Boselius,  15  H.  36 389 

United  States  v.  Dacros,  15  H.  88 391 

1825,  March  3,  FostrOffice.    4  Stats,  at  Lai^,  102. 

Broome  o.  Umted  States,  15  H.  143 445 

1828,  May  24,  IMBssouri  Land  Chums.    4  Stats,  at  Lai^  298. 

Delauriere  o.  Emison,  15  H.  525 618 

1830,  May  29,  Preemption.    4  Stats,  at  Large,  420. 

BS.  1.  2,  pp.  420.  421 Cunningham  v.  Ashley,  14  H.  377 283 

Foley  v.  Harrison,  15  H.  433 589 

1831,  February  3,  Copyright     4  Stats,  at  Large,  436. 

Stephens  v.  Cady,  14  H.  528 318 

1831,  March  3,  Land  Surveyor  (Louisiana.)    4  Stats,  at  Laige,  492. 

Delauriere  v.  Emison,  15  H.  525 618 

1832,  July  9,  ]\fissouri  Land  Claims.    4  Stats,  at  Large,  565. 

Delauriere  v.  Emison,  15  H.  525 •  •  •618 

1832,  July  14,  Preemption.    4  Stats,  at  Large,  603. 

Cunningham  v.  Ashley,  14  H.  377 .238 

1833,  March  2,  Mechanics  Lien  in  District  of  Columbia.    4  Stats,  at  Large,  659. 

Winder  v.  Caldwell,  14  H.  434 272 

1884,  June  19,  Preemption.    4  Stats,  at  Large,  678. 

Cunningham  V.  Ashley,  14  H.  377 238 

Foley  w.  Harrison,  16  H.  433 589 

1834,  June  30,  Intercourse  with  Indians.    4  Stats,  at  Large,  728. 
s.  24,  p.  733 United  States  v,  Dawson,  15  H.  467 598 

1834.  June  30,  Belinquishmerit  of  Land  to  Sacs  and  Foxes.    4  Stats,  at  Laige.  740. 

Marsh  p.  Brooks,  14  H.  518 810 

1834,  June  80,  Renewal  of  Thomas  Blanchard's  Patent    6  Stats,  at  Large,  589. 

Bloomer  r.  McQuewan,  14  H.  689 326 
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1886,  June  15,  Admiflnon  of  Arkansas  into  tihe  Union.    5  Stats,  at  Large,  50. 

United  States  o.  Dawson,  16  H.  467 098 

1886,  Jul7  4,  Patents.    6  Stats,  at  Large,  117. 

Winans  v.  Denmead,  16  H.  330 645 

b  4,  p.  118 Boyden  w,  Burke,  14  H.  575 850 

8.  5,  p.  118 Coming  V.  Burden,  15  R  252 508 

^22^23!'''''^^*  "'"'''*}   (yEemy  ..  Morse,  15  H.  62 402 

8.15,  p.  128 Silsbyr.  Poote,  14  H.  218 148 

Smith  r.  Ely,  15  R  187 • 448 

s.  18,  p.  124 Bloomer  v.  McQuewan,  14  H.  589 826 

1886,  July  4,  Missouri  Land  Claims.    5  Stats,  at  Large,  126. 

Delauriere  «u  Emison,  15  H.  525 •  •  • 618 

1887,  March  3,  Judiciary.    5  Stats,  at  Large,  1 76. 

United  States  v.  Dawson,  15  H.  467 598 

1837,  March  8,  Useful  Arts.    5  Stats,  at  Large,  191. 

ss  6.  7.  9,  pp.  193. 194 O'BeiUy  v.  Morse,  15  H.  62 402 

s.  7,  p.  198 Silsby  w.  Poote,  14^218 148 

1838,  January  16,  Batification  of  Acts  of  the  Government  of  Arkansas.    6  Stats. 

at  Large,  208. 

Cunningham  v.  Ashley,  14  H.  877 283 

1838,  June  18,  Grant  of  Land  to  Wisconsin.    5  Stats,  at  Lai^ge,  245. 

Walworth  v.  Eneeland,  15  H.  848 565 

1889,  February  25,  Judiciary.    6  Stats,  at  Large,  321. 

Hagan  v.  Walker,  14  H.  29 17 

Bundle  v.  Delaware  and  Raritan  Canal  Ca  14  H.  80  •  48 
Northern  Indiana  Railroad  Co.  v.  Michigan  Central 
Baiboad  Ca  15  H.  233 490 

1889,  March  3,  Useful  Arts.    5  Stats,  at  Lax^  353. 

Coming  v.  Burden,  15  H.  252 603 

8.6,  p.  854 (ySeillyv.  Morse,  15  H.  62 402 

1840,  June  12,  Convention  with  Mexico.    6  Stats,  at  Large,  803. 

Deacon  V.  Oliver,  14  H.  610 366 

1840,  July  20,  Judiciary.    6  Stats,  at  Lai^ge,  394. 

Silsbyo.  Poote,  14  H.  218 148 

1841,  September  4,  Public  Lands.    6  Stats,  at  Large,  458. 
8.  8,  p.  455 Poley  v.  Harrison,  15  H.  438 68t 

1842,  August  1,  Arrests  in  District  of  Columbia.  6  Stats,  at  Lai^  498. 

Ei  parte  Tajhr^  U  B.  B i 
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1842,  Auguflt  28,  Judiciary.    5  StatB.  at  Laige,  516. 

In  re  Kaine,  14  H.  108 •  •  • •  • 63 

Perkins  v.  Foumiquet,  14  H.  828 •  • •  •  •201 

1842,  August  29,  Judiciary.    5  Stats,  at  Large,  589. 

In  re  E^cdne,  14  H.  108 • 68 

1843,  March  8,  Belief  of  William  Gale.    6  Stats,  at  Large,  895. 

Bloomer  v.  Quewan,  14  H.  589 •  •  •  •  •826 

1844,  June  17,  Missouri  Land  Claims.    5  Stats,  at  Large,  676. 

United  States  v.  Biliieuz's  H^rs,  14  H.  189 127 

United  States  v.  Davenport* s  Heirs,  15  H.  1 868 

United  States  v.  Patterson,  15  H.  10 878 

United  States  v.  DAuterieve,  15  H.  14 875 

United  States  v.  Boselius,  15  H.  81 885 

United  States  v.  Boselius,  15  H.  86 889 

United  States  v,  Ducros,  15  H.  88 891 

1844,  June  17,  Intercourse  -with  Indians.    5  Stats,  at  Laige,  680. 

United  States  v.  Dawson,  15  H.  467 598 

1845,  February  26,  Extending  Woodworth's  Patent    6  Stats,  at  Laige,  936. 

Bloomer  v.  McQuewan,  14  H.  589 826 

Livingston  v.  Woodworth,  15  H.  546 624 

1845,  March  8,  Admission  of  Florida  into  the  Union.    5  Stats,  at  Large,  742. 

Carter  v.  Bennett,  15H.854 558 

1845.  December  29,  Besolution,  Admission  of  Texas  into  the  Union.    9  Stats,  at 

Large,  1. 

Calkin  V.  Cocke,  14  H.  227 151 

1845,  December  31,  Texas,  a  Collection  District    9  Stats,  at  Large,  2. 

Calkin  r.  Cocke,  14  H.  227 151 

1846,  February  6,  Post  Boutes.    9  Stats,  at  Large,  8. 

Calkin  VL  Cocke,  14  H.  227 151 

1846,  February  20,  Orphans'  Court  in  District  of  Columbia.    9  Stats,  at  Large,  4. 

Ennis  p.  Smith,  14  a  400 251 

1846,  May  20,  Mail  Service  in  Texas.    9  Stats,  at  Large,  110. 

Calkins  V.  Cocke,  14  H.  227 151 

1846,  May  29,  Post  Boutes.    9  Stats,  at  Large,  15. 

Calkin  0.  Cocke,  14  H.  227 151 
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1846,  J11I7  9,  Betrocesslon  of  Alexandria  to  Yir^ia.    9  Stats,  at  Large.  85. 

Natt  V.  Minor,  14  H.  464 287 

1846,  August  8,  Preemption.    9  Stats,  at  Large,  61. 

Foley  V.  Harrison,  15  H.  488 589 

1847,  Febroaiy  15,  Relief  of  Thomas  Blanchard.    9  Stats,  at  Lai]ge,  688. 

Bloomer  v.  McQaewan,  14  H.  589 826 

1847,  February  22,  Judiciary.    9  Stats,  at  Large,  128. 

Carter  o.  Bennett,  15  H.  854 558 

1848,  August  12,  Extradition  Treaties.    9  Stats,  at  Large,  802. 

JnrtfKaine,  14  H.  103 68 

1849,  March  3,  Treaty  with  Mexico.    9  Stats,  at  Lai^  898. 

Wylie  V.  Coxe,  15  H.  415 580 

1850,  Sept  18,  Fugitives,  &c    9  Stats,  at  Lar^  462. 

United  States  v.  Dawson,  15  H.  467 598 

1851,  March  8,  Division  of  Arkansas  into  two  Judicial  Districts.    9  Stats,  at  Large,  594 
B.  2,  p.  594 United  States  v.  Dawson,  15  H.  467 598 

SURETY. 
Bond,  1.  2 ;  Executobs,  &c. 

TAXES. 

A  sale  for  taxes  is  void  under  the  law  of  Ohio,  if  the  land  \b  listed  and  advertised  only 
as  five  acres,  in  section  24,  not  specifying  in  what  part,  &C.,  of  section  24  the  five 
acres  lie.    Raymand^s  Lessee  v.  Longtoorth^  14  H.  76*  •  •  •46. 

TERRITORY. 
Corporation. 

TEXAS. 

The  laws  of  the  United  States  were  extended  over,  and  began  to  operate  in  Texas, 
December,  29, 1845,  (9  Stats,  at  Lai^  1, 108,)  and  a  seizure  of  goods,  under  the 
revenue  laws  of  Texas,  after  that  day,  was  invalid.  Ccdkin  v.  Cocke,  14  H.  227 
... .151. 

Parent  and  Child. 

TREATY. 

FUOITIVES  FROM  JUSTICE  ;  PUBLIC  LaNDB,  16.  19. 

TRIAL. 
Constitutional  Law,  4 ;  Jury. 
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TRUST. 

Bill  to  set  aside  a  sale  of  real  property,  belonging  to  in&nt  tenants  in  oommon,  made 
under  order  of  court  to  make  a  partition,  upon  the  ground  that  there  was  coostrae- 
tive  fraud  by  the  purchasers.  Held^  that,  though  some  of  the  defendants,  who  stood 
in  fiduciary  relations,  appeared  to  have  become  interested  in  the  property,  it  was 
not  until  after  those  relations  had  ceased ;  and  the  bill  was  <iS«niMftH-  Keameif  t. 
Taylor^  16  H.  494*  •  •  •  607. 

Dbvisb,  &c  1.  7 ;  Equity,  6.  6. 

TRUSTEE  PROCESa 
FoBEiON  Attachment. 

USAGE. 
Custom,  &g. 

USE. 
Dbvisb,  &c.  1. 

VERDICT. 

in  an  action  on  a  promissory  note  and  an  account  stated,  the  general  issue,  the  statute 
of  limitations,  and  payment,  being  pleaded  and  issue  joined,  a  verdict,  ''we  of  the 
jury  find  for  the  defendant  upon  the  issues  joined,  as  to  the  within  note  of  S456,  and 
the  within  account" — Held^  sufficient  on  error.  Downey  v.  HickSf  14  H.  240-  ••• 
156. 

VmCENNES  UNIVERSITY. 

COBPORATION. 

WAIVER. 

1.  If  a  release  of  a  witness  be  ^ven  in  evidence  without  exception  for  want  of  proof 
of  execution,  that  objection  is  waived.    Dovmey  v.  Hicks,  14  H.  240. ...  156. 

2.  A  claim  in  reconvention  in  Louisiana,  made  after  an  exception  to  the  jurisdiction^ 
and  on  condition  it  be  overruled,  does  not  waive  the  exception.  PeaU  v.  Phipps^ 
14  H  868 228. 

Pleadino,  4.  5. 

WILL. 
Devise,  &c* 

WITNESS. 
Waiveb,  1. 

WRIT  OF  ERROR. 

COUBTS  OF  THB  Ul^TBD  STATES,  1-6  ;  EXCEPTIONS  ;  VeBDIOT. 
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